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I— THE FUNCTION AND INFLUENCE OF LEQAL 
JOURNALISM. 

TN assuming the Editorship of this Periodical, it ft natural 
^ that the Editor should explain the views and ideas fipor 
which in his hands, it wilt^be conducted, and this appears 
to involve the pro\dnce or function of legal journalism 
and the influence it may exercise. These questions arc 
necessarily connected, for the object, of course, must-have 
reference to the influence which it is adapted to exercise.^ 
The influences exercised in a profession like that of the 
Law, and still more the modes of their exercise^^ must 
necessarily vary with the character and influences of the age. 
Throughout the middle ages the scholastic spirit, which 
emanated from the closet or the college, anft was 
embodied in the dialectical subtleties of the ^courts, 
cramped the whole character of Law. The result of this 
spirit was a^rigid adherence to the letter of mere rules 01; 
statutes, and the only idea of legalieducation was their exposi* 
tion by Readers in the Inns of Court. Hence, Cecil observed 
of the lawyers of his age, that though learned in their 
profession, yet having no other learning, they, upon a question, 
demanded, bluntly answer it, and gsm go no fartherf having 
no power to carry it by discourse or insinuation to the under- 
standing of others;*’ The. reason was that theyleardF l%w 
only by its practice^ as a mere matteriof practice or formal 
rules, without reference to general tpason, and the principles 
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of jurisprudeno^, which would render it intelligible to the 
minds of men. Lord Bacon had the same opinion of 
law^rs. and described them as “ walking in fetters,” ^hat is 
enslaved by this letter of rules, without reference to reason 
or pripciple. N o one better understood the difference between 
mere experience and real scientific knowledge, and the 
vast superiority conferred by the latter. “ Expert men,” said 
Lord ^con, “ can execute, and judge of particulars, but the 
general counsels come best from them that are learned.” 
*And the finest passage in his writings is that in which he exults 
in the prospect of the improvement of law, and enlightenment 
of n^ankind, by the diffusion of knowledge through the 
Press. Political convulsions delayed the consummation 
of his fiopes until after the Revolution, when the publication 
^of the works of Hale, more perhaps than any other cause, 
tended to the slow but gradual .improvement of the law. 
Fr<vn that time to the present, f he improvement has been 
progressive, though it was slow indeed, and hardly perceptible,' 
•until 4he influence of the periodical press began to tell upon 
public opinion in favour of legal reforms. That influence began 
to operate about a century ago, and we have seen in our own 
time the wonderful results. Since that time the progress 
has befn rapid indeed, and we have now to reap the fruit ; 
one of the results is a new judicial system, and another will be 
the gr^ual reconstruction of our law. In that great work, for 
more than forty years, the Law Magazine and Review has 
borne its part, and will continue to the utmost to promote it. 

The utility of legal periodicals may be deduced (alike from 
experience, and from the principles of human nature, and 
the nature of the profession. Dugald Stewart, the m^ 
practical of mental philosophers, has observed : 

“ There are two opposite extremes into which men are apt 
to fall ii:\ preparing themselves for the duties of active life. The 
one arises from habits of abstraction and generalization , carried 
to an excess ; the other from a minute, over exclusive, and 
uneifiightened attention to the objects which happen to fall 
Vbder their actual experience. Care should be taken toguard 
against both ext^mbs, and to unite habits of abstraction 
with hajbits of business, in a manner to enable men to 
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consider things, either in general or in detafl, as the occasion 
may require,*’ 

T&e one, h^ jqpints out, is the prevailing hauii ui men u 
engaged in the* active pursuit of a business, or profession ; 
the other is the characteristic of those who are only engaged 
in abstract speculations. It is manifest that the tendency 
of men in the former class to the extreme to which they are 
liable can only be counteracted by some influence continually 
exercised upon their. minds, not withdrawing them from" 
legal topics, but treating them constantly with reference to 
general principles, and the developement of law as a science. 
And it is diflicult to imagine any way in which sfleh an 
influence may better be exercised than by legal journalism — 
that is, by the discussion of legal questions, in writmg, m that 
spirit, with reference, not to the interests of particular suitorS, 
or the exigencies of a part^ular suit, but to the general devel- 
opement of law and its consistency and coherency 'as a 
science. 

A great concurrence, of opinion, among lawyers anti 
laymen, philosophers and statesmen, attest the fact th%t the 
mere practice of the law, apart from such general j^iews and 
philosophic ideas, which belong to its study as a ^cience, 
tends to narrow and dwarf, if not degrade the mind. Lord 
Bolingbroke observed*' this in one of the finest passages of 
his works, quoted by Lbrd Karnes in one of those*' elegant 
and enlightened essays, in which he sought to stifftulate to 
the philosophic study of law. The great Commentator was 
fully awaSre^f the truth of the remark, and jnade it the basis 
of his great work, destined to achieve in this country what 
been effected in Scotland. And Blaekstone pointed out 
that the mere practice of the law will not suffice even to 
qualify for the pursuit of the taw as a profession ; a great 
truth, which lies at the basis of all the generous effSrts made 
in our own time for the promotion of legal education. 
Speaking of the practitioner, he says : 

If practice be the whole he is ^taught, practice must also^e 
the whole he will ever know; if hebeuninstructedin the elements 
and first principles upon which the rule of practice is^founded, 

I — 2 
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the least variatioft from established precedents will*only dis- 
tract and bewilder him. //d scnpta cbt is the utmost his know- 
ledgec^ill arrive at ; he must never aspire to form, and seldom 
expect to comprehend, any arguments drawi d priori from 
the spirit of laws and the natural foundations of justice.** 
Comm. I, 32. 

This description, unhappily, as Lord Mansfield had 
occasion to observe, has applied to judges as well as practi- 
tioners ; tnd, indeed, it could not be otherwise, in a country 
*in which the judicature are taken entirely from the ranks 
of the practitioners.. And hence that great judge had 
occasion to observe with cold sarcasm, in a case in which 
his more enlightened opinion was overruled by the majority 
of the Common Law judges : — 

“ There ^re, and have been always, laywers of a different 
tent df genius and different course of education, who have 
cnosen to adhere to the strict letter^of the law.** 

Tljat is — its letter — as distinguisihed from its spirit; which 
is the whole distinction between law and equity, whenever 
they differ — if ever, on the same state of facts, and on the 
same question they do differ, a proposition denied by Lord 
Brougham, and disputed by Mr. Burke, who evidently was 
of Lord Mansfield*s opinion that if ever law differs from 
equity if is simply bad law, owing to the narrow-mindedness 
of the judicature. This was formaljy declared, in Lord 
Mansfie^d*s time, in a considered and elaborate judgment of a 
court oj^law, delivered by Sir Eardley Wilmot, and Mr. 
Burke, in a passage in one of the finest of his works, describes 
in his philosophic way, the causes and reason^ of this 
degradation of the law ; which he ascribes to tffe ignorance 
and narrow-mindedness of {he judges, and the influence, in 
an ignorant age, of the scholastic spirit — 

“ In the more early times, it happened that a rigid strict- 
ness in the application of technical rules has been more 
observea than at pre^enL The minds of the judges were 
less conversant with the affairs of the world ; and not so much 
incoiFFenience was traced from a liberal adherence to 
rule as might have arisen from an endeavour {cowards 
aliberal and equitable departure, for which further experi- 
ence an^ a more 2onti/iued cultivation of equity as a science 
"had not then prepared them. The old lawyers were bred 
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accordingito the then philosophy of the scbodls in habits of 
great subtlety and refinement of distinction, and very great 
acutqpess of mind*was displayed in maintaining evenjnmle, 
every maxim of creation with punctilious exactness. 

Mr. Hallam entirely agrees with Mr. Burke — 

“ Something of that excessive subtlety and the preference 
of technical to rational principles which runs through our 
system may be imputed to fhe scholastic philosophy which 
was in vogue during the middle ages.” — Eur. ii. 338. 

And Mr. Burke pointed out the source from wlRch im- 
provement arose — ^the study of the law as a science — 

“ As the law of nature and of nations'came to be cultivated, 
as new views and combinations of things were opened, this 
over strictness gave way to the accommodation of human 
concerns for which rules were made, and not human concerns 
made to bend to them.” 

Mr. Burke and Mr. Hallam clearly perceived thi^t the 
source of the evil lay in^the pursuit of law as a profession, 
and the disregard of its %tudy as a science. Speaking of 
Mr. Grenville, he observes : 

“ He was bred to the law, which is, in my opinion^ one of 
the finest and noblest of human sciences — a science which 
does morelo quicken and invigorate the understanding wthan 
all other kinds of learning put together ; but it is not apt, 
except in persons happily born, to open and liberalize the 
mind exactly in the same proportion.” 

It is plain, from the context, that what Mr. Burke meant 
was that practically its study was not pursued as a science, 
but only as the practice of a profession. For he |^es on to 
say— 

. “ Pas^ng from that study, he plunged into business (of 
office), andi^he limited and fixed forms established there, ai^ 
it may be. truly said that men, too much conversant in 
office, have rarely minds of much enlargement.” * * * 

“ These habits are apt to give them a license to think that 
the substance of business is not much more important than the 
forms in which it is conducted. These forms are adapted to 
ordinary occasions, and, therefore, men who ar^ nurtured 
in office do admirably well as long as things go on in them 
common order, but when the file affords no precedent then 
it is^that a greater knowledge of mankind and a far more 
extensive comprehension it of things Ms Ti^quisite than ever 
office gave, or than office can ever give.” * 
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THere is a remarkable parallel between this passage and 
the passage in Blackstone already quoted, and there can be 
no d%ibt 4 hat Mn Burke intended his remarks to apjAy i 
fortiori to the meire practice or busings of tfie law, and that 
the reason he thought the profession of the law did not tend 
to enlarge the mind, was that it was pursued too much as a 
profession. It can be shown that from^ another passage that 
Mr. Burke thought the study of the law was as elevating as 
' its mere practice was the reverse* 

The science of jiirisprudence is the collected wisdom 
of ages, combining the principles of original justice with the 
infinite variety of human concerns.” 

And again he says: — 

“The*%tudy of the law I think glorious, transcending 
that qf any earthly thing.” 

• ^ But of the practice of the law it is manifest that he thought 
otherwise ; that it tended not to genlarge but to narrow the 
mini. The same view had occurred to the mind of Mrv 
Jlallaqoi, who observes veiy truly : — 

“No tribunals of a civilised people ever borrowed a 
little* even of illustrations from the writings* of philo- 
sophers or from the institutions of other countries. Hence^ 
Jaw has been, indeed in general, rather as an art than 
as a science, with more solicitude to know its rules and dis- 
tinctions than to perceive their application to that for which 
all aules of law ought to have been established, the main- 
tenance«of public and private rights.” — Eur. ii. 328. 

This imthe source of the evil ; the pursuit of law as a profes- 
sion, or a trade, without any provision for its study as a science.. 
And he goes on to speak of the'“selfish views of practitioners.*** 
Mr. Hallam thus describes Jthe extent and the results of the 
evil: — 

“ An evil which between the timidity of the legislature 
on the one hand and the selfish views of practitioners on the 
other, is^ikdy to reach an intolerable excess. For being more 
inclined to stave off an ipimediate difficulty by some patch- 
work scheme of modifkations and suspensions than to con* 
suit, •for posterity, in the comprehensive spirit of legal 
llfilosophy, we accumulate statute upon statute, anj^ pre- 
cedent upon precedenf, until no industry can acquire, nor any. 
intellect, digest tSe mass of learning that grows upon the 
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panting sfcdent, and our jurisprudeince seenfc not unlikely to 
be simplified in the worst manner by a tacit ag^ement of 
ignoiiRnce among its profession.” — Europe ii. 338. 

The philosophical reasons for these are admirably given by 
Dugald Stewart, the most practical of our philosophers. 
He observes : — 

' ” These who are qualified and experienced cannot be formed 
for the important situation of society, as their address is 
founded entirely on imitation or derived'for the lesscsis whiclf 
experience has suggested to them, and they cannot forcibly 
extend to new combinsvtions and circumstances. Mere 
experience can at best prepare th^ mind for subordi- 
nate departments of 'life and conducting the established 
routine of business. The walk of unenlightened prac- 
titioners must necessarily be limited by their accidental 
opportunities of experience.” 

While, on the other hand, study of law as a science fssists 
in its practice, for, as he observes, — 

“ The philosophic studeftt of law is provided with principles 
which enable him to approximate ^ to the truth in an in- 
finite variety of untried cases. Nor is it in new combinations 
of circumstances alone that general principles assi^ us iif 
the conduct of affairs. They render the application of our 
practical skill more necessary and more perfect. *For 
general principles facilitate improvement of practical skill 
wherever it is requisite, and lessen the number of errors to 
which it is liable.” 

Hence, it is easy tq understand how it is that great jurists 
have always been weary of the pursuit of the law aj a busi- 
ness, and attached to the study of it as a science. ^We find 
the same sentiment in eminent jurists, such as Stoiy ; or in 
men of cultivated and elevated minds, such as Dr. Arnold, or 
of great int^lects, like Coleridge;yhoobserves“thatthe more 
you elevate trades into professions the better, and that every 
profession has its germs in science.” The whole tendency of 
the practice of he law in our times, on the other hand, is to 
degrade it into a trade, and this is the inevitable tendency of 
pursuing it only as a profession, llojisridge observed : — .. 

Upon the whole, I think the advocate is placet^ in a 
positipn unfavourable to his moral being, and, indeed, to trip 
intellect also in his higher powers.* Therefore. I would 
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tCCOinfflend himtto devote a part of his leisure to some study 
which shall engage his powers in the investigation of truth 
aloM, without reference to a side to be supported. ^Some 
sucn studies are what is wanted to counte^ct the operation 
of legal practice, which, like a grinding stone, narrows while 
it sharpens.” 

Such studies are suggested in legal journalism, well con- 
ducted, and filled, as they ought to be, with topics taken from 
constitutional and international taw, with well written 
reviews, with biographies of eminent members of the pro- 
fession, and the like. All these branches of legal literature, 
while not withdrawing the mind from legal subjects, tend 
to enlarge and cultivate it and give it a mote liberal 'and 
enlightened tone. 

Dr. Arnold was of the same opinion as to the difference 
^.betucen the study of the law and its usual practice. He 
observes : — ^ . 

“The study of the law is quitd> to my heart’s content. I 
think if I were asked what station, within possibility, I 
should choose, as the prize of my son’s well-doing in life, 
I sho'hld say the place of an English judge. But then in 
projiortion to my reverence for the office of judge is my 
abhorrence for the business of an advocate. I have been 
thinking whether there is any path to the Bench except by the 
Bar, '^ether in any other branch of the profession, a man 
may make his real knowledge available, like the juris consuUi 
of ancient Rome.” — Life ii. 12. , 

Nor<.was this the opinion merely of laymen ; it was also 
the option of eminent jurists. Thus Story wrote : — 

“Law I admire as a science; it becomes tedious and 
embarrassing only when it degenerates into a trade.” — 
Story’s Life i. 831. *' 

And the life of that illustrious jurist shows the high esteem 
in which he held legal journalism, and the high importance 
he attached to it. He was throughout his life an industrious 
contributor to legal journals and reviews, and in this way 
at once exercised his^ovM mind and enriched and cultivated 
the minds of others. It may be that to the early develope- 
ment in America of legal journalism that the superiority of 
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American lawyers as jurists is to be ascribed. Thirty years 
ago the late Mr. Jtistice Coleridge wrote to Story: — 

It ss impossible for an English lawyer to read any oilf of 
your books withoiA feeling that the position of an American 
lawyer is, in many respects, more favourable for an ex- 
tended and scientific knowledge of law than that of an 
English lawyer. The simple circumstance that the American 
constitution forces international law on you as an integral part 
of your studies; and that, by something almost a necessity, the 
study of the Roman law is, in my opinion, an advantage far be- 
yond that of our superior accuracy, if we have any, in our own 
Common Law — acquired in the comparatively harrow range 
of our studies. After all the most important thing is how we 
use bur knowledge, and thus extended, liberal, and scientific 
study must liberalize and enlarge the power with which we 
use our knowledge of details.*^ — Stoiy's Life ii. 428 

Mr. Story, writing to Lord Stowell, said : — 

** It were well if the common lawyers had studied iftore 
extensively the principles qf public and civil law, and had 
looked beyond their own municipal jurisdiction. Jn 
America we are not so strict as our mother country in our 
attachment to everything in the Common Law, and more 
readily yield to rational expositions, as they stand on fhore 
general jurisprudence. — ^We are anxious to build up our 
commercial law as much as possible on principles absolutSly 
universal in their application.” 

It is impossible not to imagine that one great reasop for 
this may have been the greater degree to which the discus- 
sion of legal questions In legal journals was carried on in 
America. There is this great advantage in discussions of 
this kind over forensic arguments that they are no! one- 
sided, nor framed merely to obtain a particular decision, 
but entirely fgr the elucidation of a legal question with- 
out any other object in view, and •without being biassed by 
considerations of its result with reference to a particular case. 
In this respect it resembles a judicial judgment, the process 
and of preparation is that described by Story in preparing his 
own judgments. First he took notes of the principal facts, 
then he carefully examined all the c 9 Lse$ bearing on the 
subject, reviewing and firmly placing on his record on tha 
principle of law which might goveip the cas^. By the aid 
of these principles he proceeded to examine tfie question on 
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its merits, an% to d^de accordingly, alwa3rs finst establish- 
ing the law in his mind, lest the hardship of the case 
should lead him to an illegal conclusion. Certainly Afiierican 
jurists were much earlier alive to the importance of an im- 
provement in Legal Education; and matters of that nature 
ate just the topics of discussion in legal journals, which 
influence the opinion of the profession. 

** I diave long been persuaded that a more scientiflc system 
of legal education than that which has been hitherto pursued, 
is demanded by the wants of the age and the progress of 
jurisprudence. The existing method is utterly inadequate 
to lay a just foundation for accurate knowledge in the learn- 
ing of the law.” — Story's Life, p. 486. 

Mapy reasons might be given, and many authorities 
adducefl, to ^ow the beneficent influence on the minds of 
mSnbers of the profession, of the discussion in print of legal 
questions, by the light of legal «principles and with constant 
reference to the development 5 f law as a science. The dis- 
cussion, in a written form, of such questions as from time to 
tinfe arise, with reference to the principles of. jurisprudence! 
cannot but have some effect in promotiiig the study of 
jurisprudence, and in assisting the practice of the law. 
Those who are engaged in its practice have got little' time 
for its study, and can never find time to reduce into a 
written form, with care and consideration, the results of 
reflection and research. Hence, their study of any question 
is likely to be brief, hasty, and to result in a crude and imper- 
fect kind of knowledge. 

The discussion of legal questions in the jpress is of the 
more importance from, the character of our judiciary law, 
which, until affirmed by a supreme court, is not law, but only 
evidence of it and open to argument. Mr. Burke observes 
of text books ; — 

“ With us doctrinal books had little or no authority, other 
than as they are svymorted by adjudged cases and reasons 
given from the Bench.” 

But the -same observation applies to judgments of the 
courts until cqnfirhied fay the highest tribunal. Until then 
they*-are themselves open to ffiscussion, and if the particular 
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case is not appealed, it is only in the press thd^ can receive 
such discussion. In this country there is not a power in the 
Court itSelf to appeal to the Supreme tribunal, and if tfie 
suitor does not do so, the law may be in doubt for many 
years, especially in the case of a division of judicial opinion 
and fresh applications of it to important questions as they 
arise. And no one can fail to observe that from time to 
time such questions do arise, which greatly interest the 
community at large, and are fully within the scope of 
ordinary intelligence, especially of educated arid thinking 
men. It would be easy to. find immediate illustrations 
of this within the last few years, or even months, or weeks. 
The publication of law reports in the Times reports, by 
barristers competent to understand and to make intelligible 
legal questions, brings home daily to the minds of men tlie 
constant application of law to their affairs and their interest 
in civil and criminal law is, in consequence, constantly 
augmenting. 

. The judgments of the judges themselves simply imply fhe 
importance of reasoning and argument in the development oi 
law, and, therefore the value of legal discussion.: As Mr. 
Burke observed, speaking of Courts of Error : — 

“ Questions of law are argued publicly by the judges in 
such a manner that every professor, practitioner, or student 
of the law, may learn the opinions of all the judges ])pon^ 
these points, on which some of the judges might be mis-' 
taken.” 

And ' of course prior to the decision of the question by a 
supreme court, 4he reasons given by the judges are them- 
selves subjects of legal discussiorf. Hence, Mr. Burke 
adds : — 

“ That nothing better could be devised by human wisdom . 
than argued judgments, publicly delivered, for preserving 
alive the great traditionary body of the law, and for watch- 
ing while that great body remained cinaltered, every varia- 
tion in the application and the- construction of particular 
parts, for pointing out the ground of each variation, and for 
enabling ^e learned of the bar, and all if^telligmt laymen to 
distinguish those charges made for ^he advmcement of a 
more solid, equitable, and substantial justice according to 
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the variable nature of human affairs, a progr^sive expetv 
ence, and the improvement of moral philosophy, from those 
h^ardous changes in any of the ancient opinions and deci- 
sions which may arise from ignorance, from levity,* from a 
spirit of innovation, or from other motivts of a nature not 
more justifiable.*' — ^vi. 403. ' 

Here, it will be observed, that Burke speaks of intelligent 
laymen ” as interested in the progress and development of 
law. Lord Brougham is eloquent to the advantages of 
political science, in which he includes the science of jurispru- 
dence, and it will be seen what a wide and grand field for 
journalism it offers. 

“ The science which thus expounds the best modes of 
legislation, the true principles of jurisprudence, the more 
efficacious manner of making and of executing laws, which 
defined the rights of the people and their duties, as well as 
those of their rulers, and 'explains the rights of one nation 
with respect to those of another.*’ 

This is the subject matter |.of a legal periodical, such are . 
the materials of which it treats, and Lord Brougham dwells 
uQpn the importance of discussion for promoting the know- 
ledge of jurisprudence. 

^ Thus it is that the invention of printing has modified 
ancient modes of usage, and introduced new modes of 
instruction. Hence the essays or the articles in a legal 
journal, to some extent, may assume the object of the 
^ancient readings. Hence the aid afforded by legal periodicals 
to ^e promotion of legal learning and the diffusion of legal 
knowledge. Hence the interest which some of our ablest 
jurists have taken in legal journalism, and their frequent and 
valuable contributions to it. Lord Brougham in this country, 
and Stoiy in America, may be mentioned as illustrious 
instances. Stoiy was a constant contributor to the legal 
Journals or Reviews of the United States, and many of our 
ablqst jurists have been proud to be found amongthecontributors 
to our legal periodicals. It is obvious that a carefully written 
exposition of a new and -important statute may be of con- 
siderable use ^d advantage both to students and pr^ictitioners^ 

. And therefoijp it is proposed to give a series of readings on 
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the operation«of the Judicature Act and the working of our 
new judicial system. . 

Lord Brougham, in his work on the Constitution, speaks ^ 
an important influence, almost amounting to a dfrect process, 
exercised by the discussion of all public measures through 
the Press. Thus he says : 

“ This influence depends entirely u^pon the effects which 
such discussion produces upon public opinion, that is^poii 
the minds of the people, by affecting whom it affects their 
representatives and their magistrates.” 

And in the discussion often a wrong bias 6r impression may 
be given to procure opinion which may delay the adoption of 
important measures, or produce a permanent effect upon the 
mind of the people ; while of course a right imp^sion 
conveyed through the same sources may produce correspohdipg 
advantages. Lord Macaulay, commenting on Lord Bacon’s 
maxim, ** writing makes an man, reading makes a full 
man,” observes on the tendency of the present system, to 
develope plausible and superficial qualities ; especially facility 
in speaking, rather than more solid excellence. This, he says, 
is one of the most serious of thei evils which are to be set off 
against the many blessings of popular government. He says: 

** The tendency of institutions like ours is to encourage 
readiness in public men at the expence of fulness and 
exactness. The keenest and most vigorous minds are often, 
habitually engaged in the producing arguments such og no. 
man of sense would ever put into a treatise intended for 
publication. The habit of discussing questions in thisVay 
necessarily reacts on the intellect of our ablest men, par- 
ticularly those who are introduced into Parliament at a very 
early age before^heir minds have exranded to full maturity. 
The talent for a debate is developed,%ut they are fortunate 
if they retain unimpaired the faculties which are required iq 
close reasoning or enlarged speculation.” 

In this passage for Parliament read the Bar, and it 
is applicable, extremely to the present state of the profesiSion, 
and it illustrates in the strongest mafines the utility of the 
habit of the discussion and "exposition of legal questions in 
print. Itgs not merely the students or ^oqnger practitioners 
who may nnd such expositions useful ; older numbers the 
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profession may often profit by them. . It is astonishing how 
Hjttle those who are engaged in active practice know of the 
science, the theory, the principles, or^the history of law. 
They know it, as Mr. Hallam says, more as a profession than 
a science;- they know so much of it as lies within the 
boundaries of their ordinary practice, in which, so to speak, 
they work in a groove of a settled course and routine, and when 
questions arise out of those limits, and which can only be 
determined by the light of legal history or general prin- 
ciples of jurisprudence, they are utterly at a loss. This is 
what Blackstone, a century ago, predicated as inevitable of 
new practitioners, who knew nothing but \^at seems ordinary 
practice. A century before the great commentator wrote, 
L^rd deeper Guildford remarked, that if a man did not make 
himself a goodlawyer before hegot into practice, he never would 
become so afterwards. Lord S^ome once said that there were 
not a few in large practice at the Bar who knew little of law. 
The truth is that the characters of the lawyer and practitioner 
are not only not identical, they are getierally different and 
distinct. They are as distinct as the character of the lawyer 
and the jurist. The judges are always practitioners, and, 
th^efore, not necessarily all, equally, lawyers. That is, in 
the sense in which we use tbe phrase, by way of distinction, 
^‘Such a judge is a good lawyer.” All practitioners, 
knoW enough, of course, necessarily to carry on their 
busmess at the bar, but that is not necessarily much; 
and when they get on the Bench they are not likely 
to have much time to study. Hence, wheat a nice question 
comes before them tvhich can only be decided satis- 
factorily by the light of legal history or principle, .they 
habitually decide it in accordance -with present notions or 
received practice. Thus it was when, a few years ago, the 
question came before ^e Court of Queen’s Bench, whether 
coroners could hold inquests on cases of fires. The solution 
of the question, in the light of legal history and legal principle, 
was clear. But the court decided with reference to mere 
practice, and so erroneously as to law. And so in many 
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Other casesf not carried to Court of Brroi, and so open 
to discussion. 

There are, again, many fallacies current among tlie 
profession which can only be dissipated by "discussion in 
legal journals. For men much occupied in practice have 
not time to enter into these questions, and have a 
gregarious tendency to fall into grooves of thought, and 
follow each other in the use of received terms and plftases, 
which often embody the grossest fallacies. Such, for 
instance, is the common phrase as to “fusion of law and 
equity." . Most members of the profession fancy that law 
and equity are somehow, because separate, opposed, and 
that somehow this opposition may be removed by fusion. 
Yet, as Lord Brougham pointed out long ago, law an^ equity 
are no more opposed than civil and criminal law, and can as 
little be fused. For, as Lot^ Brougham explained; on the 
same state of facts, and the same question, law and equity 
are identical. It must be so, for it is a fundamental prin* 
ciple of equity to follow law. Hence the equity can only 
differ from the law on a different state of facts, or a differeiit 
question, from the legal one, and as that difference never can 
be obviated, therefore they can never be fused. Nor .can 
there be any fusion, even in administration, by a mere union 
of the judicature, unless it can be administered in one 
proceeding, for if there must be two proceedings, th^ are 
equally distinct, whether it is to -be in two. courts, (S' two 
divisions of the same court. It is mimifest, therefore, 
that the only, complete fusion that is possible lies in' 
its codification, which affects onlj^ the form of the . law, 
and not its administration or its effect. 

Innumerable other instances might be adduced of common 
fallacies among members of the profession, only to be dissi* 
pated by discussion in legal journals. There is a strange 
tendency in men to blind acceptance of Current ideas, even 
though opposed to aptual facts, daily within their obser* . 
vation, aikdyet not observed. So li^le, «.s I^ugald . Stewart 
says, do the mass of men observe put ot the sco^ of 
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their own dail^ avocations and ideas. Thus, mest members 
of the profession suppose that all matters pf fact are deter- 
mSied in Courts of Law by juries on oral evidence, ^d in 
Courts of Equity by judges upon written* evidence. - Yet in 
the same classes of cases, that is cases relating to property, 
it is not too much to say that the matters of fact are rarely 
determined by a juiy, and are generally, in Courts of Law as 
in Coterts of Equity, determined by the judges .upon written 
notes, or statements, of the evidence, either in the form of 
applications to tevlpw the verdict, or on reservations of the 
evidence, with power to the courts to draw inferences of 
fad; in other words, to decide questions of fact. And in 
Courts of Law, as in Courts of Equity, points of law are 
always, %»f necessity, decided on written notes of the evidence 
or Statements of the facts, either upon points reserved or on 
special cases. It is only, for the most part, in classes of 
cases which arise out of torfs, especially personal torts, 
which do not come into Equity, that cases are really deter- 
miifed by the verdicts of juries, and even in those cases 
t^je verdicts are reviewed by the judges on notes of the 
evidence. Innumerable other instances might be adduced, 
but these Will suffice to show how questions may be eluci- 
dated and fallacies dissipated by discussion in legal journals, 
a Owing to the unfortunate separation of the jurisdictions, 
hitherto the practitioners in each have known little of the 
otherj and hence mutual estrangement and reciprocal 
prejudices, the result of pure ignorance. Such fallwies 
and prejudices are often very injurious tq the progress 
of improvement and the success of great measures, and 
a legal journalist may do much to remove . them. 
Such is one of the many functions of legal journalism. 
It is obvious that from time to time legal and constitutional 
questions arise, some of which do not come into the courts, 
and which require elucidation, and may receive such elucida- 
tion in a legal journal. A legal journal is, indeed, the only 
medium lor the exposition or discussion of such qudbtions as 
they ^se, without reference to any particular interest or 
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result, and entirely in the interests of law andP jurisprudence 
as a science, and with the accuracy incident to written com- 
positiohs, which must await the judgment of a learffed 
profession. Lord ^Brougham, in writing generally of the 
Press, evidently contemplated such discussions .of questions 
coming within the scope of political science and jurispru- 
dence. He says 

** On subjects like this every one who had well coiM^idered 
it must have formed his opinions, and it is therefore his 
bounden duty to declare them, openly and distinctly, after 
stating the whole case, and the reasons 6n both sides. He 
is fairly to expound the views and the arguments of those 
with whom he differs, and he is to give his reasons for 
retaining his own sentiments.*’ 

i> 

This passage very well indicates the proper dttity and 
function of the editor of a legal journal, prepared on •kny 
question to declare his own, /opinion, while giving full con- 
sideration to the opinions and! ideas of others. From timeoto 
time legal or constitutional questions arise, or doctrines and 
opinions are put forth on such subjects, which require 
examination and consideration. Those who are engaged in 

o 

the constant exercise of the functions of advocacy have no 
leisure to consider any questions except such as they are 
paid to consider, and then only with reference to the in- 
terests of those by whom they are retained. It is only jn 
the pages of legal journals or periodicals that such questions 
can receive adequate, dispassionate, and disinterested ex- 
amination. Nor is it only questions of municipal law which 
require such examination. Questions of international law 
from time to tim& arise whicbj may lead to war, and 
are of the deepest interest, not only to this country, but to 
the whole civilized world. Such, for instance, is the ques- 
tion raised by the case of the Virginius, whether foreigners 
sailing to another country with intention to assist insurgents 
there, can be captured on the high Sfeas^ . in vessels bearing 
a foreign flag, and summarily executed? Such questions 
require discussion in a legal journal, an4,a monthly publica- 
tion affords jtime for a more full and deliberate discussion of 
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them than can^ossibly be expected from daily or £ven weekly 
journals. Again, the influence of legal journalism is beneficial 
wiSi reference to legislation, and changes in the law *or the 
judicial system, especially in an age in which, aslSavigny 
observed— the. prevalent spirit is that of change, and political 
causes too often influence the changes which are m^de. 
As Mr. Burke observes, nothing is more easy and nothing 
more perilous, than change, without the most careful 
consideration and co-operation of various minds. 

“ The errors and iJefecfs of old establishments are visible 
and palpable. It calls for little ability to point them out. "fhe 
same lazy, but reckless disposition directs the politicians when 
they come to work for supplying the place of what they have 
destro]^y[. To make everything the reverse of what they 
have seen, is quite as easy as to destroy. No difficulties 
occur in what has never been tried. At once to preserve and 
to reform is quite another things When the useful parts of 
an^ old establishment are kepgt, and what is superadded 
is to be fitted to what is retained, a vigorous mind, steady, 
persevering attention, various powers of comparison and com- 
binafion are to be exercised * * * nor have I ever seen any 
plan which has not been mended by the observation of those 
wRo were much superior in understanding to those who took 
the lead in the business.” 

And he then shows how this is, in words very well applicable, 
for instance, to the operation of our new judicial system : 

The effect of each step is watched ; the good or ill success 
of the first gives light to us in the second, and so from light to 
light we are conducted with safety through the whole series ; 
the evils latent in the most promising contrivances are pro- 
vided for as they arise ; one advantage is as little as possible 
sacrificed to another; we compensate, we*reconcile, we 
balance, we are enabled to unite into a consistent whole the 
various anomalies and contending principles which are found 
in the minds and the affairs of men. From hence arises 
excellence in composition. When the great interests of 
mankind are concerned, the work requires the aid of more 
minds than an age can^ furnish.” 

And, of course, tAerefore, the aid of all the minds of the 
»present age which can be brought to bear upon the matter. 
Therefore the* observations of any, however liumfile their 
position or their capacity, if moderately capable of under^ 
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standing tfte operation of the system inauguratlsd, and care* 
fully and constantly directed to it, in a spirit of candour 
and intelligence, ^annot fail to co-operate with and assist, in 
some iiumble measure and degree, if only by suggestion, 
those who who are responsible for its success. 

Lord Brougham has pointed out the advantage of watch- 
ing the operation of measures of legislation. He observes 
that — 

“ All legislation, to be profitable, or even safe, must be ex- 
perimental, and, as it were, tentative. Xhe prudent legislator 
must proceed with a confident reference to the effects which 
his measures have produced. Hence the absolute necessity 
of having full and regular details of the action of the law. 
We make some change in the system. We are bound to 
examine how the new law works. Unless we knAv all theS 
facts connected with its execution how can we tell whether 
or not it was wisely, that is usefully, adopted. So long,” he 
says, “ as human legislatdi^s are fallible, so long must their 
legislative labours require correction and elucidation. For 
their law must alw'ays admit of some doubt, and numberless 
points must escape the maker of the law, which can only be 
•suggested in the course of its administration.” — Works vii. 
*27. 

These remarks are peculiarly applicable to the great 
measure, the operation of which is now likely for a long-time 
to enjoy the attention of the profession ; and not merely of 
the profession but of the public, who have now come, 
a great degree through legal, journalism, to take sP great 
.interest in such subjects. 

If indeed the writer were asked more particularly to de- 
scribe his ob^ct, he would say it would be to show the 
operation of a judicial system, in th^administration of justice, 
and the formation of law, a subject of special importance at this 
time, when the attention of the country is likely for some years 
to be fixed on the gradual transformation and reconstruction 
of our judicial system. The writer says gradual,” for it is 
the opinion of the most thoughtful and feflective minds that 
it will probably be twenty years before the great work is» 
consummated. Afore that one. of oui^mo A ex^rienced statesv 
niep have thrown put this prediction, /ind in all probability 
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it is destined to be realized. During many ye&rs, at all 
events, the new judicial system will be in course of develop- , 
meht, and it will be of paramount interest to watch its 
prpgress, operation, and results. And ^)r this work the 
writer ventures to think he may have some special qualifica- 
tion. Thirty years in thi profession — during the greater 
part of that period constantly in the courts — ^he has been far 
more tlan twenty years engaged in thp study of our judicial 
system. It is 21 years ago since he first projected a work 
on the subject, and since he edited the first of the Common 
Law Procedure Acts. He also edited, in 1855 and i860, 
the second and third of those Acts, and since then he has 
been continually in the courts, watching their operation, 
and engaged in preparing his work on the subject. 

Another way in which legal journalism may be of use in 
aiding both the students and practitioners of the profession 
is ifi the exposition of new statutes. There used to be an 
office in our Inns of Court, that of the Reader, which 
now ‘exists only in name, but which used to be of some 
practical utility in giving readings of new statutes. Such 
were Callis’s Readings on the Statutes of Trusts, and Bacon's 
Read^gs on the Statute of Uses. These readings were of 
course carefully prepared, and probably written ; and 
they were originally read, because in ages anterior to the 
inventten of printing, the oral lecture was the only possible 
mode bf instructing students. But when lectures could be 
printed, it is manifest that they would be far more available 
dnd valuable for purposes of study and instructign in a printed 
form, and then they could'^be studied at leisure, with far more 
effect than by being once heard.* Hence, probably it is, that 
the readings became obsolete, and though in our own day 
they have been revived by Bowyer and Phiilimore, yet their 
learned productions had a permanent value only when printed 
Imd published. ‘ 

. , Nor is it only to the profession that such publications 
*may be of iqjterest. yhere is a wide field fbf them 
among, the geheral public. Ever since the commence- 
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ment of tile present era, forty years ago, there has heen a 
^ great and growing .interest in the public mind on legal toj^^cs. 
This ^interest h^s, to a great extent, arisen from the 
influence of journalism, and, in no small degree, to the 
Law Magazine and Review. Since its original establishment, 
the number of persons who take an interest in legal topics 
has largely increased, and that from various causes ; partly 
through the large share now taken by the great mad^ of the 
middle class, in one way or another, in the administration of 
the lajv. The summary ^jurisdiction oft the magistracy has 
been vastly enlarged, and the magistracy alone are a numerous 
class. Then there are the various systems of Local Govern- 
ment, Public Health and Sanitary Systems, the Po^r Law — 
and now the Education Act, and many similar measures, all 
being carried out by the middle classes, who are thus daily 
and hourly brought into prat|ical contact with law, to an extent 
which, half a century or even forty years ago, was unknown. 
Legislation is more and more bringing home law, so to ^eak, 
to the very doors of the people, and bringing them daily and 
hourly into contact with law. The Adulteration Act and the 
^w of Conspiracy are recent *ahd remarkable instances of 
this. Hence, of necessity, the number of persons interested 
in law has largely increased. But there is another and 
stronger cause, no doubt, in the greater interest taken by the 
public in le^al subjects generally, since there is a greater 
and more general sense of their importance to the 
community. And hence it follows that a legal journal, 
hot confined topics rather technical and professional, 
but dealing with the broader aspects of .law or of legal 
systems, and treating legaf questions in a more popular 
manner, so as to bring home to the minds of the public 
at large a sense of their meaning and importance, would 
have a very wide field of interest* ^ 

Such are the general views and ifieas with which the 
Editorship of this long established legal periodical is under* 
taken l?y the writer. It remains only •to offer a few words 
as to the spirit and the manner in which it will «be en- 
deavoured to execute the work so undertaken. 
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Mr. Coleridge, in the prospectus to a journal he was to edit, 
avogred his motive and explained his .object, and announced 
his subjects. His motive, he avowed, vj^s ** honourable 
ambition,’’ that is, he added, *^the strong desire to be 
useful ; decidedly the wish to be acknowledged to have 
been so.” 

“ That man,” says Coleridge, ** deserves the esteem of 
his couctrymen who devotes the utmost efforts of his intel- 
lect to the disclosure and establishment of principles. For by 
these all opinions must ultimately be tried, and the feelings 
of men are only wbrthy 6f regard so far as they are the 
representatives of their fixed opinions.”. 

In support of this view Coleridge refers to the writings of 
Burke, end points out how marvellously they were verified 
by results, owing to their having been founded on principles. 
To this also he ascribed the great interest still attached to 
his writings, and their permanept value as based on prin- 
ciples, which being true, are as true now as ever. 

“ Then, as now,” he says, “ existed objects to which the 
wisedt attached undue importance; then, as now, judgment 
was misled by practice ; time wasted in controversies, fruit- 
ier (except as so far as theyquickend the faculties) — then as- 
now, the general taste was capricious, fantastical, or grovel- 
ling, and men were subject to delusion. The only remedy 
for tliis is the habit of bringing opinions to the test of tried 
and acknowledged principles.” 

In ipany passages of his writings were ftndoubied truths ; 
that isp truths which all men on reflection will admit, and must 
hecesarily admit, because verified by common observation and 
daily experience. These truths are to be found only in the 
works of master minds, s;ich as, for instance, as the works of 
Mr. Burke: ‘‘In Burke’s writings,” observes Coleridge, “the 
germs of almost alt political truths may be found.” Mr. Buckle, 
though representing questions of the opposite school of 
thought, thoroughly concurs in this high appreciation of that 
illustrious man, and ^said of him that “ his insight into, the 
philosophy of jurisprudence has gained the applause of 
• lawyers.” And thus Lord Campbell spoke of him as “a 
philosophic st&tesman ‘deeply imbued with the scientific 
prihcij^es of jurisprudence,” (Lives of Chief Justices, ii. 
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443.) Mr* Burke, as Coleridge said, “referred habitually 
to principles.” Ai;d Burke pronounced a fine eulogium 
upon Lord Mansfield for his labours to make law keep pace 
with his time, because — 

He sought to *effect the development of the law by 
making it keep pace with justice ; not restraining natural 
justice withing artificial rules, but conforming the rules to 
the growth of human affairs.” 

That great object which Lord Mansfield found it difficult 
to caury out under the fetters of artificial positive rules, it is 
how happily easier to achieve, now that tiie rules of law have 
been made subordinate to justice, and it is an object in which 
a legal journalist may be proud to Uo-operate. 

Lord Campbell, the eulogist of Burke, ' dec]|ifbd em- 
phatically that “the law ought to be adapted to the exigescies 
of society and the spirit of the times.” And Lord Campbell ' 
himself was eminently afiye to the impoiiance of le|^l 
journalism and open to its influence, as the liberal character 
of his legislative measures and his judicial expositions of 
the law abundantly . show. We have lately heard an 
eloquent dissertation on the ' importance of our studjdhg 
the spirit of the age. The adaptation of law to the progress 
of society, and the spirit of the age requires constant study, 
to deduce thu application of old principles to new cases as 
they arise. This requires what Coleridge called : 

“ An honest and enlightened adherence to a cpde of 
intelligible principles, previously announced, and faithfully 
referred to, in support o^ every judgment on men and 
events.” 

Coleridge, writing of his own coiftributions to journalism, 
said, with honest pride : — 

“I derive a gratification from the knowledge that my 
essays contributed to introduce the practice of placing the 
questions and events of the day in a moral point of view, in 
giving a dignity to particular megsures by tracing their 
policy or impolicy to permanent principlbs and an interest to 
principles by the application of them to individual measures.”^ 

This,^t is true, was written of a political journal, but as ’ 
Lord Brougham observed, jurisprudence is an important 
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part of Political Science and Law, is nothing ifliless it can 
really be made to cohere with a system of jurisprudence 
Which it cannot do, unless at least- in accordance with* moral 
justice. The fundamental principles of the^ditor will seek to 
enforce are those of Mr. Burke and Lord Mansfield as to 
law, and those of Benthaxn as to procedure and judicature,, 
that law ought to be in accordance with natural justice, and 
judicial systems in harmony with natural reason. The 
whole tendency of law, judiciary or legislative, is happily; 
in that direction. The Adulteration Act, for instance, was 
a piece of legislation based on moral justice. And the new 
judicial system in an advance towards a rational system. 

The JSditor's idea is that the proper function of the legal 
journalist is to enforce principles not so much by way of 
abstract disquisitions as with reference to their practical 
application to legal affairs, the judgments or rules of courts, 
thef operation of existing laws, or the measures of legislation 
proposed — ^that is to say, by way of comments upon actual 
affaim and proceedings. Such is the course pursued by his 
able contemporaries ; and no one can read the able articles 
which from week to week appear in the legal journals of this 
counj^, or Ireland, or America, without feeling that they 
must be of the utmost advantage both to students and prac- 
titioners, and helping them to understand the decisions of 
courts ^>r the Acts of the Legislature. It will be the Editor’s 
object and hope to emulate his learned contemporaries, and 
he may add, to do ample justice to their labours. The spirit 
in which he intends to work, in one word, is ttvit of justice. 

That justice, which is nW become the object of law, should 
be the. pole star and the guide of the legal or political journ- 
alist in all the In'anches or departments of journalism, whether 
in the discussion of legal questions, the judgments of courts, 
the acts of judges, or the conduct of public men, the spirit oL 
truth and justice shodld, and it is believed does, animate the 
legal journalist, whether in the editor or the writer. The same 
spirit should ai\d will ac|uate the criticisms of legaf works. 
Coleridge speaks of good criticism as acute, argumentative. 
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and honourable/* as founded on an honest deflermination to 
exercise judgment according to fixed principles and certain 
laws, hnd based oh universal morality and philosopfiic 
reason.” And he tnentioiis as marks of bad criticism ” the 
substitution of assertion for argument, the frequency of. 
arbitrary and sometimes petulant verdicts, not seldom un- 
supported by a single quotation from the work condemned, 
which might at least have explained the critic’s meaning, 
if it did not prove the justice of his sentence, or extracts 
made without any fairness, and all without any reference to 
leading principles, or any attempt at argumentative deduc- 
tion. The editor’s idea of a good legal work is that which 
was thus happily expressed in a review in this journal, 
nearly 34 years ago of Story’s ‘‘ Commentftries on 
Agency — 

** He has entered philosophically intb the subject, has 
traced principles with perisvering scrutiny and, without 
losing sight of the wants of a practical lawyer, has produced 
a treatise in which the student may ascertain the elements 
and principles on which the entire doctrine is foundeS.” — 
Law Magazine^ Feb., 1840. 

One more word as to the avowal of Editorship. Lord 
Brougham is strongly in favour of avowed editorship or 
authorship of articles in the Press. He mentions anony- 
mous journalism as an evil : 

Private individuals, bearing no certificate of any Qualifi- 
cation to recommend them, assume the direction of penodical 
works, and do not give their names to the public. Their 
capacity for the task which they have undertaken is of course 
to be judged tijr the manner in whic^ they perform it ; about 
that there can be n 6 difficulty. But their trustworthiness on 
grounds of opinion is wholly different, and of that, the most 
important portion of the character they ought to have, they 
furnish no voucher whatever.” 

No doubt, the noble author was speaking chiefly of the 
newspaper press, but the principle appears applicable to 
the periodical press in general. The periodical press, even 
in the form of a legal periodical, includes the expression 
of opinion on the deduction or application of law, and 
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occasionally, on the conduct and character of public men, 
and the merits of legal works, and in all these forms of 
journalism, the sense of responsibilty attaching to open and 
avov^ed authorship or editorship, is a valuable guarantee^ 
not only of intellectual honesty, but of thought, and con> 
sideration, and care. At all events, the Editor enters upon 
the exercise of his function with a strong sense of bis 
responsibility, and an earnest desire to fulfil it honourably. 
And he has tried to show that his mind has been long pre-^ 
pared for it, by many years of labour in the courts, by com* 
petent acquaintance with the sources of law, and, above all, 
by reverent study of those great masters of thought whose 
works «re best fitted to train and qualify the mind for such 
a task. 


II.— CHANGES IN THE JUDICATURE. 

I^ICHAELMAS Term, 1873, will be remembered in legal 
history, as commencing the last legal year under pur 
old judicial system ; and it was marked, also, by some great 
changes in our judicature which, in themselves remarkable, 
become still more so when considered in their bearing on the 
approaching changes in our judicial system. The Session 
of that year had been rendered memorable by the passing, 
under the auspices of a new Chancellor of rar^eminence and 
influence, of a great nibasure for renovating our judicial 
system, and it appears probable that the measure will be 
carried out in the ensuing year under the same auspices. In 
the interval between the close of thb Session and the open-^ 
ing of Term, the Lord Chief Justiceship of the Common 
Pleas and the Mastership of the Rolls fell vacant, and were 
^of course filled by the law officers who had, under the Chan* 
icellor, co-operated in carrying the measure through* Parlia** 
ment :,and a VYce-Chancellorship was also vacated and filled 
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by an equity*lawyeri S^ho, it is said, had assisted him in the 

drawing of it. At all events, it is manifest that the two first 
• * # 
of these changes in the judicature must materially conduce 

to the cardinal and effective operation of the changes in 
our judicial system, and in the other appointment which took 
place it is not likely that this object was overlooked. It is 
impossible, therefore, to consider these changes in the com- 
position of our living judicature, apart from their prabable 
influence upon the approaching changes in the constitution 
^ the judicial system, and accordingly* in the comments 
made upon the new appointments, this was borne in mind. 
Before, however, thinking of the appointments to he made, 
the profession gave some sad thoughts to the menqpiy of 
those whom they had lost. ' Happily, the Rolls wks*vacated 
only by resignation, and we all hope that the judicial veteran, 
Lord Romilly, will many years enjoy his well earned retire- 
ment. But the Chief Justiceship of the Common Pleas afld 
the Vice Chancellorship were unhappily vacated by death, 
and the deaths of two men like Chief Justice Bovill*and 
Vice-Chancellor Wickens, at an age which, with reference tp 
their, worth, may well be thought untimely— cannot but be 
regarded with melancholy and re^etful reflections. They 
were very different men; The Saturday Review thus de» 
scribed these distinguished men : — 

“The death of Vice-Chancellor Wickens was followed 
almost immediately by that of Chief Justice Bovill, so that 
the long vacation ended with the loss of two judges, each 
eminent in hiS way. The late Vice-Chancellor was in many 
-respects a model of what may be called the university type 
of judge. He knew a great' deal of law, but he knew a great 
deal of many other things, and what he knew he knew well. 
With, veiy wide reading, a singularly retentive and accurate 
memory, and sound judgment, he had resotirces of literature 
at his command in a degree which few rival who have given 
themselves up to literature altogether. As a lawyer, he was 
noted, while at the bar, for the lucidjjty, good- sense, and 
accuracy of his opinions, and everything seemed to show that 
he could, as a judge, acquire a commanding reputation. But* 
affiictioil and ill-health prevented him foom doing justice to 
his powers after he became Vice-Chancellor; and he has 
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how died too tarly to leave a judicial reputationcbehind him. 
Hut the judgment of a profession is rarely wrong, and so 
nyich could scarcely have been expected of a judge without 
a Strong probability existing that the result, if it could have 
been ascertained, would have conformed fb the expectation.*’ 

Thus, also, it may safely asserted, on the unanimous 
testimony of the Equity Bar, is perfectly true and just. And 
the Saturday Review thus proceeded to describe the Lord 
Chief Justice: — 

Chief Justice Bovill was an equally good type of what 
may be termed the non-university judge.. He began in a 
solicitor’s office, "he worked hard, he made himself an 
excellent commercial lawyer, he was a useful and success- 
ful advocate, and he won general good will, and even affec- 
tion, by unfailing good temper and easy geniality, and by 
innunfb(^ble acts of kindness. He was for some time in 
Parliament, but without in any way seeking to make him- 
self conspicuous, and even when he was a law officer he 
merely did the work that came in his way. He went through 
thfi House of Commons and the posts of Solicitor and 
Attorney General, in the due course of deserved promotion. 
When he was made Chief Justice, lawyers of all parties 
thought he had honourably earned the distinction, and were 
pleased that a man, popular and acceptable, had not been 
dbprived, by ill fortune, of an adequate reward. It was the 
first Tichbome case that made hfs name and appearance 
familiar to the public, and no one could deny that a case of 
a naost extraordinary character, length, and interest was 
placed under the superintendance of a legal dignitary who dis- 
{llayed an admirable patience and assiduity, and a cheerful- 
ness ^hich not even the prolonged tediousness of a never- 
ending story could dispel or materially impair.” ^ ^ 

This is perfectly true and just, as the writer, an eye- 
witness of that trial, and one who knew the lal^ Lord Justice, 
at the bar and on the behch, for nearly 30. years, can testify, 
and he hopes to be able to pay to his memory the tribute 
of a biographical memoir. 

It was impossible, of course, that the members of the 
profession could assemble at the opening of Michaelmas 
Term without some mournful recollections of those who had 
^80 recently been taken away from them. The key note of 
public feeling was well struck on the occasion in ai? admir- 
able afticle in the Times : — 
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MichaeliHas Term opens sadly. The s&me troop of 
judges and of Queen’s Counsel will attend upon the Lord 
Chancellor to-day as he and his predecessors have bean 
accustome As to w^come, but, instead of the accustomed 
cheerfulness with which men assemble after a Long Vaca- 
tion, there will, we believe, be but one sentiment of regret 
among the bench and thenar. One of the most popular of 
'the Common Law judges has followed a most popular Vice- 
Chancellor, and both have died a premature death. Both 
branches of the profession are thus afflicted with thG sapse of 
sudden loss. The grave of Sir John Wickens is scarcely 
closed before that of Sir William Bovill is opened. Both of 
them have been taken away, leaving a caitser unfulfilled, and 
they are followed with the respect and affection of the 
profession under whose watchful eyes their lives were passed. 
Sir William Bovill may not, perhaps, be ranked as one of 
the great judges whose tradition is handed down ^Jlfrough 
generations of the bar, but he was unsurpassed at Nisi Prius 
and in the practical mastery of Commercial Law, and This 
ready kindliness will be remembered by many a iw*.nd word 
to-day. Sir John Wickens^ working in the comparative 
obscurity of Lincoln’s Inn, was nec^essarily less known to tbe 
world ; but the members of the Chancery Bar rise to enthu- 
siasm when hey bear testimony to his rare worth. A Nian 
of a humorous yet sad temperament, a miracle of learning, 
and largely gifted with a ready sympathy, sensibility, airf 
wit. Death has taken him from the bench just when his 
promise of growing usefulness seemed greatest.” 

Every heart responded to the reflections thus suggested, 
and the feelings thus expressed. But these feelings found 
ftiore authentic and impressive expression from the i)ench 
and bar, when the courts assembled. The Lord Chancellor, 
et^ering his court, attended by the other judges of his court, 
paid a touchjpg tribute to the memory of the deceased 
judges. As the Times stated : — 

^‘Before commencing the business of the day, his Lordship 
made the following observations, which were received with 
marked attention and sympathy by the Bar, who remained 
standing, and the numerous spectators with whom the Court 
was densely crowded : — ‘ It is impossible for us to meet here 
to-day without a deep sense of the grfiat losses the Bench and 
the country have sustained by the two eininent Judges so 
lately ta]fen from us ; and I feel sure I shall only be giving 
expression to the common feeling of^ all the ipembers of the 
bar who are present, as well as to our own* if I attempt. 
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ilowever imperfectly, to say a few words to exprtss our sefise 
of those losses. The late Vice-Chancellor Wickens, whom 
vie should have hoped to see present in this court to-day, was 
united to all of his colleagues upon the Jpench, and to many 
of our brethren of the bar, by^the closest, ties of personal 
affection, while to some of us he was endeared by a friend- 
ship which dated from the days of early youth. He brought 
to the discharge of his high duties powers of mind and 
cultivation and accomplishments such as it falls to the lot of 
veiy £^w men to possess, and to those qualities he added a 
temper the most uniformly cordial and amiable, a judgment 
the most sound, learning the most entensive, and all the 
qualities needed tu make a very gi^eat judge. The greatest 
expectations had justly been formed of him, and during the 
short time he was permitted to be upon the bench he has 
shown that if it had pleased God he would have fulfilled all 
those *ejfpectations. Of the other eminent judge whom we 
have lost those practising in this court have necessarily not 
seeVh so much, but all of us know how extensive was his 
learning, how great his experience, and all of us, I think, 
mjust know that there was qo man of more indefatigable 
activity in the discharge pf all his duties — no man of a more 
kindly heart. I feel sure that in the few words I have said 
I have expressed the feeling entertained by all members of 
the bar as well as by the whole bench of judges, and that 
such feeling will be shared in throughout the country.** 

In the court of Common Pleas, *when the judges took their 
sealE, Mr. Justice Keating, the senior judge, who was 
evidently much affected, said these words ; — 

“ In view of the melancholy event which has deprived 
this Court of its chief, had we consulted our own feelings we 
should have been disposed to adjourn the business. But so 
persuaded are we that such a course would be opposed to his 
wishes and feelings, who would not have desired the public 
interest to be postponed (to any other considemtion, we have 
abandoned that intention. The Court has sustained a most 
severe and serious loss — one to be deeply and acutely felt by 
every member of it. A most accomplished lawyer and dis- 
tinguished Judge has passed away; no man ever sat on this 
er any other bench of justice mare ardently desirous of faith- 
fully discharging his duties. 

The new solicitor-general (Mr^Heniy James, Q.C.) at-once 
in touching and well chosen words, responded to the observa- 
*tioiTS, and thus expressed the feelings of the Bar towards the 
late Chief Justice — ^In the absence of my learned friend the 
^iioniey-Qenerali I have been requested by m^ brethren of 
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the Bar to express to your Lordships the dedjp and sincere 
regret with which we have learnt the death of Sir William 
Bovill. • My Lords, we all knew him as Chief Justice of tUs 
Court, and in him i^e all reco^ized a Judge singularly earnest 
in his determinnation to do justice to every suitor who came 
before him, and one who conspicuously fulfilled the first duty 
of an English Judge in seeing that right was ever done. To 
some of usr it was given to know him more intimately. Those 
of us who had been his associates at the Bar ever found 
in him an honourable opponent or a loyal collogue; 
and full well we learnt to know that his vigorous intellect 
and his great earnestness secured to every client who in- 
trusted his interests to his hands the tmiest and sincerest 
advocacy the English bar could provide. Some there are, 
my Lords, who knew him better yet, and those will mourn 
him most. Such of us as, may be, like your Lordships, 
enjoyed his private friendship, learnt how loving ai^|^entle 
he was to those who were of* him — how generous in his 
friendship to his associates, how considerate to those ^ho 
were dependent on him, and how open and generous his 
hand to those who needed ai(|^ lf.it be true that tp live in 
the hearts of those we love is not to die, Sir William Bovill 
has not passed away from among us. A. generation must 
go and come ere some of use will forget to mourn him,»and 
ere, every one of those for whom I have spoken, every 
member of the English bar ceases to mention his name wilih 
regard and respect.** 

The New Appointments. — ^The tribute of respect ^lus 
paid to the memory of the departed, thoughts of their suc- 
cessors necessarily succeeded. As the Times observed : — * 

“ Judges die, but their places must be filled. Th^work 
of the courts will not stop because one or another occupant 
of the bench is taken ; and, indeed, their decease is a warning 
that now business is constantly accruing upon the accumula- 
tions of the old.** 

The Last Michaelmas Term under the old system was 
marked by many important changes in the judicial bench, 
both in Law and Equity, and the appointments to the 
vacant seats were naturally associated with the proposed 
changes in the judicial system, and ^specially with reference 
to the fusion of Law and Bquity-*-that* is the fusion of its 
administration, for in no other sense is it material. Three . 
judicial seats which had become vacaat wAe filled this term— 
the Msstership of the Holts,' the Lord Chief Justiceship of 
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the Common^Pleas, and a Vice-Chancellorship. In vaca- 
tion the Mastership of the Rolls had become vacant, happily 
not by death, but by resignation, the resignation that 
veteran of the Equity Bench— the leamecf and able Romilly. 
The office was offered to Sir John Coleridge, the Attorney- 
General, and for sometime he had under consideration the 
question whether he should ^ accept it or not. He had been 
engaged in carrying through- Parliament a measure for the 
fusion of the judicial Bench, one of the fundamental prin- 
ciple of which was that law and equity should be administered 
by the same judges. 

Sir John Coleridge wisely declined the Mastership of the 
Rolls, ^ which was offered to, and accepted by, that able 
Equity ^lawyer, Sir George* Jessel ; and the Times thus 
expt'e^sed the satisfaction of the Equity part of the pro- 
fession : — 

The members of the Equitjf Bar will probably be relieved 
when they hear that Sir George Jsssel has been appointed 
Masi^ter of the Rolls. . . . Sir George Jessel becomes 
Master of the Rolls, and suitors in Chanceiy will have the 
a4vantage, which for some time they have sparingly enjoyed, 
of a judge who is at once expeditious and trustworthy. The 
late Solicitor-General may not be in all respects one of those 
whom all lawyers delight to honour ; but even his failings 
lean to the side of stren^h. He has been a great advocate, 
and there is every promise that he will.be a greater judge. 
He iSjR man who is never deceived by his own sophistry, and 
is not likely to be deceived by the sophistry of anybody else. 
Keen to discern the point of a case, and despising all efforts 
to hide it, his judgments will be prompt and sure, and the 
course of justice will not be thwarted by the painful efforts 
of a judge to escape the responsibilities and perils of a decision 
bv forcing the parties before him to a compromise of their 
claims.” 

For some time before his elevation to the Bench, Sir George 
Jessel had been one of the Law officers of the Crown; and 
in consequence of the protracted absence of Sir John Cole- 
ridge, owing to his engagements in the Tichborne case, had 
to undertake the charge of the Common Law business of the 
Crown, and therefore had to appear frequently in thfi Courts 
of Coipmon lIw, especially the Court of Queen’s Bench. 
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There he discharged the business of the Cro^n with great 
energy, talent, and success, and gave the greatest proof of 
really superior ability in the facility with which he mastered 
a kind of busines^which must necessarily have been new 
and strange to him. Thus Sir George Jessel had already 
given ample assurance of his possession of qualities which 
would highly qualify him, not only for the effective discharge 
of his judicial duties, but for cordial and efficient co-operation 
in the working of the new judicial system. And our con- 
tcmporsLry, the Law Times, after a Term experience of the 
New Master of the Rolls, observed : 

“ Sir George Jessel would appear to be setting an admi- 
rable example in more ways than one. His judgments are 
remarkably pithy and concise.” 

Thus the anticipations entertained of the judicial character 
of Sir George Jessel appear likely to be amply realized. 

The new Vice-Chancellor i^no doubt a man of a differept 
character, and his peculiar qualifications are of a different 
order. As regards the vacant Vice-Chancellorship, there 
was, apparently, some hesitation and delay in filling it up. 
It was not at first intended that the office should be filled up. 
The influences of a false and spurious economy, more, 
properly called parsimony, which have been the curse find 
bane of our judicial system, were evidently exerted to over- 
rule the better judgment of the Chancellor ; and there was 
delay. The Times said ; 

It has been suggested that the vacancy occasioned by 
the death of Sir John Wickens will not be at once filled up, 
but, though thgre are reasons which might make a delay 
intelligible, if not desirable, the LordP Chancellor can scarcely 
sacrifice suitors, as he must if he entertained such a design. 
When cases remain unheard eighteen months and two years 
after they are set down for hearing, and that in spite of being 
transferred from division* to division for the sake of expediting 
them, there must be stronger reasons than we know of to 
justify any weakening of the judicial, force on the Chancery 
Bench. The best excuse that can be Offered is that Lord 
Selbome will take the opportunity of furthering the fusion of' 
Law,and*Equity, and it is impossible to 6p anything towards 
grouping together judges trained on bGth sides « Westminster 
Hall except after some delay. Everyone would like fo see 

3 



34 CHANQBS IN THB JUpiCATURB. 

something of *thls kind done ; but the Lord Chancellor has 
' to remember other considerations." 

•And the Law Times said : 

“ From inquiries we have made- we believe it to be the 
intention of Government to leave vacant the Vice-Chancellor- 
ship recently filled by Sir John Wickens. The work of -the 
court, it is reported, is to be transacted by the Lord Chancel- 
lor until the sitting of Parliament, when his Lordship will 
be wanted in the House of Lords. We need hardly say that 
by the adoption of this course the reasonable expectation of 
the Bar will be disappointed, and our highest judicial 
functionary is placed in an anomalous position. Lord 
Selborne’s eminent capacity for the work of a judge of first 
instance is beyond question, but the coifibination of two 
ofiices in a single individual is generally inconvenient.” 

And particularly so in judicial offices, one of which is of 
ori^nal, and thp other appellate jurisdiction. For some 
time, however, the Lord Chancellor did double work : but as 
Term approached, he found it impossible to do justice to the 
sfiitors in two Courts, and so it was announced that the 
vacant Vice-Chancellorship was to be filled up. It had been 
outrageous if it had been otherwise. There would only be 
four judges of first instance in Chancery, even when 
the vacant judgship was filled up, and judicial statistics 
shqw that the amount of busine^ in Chancery is ten 
times that of Law; yet there are i 8 Common Law 
judges, and, striking off six for criminal business, there 
woulS still remain 12 for civil business ; striking off half for 
cases of tort, not cognizable in Chancery, there would still be 
six Common Law judges to four in Equity, and then the 
' judicial strength of Equity, compared to that of Law, with 
reference to the amount of property involved, would be 
obviously disproportionate. Still further to diminish the 
strength of the Equity judicature by maUng it only half that 
of the Common Law, at the lowest possible estimate, would 
have been madness. It is manifest that if the exigencies 
of economy or parsimony demand a reduction in -the judica- 
v ture, it cannot possibly be in the Equity part of it. And if 
that was the secret object of the Judicature Act, its attain-^ 
msntt is indefinitely postponed. And, indeed, it is a hopeless 
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hallucinatibfl to imagine a judieature equally able tor all 
kinds of judicial work, and equally supplied with all kinds^of 
legal learning. Imagine a lawyer equally able to conduct a 
suit in Equity and a criminal prosecution ; to determine the 
construction, of a conveyance, and to tiy an action turn- 
ing on contradictory testimony. The great advantage of a 
fusion of the judicature is not that all the judges should be 
equally able to discharge all kinds of judicial busineft, but 
that the men best fitted for each kind of judicial business 
can.be delegated to it. At present, through the artificial 
separation of the Courts, this is impossible. There will 
always be judges who are fittest for dealing with some classes 
of cases, and some more fitted for others. Thus Mr. justice 
Grove, with two or three skilled assessors, would try parent 
cases admirably ; Mr. Justice Brett or Sir George Honyman 
would be strong in maritime or mercantile cases, and a good 
real property lawyer would b# invaluable when a question of 
title had to be ascertained. When Sir George Jessel, Mr. 
Joshua Williams, Mr. Charles Hall, and other eminent men, 
profoundly versed in real property law, were arguing the 
case of Roach .v. Blahe in the Exchequer Chamber, it was 
impossible not to feel a suspicion that the bar were, perhaps, 
far better qualified to decide the case than the bench. It is 
now more than half a century ago since Lord Eldon told the 
House of Lords in plain terms that the Common •Law 
judges did not understand questions of title, not being versed 
in conveyancing. Probably, considerations of this nature 
governed' Lord^Selborne in his recommendations as to the 
choice of the Vice-Chancellor. He chose a good convey- 
ancer, an able equity draughtsman, who, no doubt, will be 
a highly useful member of the new judicature. The Times 
thus touched upon tbe topic : — 

Lord Selbome will, naturally desire to employ the occa- 
sion to facilitate the operation of the judicature Bill, but he 
will be confronted with the difficulty pointed out. How is it 
possible to fuse the practice of Law and Equity when we 
have neither Judges nor Barristers who h^e mastered both ? 
There is no person at the Chancery Bar whose* qualifications 
to fill the office of Vice-Chancellor are so overwhelming that 

3 — 2 
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h^- is pointed oui on all. hands as the man ;ivho must be pre- 
ferred to it, and if Lord Selbome could find a member of the 
CAnmon Law Bar who would be translated to Lincoli^’s Inn, 
he might introduce the exotic without giving rise to any re- 
criminations. If, however, there be any one with such double 
qualifications, his name is unknown to fame. The diversity 
of procedure has hitherto been so complete that it is only in 
discharge of the higher functions of Appellate Judges, from 
whose determination questions of procedure are practically 
eliminated, that members of the two Bars may be freely inter- 
mingled with each other. The truth, as now brought practi- 
cally home to us, must damp the faith of those who thought 
that as soon as the* Judicature Act of last Session comes into 
operation next year the divisions of Law and Equity would 
immediately fade away. This consummation cannot be 
attained until we have secured unity of procedure, and, we 
may be bold to say, until we have brought all our practitioners 
an4 Courts, working together, in one spot.” 

W6 confess we do not see much in the last element, the 
oqly effect of which can be to facilitate mutual conference and 
consultation between Judges sitting in different divisions, 
whifh are at the best casual and imperfect. It is the com- 
position of the Judicature which must determine its character 
ahd that, in a great degree, will determine the nature of the 
procedure. The Times observed : — 

‘•"It would appear desirable to secure the members 
of tile future Common Law Divisions of the High Court ; 
but it would, perhaps, be difficult to procure many of the class 
who «would also be competent to conduct trials Nisi Prius. 
The Common Law Bar might, moreover, be apt to complain 
if they saw their chances of promotion diminished by one half, 
and they would not consider themselves fully compensated by 
the suggestion that one or two of them might^become Judges 
in the Chancery Division. Indeed, the more the question is 
discussed the more convinced must we be that the adminis- 
tration of a complete jurisprudence in one Court will nbt be 
realized forthwith, and perhaps not until a generation has been 
trained up to undertake it.” 

The appointment of Mr. Charles Hall to the vacant Vice- 
Chancellorship appeared to give general satisfaction in the 
profession. It was an appointment of the same character as 
that of his predecessor^ that is the appointment of •a man of 
solidclegal learning and great practical experience* and sound 
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judicial qualities^ rather than of one fameS for brilliant 
advocacy or forensic success. Our contemporary, the Law 
Journal, had these remarks upon the appointment : — 

“ Mr. Charles fiall .succeeds Sir John Wickens as Vice- 
Chancellor. We heartily acknowledge the wisdom of the 
Government in avoiding all delay in filling up this judicial 
vacancy, and the Lord Chancellor on the choice thus made. 
No counsel at the equity bar had so large and so important 
a business as Mr. Charles Hall, and his appointment «v^ill be 
unanimously approved in Lincoln’s Inn. The learned gentle- 
man, besides his high legal attainments, will carry with him 
the good will of those who have to practise before him — no 
Small help in the Couh of Chancery. There are objections 
to a judge of First Instance in Chancery who has never been 
a leader in the court ; but even those who are heard to urge 
those objections with some vigour do not go so far aS to ex- 
clude from the bench an exceptionally able barrister who^as 
not chosen to become Queen’s Counsel.” 

So the Law Times wrote in terms of entire satisfaction at 
the new appointment : — 

”The new Vice-Chancellor was a pupil of Mr. Lewis 
Duval, the most eminent conveyancer of his day, and*sub- 
sequently of the late James Russell, then an equity draftsman 
in very large practice. Though never raised to the dignity 
of a Queen’s Council, he was offered a silk gown by the late 
Lord Westbury, then Lord Chancellor, which he decljped, 
and in -the year 1864 he was appointed by the same learned 
lord one of the conveyancing counsel to the Court of Chancery. 
'Since the elevation of the late Vice-Chancellor Wickens to 
the Bench, he has been the acknowledged head of the ^junior 
Equity Bar, and his business has been, it is believed, more 
extensive than that of any other stuff gownsman. It will be 
a source of satisfaction to the Profession and to suitors in 
Chancery to Iftiow that his elevation to the bench, is due to 
his professional eminence alone, and not to any political 
considerations.” 

There can be no doubt, that the class of lawyers to which 
Mr. Hall belonged— men behind the bar— are a distinct order 
of men from those who attain .the front rank, and, while 
deficient in some forensic qualities, t1iey*may possess others 
of great importance on the Bench. They may have more 
learning* and judgment, even if less ^gour and,power of mind. 

But the great event by which last Term will be remem- 
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bered is, no doiibt, the elevation of Sir JohnColeftdge to the 
C^ief Justiceship of the Common Pleas. And there are cir- 
cumstances which render this event peculiar, indeed, almost 
unparalleled in the history of the profession. The only 
instance at all like it is that of Sir Thomas More, who was 
Chancellor, while his son was a judge. There is no more 
modern instance of it. Lord Raymond, the son of Thomas 
Raymond, a judge of the Pleas, became Chief Justice 
of the King’s^ Bench, but not in his fither’s life time. 
The Earl of Camden, the son of Chief Justice Pratt, 
became Chief Justice and Lord Chancellor; but it was 
after his father’s death. So Lord Chief Justice Denman 
did not live to witness his son’s elevation. It was the 
peculiar felicity of Sir John Coleridge to attain to the Chief 
Justiceship of the Common Pleas in the life time of his 
father, who has thus lived to see his own honours tran- 
scended by those of his son. 

Nor is this merely a matter of personal or biographical 
interest ; it greatly enhances the qualifications of Sir John 
Coleridge for the high position he has attained. Not only 
has he had for the whole of his life the incentive of his 
fatlysr’s example, but he has felt the influence of his father’s 
mind, and had the benefit of his father’s guidance. It 
is impossible to estimate the effect or the influence of 
of constant and familiar intercourse with such a mind 
as that of Sir John Taylor Coleridge, whpse own career 
as a lawyer, or a jurist, and as judge, was so dis- 
tinguished — extending oyer the whole period of his son’s 
career, up to the very time of his ascending the Bench. And 
the retrospect of the father’s career acquires at this time 
peculiar interest. 

It is nearly sixty years ago, since Mr. Coleridge, writing, 
to Arnold of his intended pursuit of the law as a profession, 
spoke i of it as favorable to ambitious aspirations, and 
c elicited from Arnold the avowal of his dislike to the 
law as a prcrfessidn. That was in xSiy, and in 1813, 
in 4 e 6 s than seventeen years afterwards, Arnold, how 
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more than forty years ago, was writing to Mr. Seijeant 
Coleridge, soon to be elevated to the Bench. In the interv^, 
Mr. Coleridge had |iroduced a learned editon of Blackstone’s 
Commentaries, acquired a solid reputation as a lawyer and a 
jurist, and had, in many learned arguments, given evidence 
of the most solid and valuable qualifications of a judge. 
Two years afterwards, Arnold wrote to congratulate his friend 
on his ^appointment to a judgeship, an appointment Honor- 
able to the Qovenament — ^honorable to yourself.” Not long 
afterwards, Arnold — now that his friend«was a judge and 
would not be hurt by the avowal — avowed his abhorrence of 
the practice of advocacy. 

** The study of the law is quite to my heart’s contenti as is 
the practice of it in your situation. I think if I were asked 
what station within possibility I should choose as the pAze 
of my own son’s well doing in life, I should say the place of 
an English judge. But then, in proportion to my reverence 
for the office of a judge is, to ^eak plainly, my abhorrence bf 
the business of an advocate. 1 have been thinking whether 
there is any jpath to the Bench but the Bar, that is, whether 
in conveyancing, or in any other branch of the law, a man 
may make his real knowledge available like the juris consulti of 
the ancients : that is, without the painful necessity of being 
retained by an attorney to maintain a certain cause, and of 
knowingly suppressing truth, for so it must often happen,* in 
order to. advance your own argument. I am well aware of 
the common argument in defence of the practice, still it is 
not what I can myself like.” 

It would have been interesting to read Mr. Justice Cole- 
ridge’s reply to this, but we may be certain that it would 
have quite sympathized with his gifted friend’s feelings on 
the subject, and that any apology he might have urged in 
behalf of advocacy, though no doubt entirely in harmony 
with his own practice, and his own pure conscience, would 
have failed to. satisfy Arnold as to fhe inevitable tendency of 
the system in the great majority of men engaged in it. 

That tendency, however, was efFdbti\iely counteracted in 
Mr. Justice Coleridge, and the writer cannot forbear from 
quoting here a passage from Sir Joseph Arnold’s admirable 
and interesting life of Lord Denman, a worK of whiqh we 
hope ere long to offer an appreciating review 
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” Sir John 1 'aylor Coleridge was one of the nfost superior 
and highly-cultivated persons who ever adorned that famous 
tiHHbunal. His career at Eton and Oxford was extremely 
brilliant. His academical successes dic^ not prevent his 
working hard at law in London. He became an accom- 
plished jurist and successful practitioner, but he never 
abandoned literature. After he procured his retirement, the 
Attorney-General thus expressed' the admiration of the bar 
for his judicial character : ‘ To a clear and powerful intellect, 
to legnl and constitutional learning, at once acute and pro- 
found, to a patient and unwearied assiduity and attention, he 
added the scarcely less important qualities of unvarying 
courtesy of demearfour, evenness of temper and kindness of 
heart.* — Vol. i. p. 20.** 

A few years before the elevation of Mr. Justice Coleridge to 
the bench, his illustrious relative, Samuel Coleridge, had 
thi^s written on the subject, and substantially he agreed with 
Arnold : — 

“ I think that upon the whole the advocate is placed in a 
position unfavourable to his mcfral being ; and, indeed, to his 
intellect also, in its higher powers. Therefore I would re- 
convnend an advocate to devote a part of his leisure time 
to some study, such as metaphysics, or theology, something, 
I^mean, which should call forth all his powers, and engage 
his mind in the investigation of truth alone, without 
reference to a side to be supported. No studies give such 
a power of distinguishing as metaphysics, and in tbtir 
natural and unperverted tendency they are ennobling and 
exalting.” 

We know how admirably these sentiments were inculcated 
by the precept [and example of Mr. Justice Coleridge, nor 
can it be doubted that the tendency of the metaphysical 
studies here described by their illustrious relatjj^e, in augment- 
ing the “power of distinguishing,** is highly conducive and 
advantageous to the mind either of an advocate or a judge. 
Educated at Oxford, where those studies prevail, they had 
their full influence on his mind, and that genera} culture of 
intellect, which is seen in Oxford men, was finely displayed 
in his career. ^ 

' When Mr. Coleridge commenced his career as an advocate 
the unhappy^ tendency of advocacy was coiftiteracted 
by ajl the influences which the highest mental culture 
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and the purest moral principles could apply. Never- 
theless no one who saw the fine power of a Coleridge 
employed as often, unavoidably, it was, in defending 
guilt or advocating injustice, could avoid feeling a senti- 
ment of repugnance, and hoping that the advocate felt 
it too. There is little doubt that the son, like the father, 
yearned for the exercise of the judicial office, so much more 
fitted for the character of his mind and moral nature, and 
in less than 9 or 10 years after being called to the bar he 
attained it, being made, in 1855, Recorder of Portsmouth. 
He could now, in the exercise of judicial duties as well as 
in studying the fine model of judicial excellence presented in 
the example of his father, train his own faculties, and form 
his own character, in preparation for the higher judicial 
station to which, no doubt, he aspired. Before his ^ther 
retired from the bench, 1858, he had the happiness of seeing 
his son’s brilliant success at the bar admired, and of know- 
ing that his future elevation to judicial dignity was secure. 
Three years afterwards, Mr. Coleridge attained to the rank of 
Queen’s Counsel, and four years afterwards he obtained 
his seat in Parliament, and commenced his Parliamentary 
career, which proved equally successful. In three years, 
on the formation of Mr. Gladstone’s administration in 
1868, Mr. Coleridge became Solicitor-General, and in 
1871, on the promotion of Sir Robert Collier *to the 
Privy Council, Sir J. D. Coleridge became Attorney- 
General. Three years more, and then, just after assisting 
in passing a measure to reconstruct our judicial system, he 
ascends to the judicial bench as the chief of a great court, 
and becomes Lord Chief Justice of the Common Pleas. It 
is natural to expect that with such culture, and after such a 
career. Sir John Coleridge ought to have a distinguished 
judicial career, and there is no dojibt that the expectation 
will be realized. 

It has been the fate of the writer to see six chiefs of this 
court — Tindal, Wilde, and Jervis, £rle,;Cockbum, and 
Coleridge — and he ventures to predict that the last <will be 
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itlferipr to none of his predecessors who are relhembered. 
Ail^a|;ree that he has a large well-cultivated mind, and a 
great capacity for the study of jurisprudence as a science. 
The Saittrday Review had these remarks upon the ap- 
pointment: — 

Even if custom did not give the Attorney-General the 
place, Sir John Coleridge would have had an indisputable 
claim t^ fill it. He has now and then shown a wridth of view 
and a general grasp of a considerable question which have 
done much to increase his reputation. Opinions will vary 
as to whether it is likely that he will do more than fill the 
office in an adequate and satisfactory manner. . In the dis- 
cussion of mere legd points he has not established more than 
an average reputation. To be eminent as a lawyer, however, 
is only ene of the qualifications of a good Chief Justice. He 
has other functions, the discharge of which, in a masterly 
manlier, lies at the bottom of much of the respect which in 
England is generally felt for the heart of the law. He has 
to maintain the dignity of the Court, and make juries and 
listeners feel that they are in Ithe presence of a superior 
person, and he has to show on the occasion of importajit 
trials^ that he can bring together disjointed -facts, and 
weave threads of various colours and tinctures, into a whole 
on^hich an opinion can be satisfactorily pronounced. In 
these Spheres of official duty. Sir John Coleridge is sure to 
attain a success beyond the average of success, attained by 
his predecessors in office. He will look, and behave, like 
a Chief Justice, and this is an advantage, which no one will 
underrate who understands that Chief Justices live in a 
little world of listeners, who wait to see and hear them 
before it forms an estimate of the amount of respect' and 
a,dmiration due to them.” 

The Daily News had some admirable observations : — 

Nature and art have combined to make him one of the 
most finished advocates the English Bar has 'ever seen. A 
commanding presence, a singular charm of voice and manner, 

. a rich'but disciplined style, a graceful and penetrating scholar- 
ship, a tone of high breeding, and unbending honour — ^these 
are among the gifts and acquirements which make Sir John 
Coleridge the most finished orator at the BRr; in some 
respects, we might add, one of the most finished orators of his 
age. U nlike many of those who pass from, the strife of Parlia- 
ment to the repose o£ the Bench, Sir John Coleridge,* at the 
head of the Conmon Ple&, will by no means find his occupa- 
tion gohe." 
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In a Crart of Law there are other things besides legal 
knowledge which go to the making of a successful Judge. 
The Epglish people Jove to see their Courts presided overly 
men whose character, intellect, and bearing give dignity to 
the administration of justice. The respect of the subject is 
essential to the proper execution of the laws, and for this pur- 
pose we must have Judges who are something more than mere 
law3^ers. An English Judge, and especially an English Chief 
Justice, should certainly be a lawyer, but if possible he should 
also be a scholar and a gentleman. To all three characters 
Sir John Coleridge has a powerful hereditary claim. As he 
has said hiniself, he is an Oxford lawyer, and the son of an 
-Oxford Judge. The venerable Sir John Tftsiylor Coleridge has 
had the rare felicity of living to see his son complete a career 
which, at the University, at the Bar, and on the Bench, has 
been but a repetition, only with still higher distinction of his 
own.” * 

In this respect, indeed, the elevation of Sir John Coleridge 
to such a high judicial position, higher than that attained by 
his father, is, it is believed, almost without precedent in the 
history of the English Bench 

The Law Journal had these remarks : — ^ 

‘‘We cannot doubt that Sir John will prove himself a 
worthy successor to the many great and learned men w^o 
have dispensed justice for centuries past in the Pleas at 
Westminster. So eloquent and mighty an advocate as Sir 
John must prove himself an accomplished judge at Nisi Pdus. 
Though not equally strong as counsel on. mere points of law. 
Sir John had that lucidity of expression whicli in ninety-nine 
cases out of a hundred is the reflex of a clear understanding ; 
and, although his stock of legal learning may be but moderate, 
his intellectual power is amply sufficient to comprehend and 
appreciate the most abstruse and 'difficult problems of law. 
Neither would we undervalue the dignity of presence, the 
serenity of dis^sition, and the grace of diction for which Sir 
John is famous, for these are qualities which greatly adorn the 
Chief of a Court, tend to.harmony between the bench and the 
bar, and secure order and the expedition of business.” 

And the Law Times observes : — 

“With .his fine faculty of. speech he unites a singular 
capacity for apprehending rapidly the legal bearings of a case 
and applying legal principles. For this reason we anticipate 
that he will make an admirable Judge.” 

The elevation of Sir John Coleridge and Sir George Jessel 
to the Bench, vacated the offices of Attorney-General and 
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'Solicitor-General, and the way in which they were filled gave 
rise to some observations with reference to the judicial 
bench. The appointments to those offices have a prospective 
interest to the profession and the public* because they are 
usually supposed to confer a kind of title to judicial office, 
and, therefore, to imply the possession of judicial qualifica- 
tions. The chief of these qualifications, in the general 
opinion of mankind, are legal training,. natural ability, and 
sound judgment, but in this country, by a traditional feeling 
very characteristic ^f the practical habit of mind, they are 
all supposed to be best secured by extensive forensic practice. 
The result has been, as men in large practice are hardly 
ever m^n of much learning, even in our own law, still less in 
jurisprudence, our judges are not necessarily lawyers, and 
are rarely jurists. Sir John Coleridge in our age as Black- 
stone in his own, was among the rare exceptions to the 
rule and there have been otheft*s, but still only exceptions. 
In former times these exceptional instances were certain to 
be selected by a discerning Chancellor for judicial promotion, 
aqd thus it was that men like Blackstone, with hardly any 
practice, and Sir John Taylor Coleridge without much, 
were made! judges, and proved ornaments to the Bench. 
But the Reform Act, in this, and innumerable other ways, 
introduced disturbing causes into the actual working of our 
constitution, most pernicious in their operation. One of 
these is the fatal necessity of parliamentary influence, and 
the consequent preponderance of parliamentary considera- 
tions in the appointments even tc legal judici^ offices. The 
Times truly observed : “ The choice of a Solicitor-General 
must be governed rather by political than legal considera- 
tions. It is necessary that the man selected should be 
learned in the law, it is more necessary that he should be 
powerful and effective in debate.” Other names, it was 
added, will be di^ussed, and among these were some 
•who, no doubt, will be consoled by the avowal that 
the preference for«their brilliant rivals was dictated by 
politioal rather than legal considerations. As to Mr. 
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James^ his« large practice, his knowledge of law, and his 
undoubted ability, would have justified his ‘ appointment 
even had he been less successful in Parliament) and, ^of 
course, being Solidltor-General, his promotion to.be Attorney- 
General naturally followed. As to Mr. Vernon Harcourt, 
professional opinion was a little exercised, especially with 
reference to future judicial appointments, as he was not in 
much practice at the bar. It has been, however, 
Mr. Harcourt’s happy lot to have had enough of 
Common Law practice to understand^ it, and yet to 
have been spared its drudgery, and to have had ample 
leisure, while never out of practice, to pursue a more 
enlarged and prolonged course of legal and juridical studies 
than most other members of the profession. 'The truth 
is, that in our own time there is so much eagerness 
to get into practice — owing to the unhappy prejudice which, 
in this country, restricts the prizes of the profession to mere 
practitioners, that it is hardly possible for one who succeeds 
in his getting early into much practice to have acquired 
much store of law, even speaking of mere municipal law, 
still less to have acquired much acquaintance with the 
general principles of jurisprudence or with international law, 
or with civil law, the basis of Equity and of most of our 
colonial systems of law, acquaintance with which is essential 
to qualify men to sit in the supreme tribunal of the empire. 

There appears to have been no doubt that he would be an 
able law officer, the doubt was as to his quaUfication for 
high judicial* gfl&ce. The purely professional view of the 
new appointments, inspired chiefly by anticipations of future 
promotion to the Bench, was conveyed in the Law Times : — 
Mr. Vernon Harcourt is not a Solicitor-General of the 
conventional type. Having been for a nuinber of years a 
member of the Parliamentary Bar, he relinquished the active 
practice of his profession to pursue political honours. His 
success as a debater has been unq'uestionable, and that he 
possesses very considerable power is universally admitted. 
From a«political and administrative point of view a man with' 
these qualifications must be a most, desirable iaw ofiicer ; but 
we anticipate that his want of familiarity with the practice of 
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the urdinarY tnbunals will be found to be a drawback of no 
small magnitude. A law officer must be something more than 
a good lawyer, perhaps morfi of a Parliamentary debater and 
a man of fetters than a lawyer. For this reason we incline to 
think that Mr. Harcourt will make just such a law officer as 
we want at present.' But it is perfectly clear that he would 
make an inefficient Chief-Justice of any of our common law 
courts ; and if, by the further elevation of Mr. James, 
Mr. Harcourt became Attorney-General, it is certainly 
desirable that the next vacancy in- the Chief- Justiceships 
should not be regarded as his as a matter of rights” 

And the Law Journal had observations of a similar 
tendency. Our contemporary is rather in error as to Mr. 
Harcourt's professional antecedents; he has never relin- 
quished the active practice of his profession. For nearly 
twegty years he has pursued it; he commenced in the 
ordinaiy courts of law, in the time of Chief Justice Jervis ; 
the writer well remembers him arguing cases in the courts 
wifli great ability, recollects tha^ eminent judge highly com- 
plimenting him for his able arguments, and heard at that 
time that the late Mr. Justice Willes spoke very highly of his 
legal capacity. For some years Mr. Harcourt pursued the 
practice of the Common law, he then went into the higher 
and .richer walk of parliamentary practice, and achieved a 
high position. Becoming a member of the House, he had, 
of 'Course, to relinquish this lucrative practice. But he had 
never relinquished the practice of the Common Law bar; 
he then returned to it, and has ever since continued it. His 
practice was not large, but it was larger than that of Sir R. 
Collier after he had ceased to go circuit, and was large 
enough to bring him constantly, from time to time, into Ahe 
courts of law both at Westminster and on Circuit, and 
always in cases of some magnitude. The mind of Mr. 
Harcourt is not of a type to trouble itself with petty litiga- 
tion, and no doubt his cUents understood it. He generally 
had some cases at e^ery assize on his circuit, and they^were 
always good cases. So in the courts at Westminster he has 
been in some gseat cUses^in the Queen’s Bench, the Foreign 
Enlistment case, for instance, and the great Epping Forest 
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case, in which he was retained, along with* a host of the^ 
most eminent men at the bar. His practice has been small 
compared with that of^Mr. James, but his abilities are great, 
and his practice has been quite sufficient to teach him the 
business of his profession. Even jf Mr. Harcourt, however, 
had had less forensic experience than he has, it would not in 
the least detract from his qualifications for high judicial 
rank. As an able daily journal lately observed ^n the 
occasion : — 

“ The qualities which constitute an enqinent advocate and 
a successful Judge are of so different an order, that it is 
impossible to predict beforehand, with absolute certainty, of 
any lav^er however distinguished, that he will command on 
the Bench the same weight as he carried at the Bar.’, 

And it is beyond a doubt that our best judges have been 
men who have not been first-rate advocates, while our most 
brilliant advocates have not made the best of judges. The 
truth is ,that some of the ftinctions required for the t^o 
offices are not only different but distinct, and entirely 
opposite. And the qualities 'required for the Benclt, es- 
pecially for its chief seats, are rather learning, intellect, a]fd 
judgment, than mere forensic skill (often, unhappily, tending 
to craft), or great practice in the arts of advocacy. But^not 
always great advocates in large practice have much legal 
knowledge. The remark was made, a few years ago, by the 
Lord Chancellor, of many of them ; and it had been made 
two centuries ago by a predecessor of his, the Lord Keeper 
North, who also suggested the true reason. On the whole, 
therefore, we tj^ink that the Saturday Review, was right when 
it thus expressed the general opinian of the profession and 
the public : — 

“With the details of Common Law practice Mr. Harcourt is 
lessfamiliar than some of hiscompetitors at the bar, because he 
has earned his professional rank at the Parliamentary bar."* 

This, to some extent, is an error, as, already stated. It was 
by no means entirely so earned. 

"But.when his official duties require his appearance in 
Westminster Hall, there is little doubt* thah he will prove 
himself a sound lawyer, as well as a brilliant advocate. Mo 
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Other member ef < the bar has devoted an equal^long and 
systematic study to the .doctrines of international law, which 
haye lately acquired such novel importance. And, while the 
Attorney-.Oeneral will bring to the considerations of such 
questions an acute intellect, well furnished^ith legal learn- 
ing, his colleague will possess the aptitude which arises 
from familiarity with historical and legal precedents.” 

Nor do vyre in the least fear the elevation of either of them 
to the judicial bench. They are, no doubt, neither of 
them what may be called *‘case” lawyers, though it 
is .known that Mr. James has worked hard at the study of 
the law, and has a* very competent knowledge of ordinary 
laws ; while, no one can doubt that his colleague has a more 
than ordinary knowledge of constitional and international law. 
But thfy are both men' of very powerful and enlarged minds, 
andcvery superior ability, and with the knowledge and 
capacity they have, and the other great gifts they un- 
doubtedly possess, they would make very able judges, and 
would co-operate very ably in the great work of the trans- 
formation of our judicial system. Therefore, though we 
hope it may be long ere any vacancy occurs, we confess we 
are under no apprehensions *for the future, as to the perfect 
competence of either our new law officers to fill such 
vacancies as may occur. 

No doubt Mr. Harcourt might not make a good chief of a 
Common Law court, as the courts are now cpnstituted. 
But our contemporaries forget that the courts are to be re- 
constituted', and that there is to be a Court of Appeal, com- 
posed of judges different from those who exercise first instance 
jurisdiction, and hearing appeals from the colonies. And for 
that court especially, with reference to colonial appeals, Mr. 
Harcourt would have the highest qualifications. The wide 
range of his knowledge of jurisprudence, would eminently 
fit him for sqch a tribunal. His fame is widely spread ; it 
has reached America, apd has reached our colonies. Our 
able contemporary, "^the Law Journal^ lately had a 

paragraph about him : — . * 

“ Mr. Vemcsi Harcourt, whose name is familiar to our 
readew in connection with the recent congress of international 
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jurists, has Deen appointed Solicitor-General of England. 
He has long held a high rank at the bar, and has won an 
honorable parliamentary reputation. Last session he dre^ 
from Disraeli the remark that he * talked like an Attorney- 
General.’ As he is but one step from the Attorney-General- 
ship, he has a fair prospect of talking not only like an Attor- 
ney-General but as the Attorney-General.” 

There-could be no doubt that such a man, though perhaps, 
from want of familiarity with practice, unfitted fo% first 
jurisdiction, would be a valuable member of the Court of 
Appeal. He is one of the few of our lasers who are en- 
titled to be called jurists. One of the advantages of our 
new judicial system, will be that it will establish a general 
Court of Appeal, composed of a distinct and higher onler of 
judges, from those engaged in ordinary business. In the con- 
stitution of this appellate tribunal, on account of the wfde 
range of its jurisdiction, great variety of qualification will be 
required, and Mr. Harcourt isoneof those members of the pro- 
fession who, to the highest abilities, and a great deal of 
practical legal knowledge and experience, unites a Ifrge 
acquaintance with jurisprudence as a science. 


III.— ILLUSTRATIONS OF OUR JUDICIAL 
SYSTEM. * Part XII. 

By W. F, Finlason, Editor of the “ Common Law Pro- 
cedure Acts,” of “Nisi Prius and Crown Reports,” and of 
“ Reeve’s Histbry of the English Law.” 

The Chancery System. Pleading and Procedure. 

1 T has been seen that the Chancery system has practically 

proved itself so immeasurably superior to Common Law 

in its practical results that there must be some element of 

superiority in the Chancery system of procedure ; nor is it 

difficult to discover what that is. It is simply this, that at 

^ * llieBe articles, which are new nearlj completed, art introdnctoiT’ to another 
series, which will shortly be commenced on the operation of tUb New Jndioatare 
Act, and the New Judicial System. 
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the outsQtf at the very first step, the plaintiff i# required to 
s^te clearly the specific facts upon which he grounds his 
complaints; and that then the defendant is obliged to answer 
tipon oath — clearly and categorically— to interrogatories pro- 
pounded to him on the case so stated. The result of this is, 
on the one hand, that the plaintiff is fixed to his case and 
the state of facts on which he rests it, and the defendant, 
on th^other hand, is at once obliged to disclose all that he 
knows as to the truth of the matter in dispute. The result 
of this is that in consequence of the admissions thus obtained 
on one side, and the distinct statement of the case on the 
other, evidence in most cases is dispensed with, at all events 
beyond such proof as can be econcmically and easily supplied 
by affidavit, and in very few cases is there such a dispute as 
to facts as to require evidence to be taken. Thus, out of 
1350 suits instituted by bill in one year, about 1100 would 
be^’heard on bill and answer, ahd only the remainder, about 
250, on evidence. The effect of this, of course, is greatly to 
economi^^e time,' as in all systems it is the taking of evidence 
wjiich occupies time and involves expense, and though at 
Common Law the trial itself, as it is oral, does not usually 
take a long time, cases have to wait a long time for trial. 
And trial is hardly ever final. This shows that the Vice 
Chancellor was right in his recent expression of opinion on 
the subject; — and our able contemporary, the Law Jomnaly 
overlooked the distinction between the nature of the cases 
in Equity, and at Common Law. 

One great reason why the Chancery syste;m is in many 
respects so much better than the Common Law, and would 
be infinitely more so were it fully carried out, is^that it 
proceeds at once by prompt and direct interrogatories 
addressed to the defendant, and answered by him upon oath. 
Lord Eldon once said, the obligation to answer upon oath 
is the vital essential principle of Equity procedure. It 
true that the principle of the Chancqry system is not 
carried out, because^ the^principle is oral interrogation that 
the defendant should be orally examined, that is, that his 
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answers sltould be oral, so as to afford no time for evasion 
and preparation. This, however, would be impossible v^th- 
out a far more adequate judicature ; and, therefore, though 
it was the original practice in Chancery, it has for ages been 
unavoidably abandoned, and the answer is taken in writing. 
This, of course, affords an opportunity for evasion, and hence 
thq Chancery system is not carried out. As loilg a time as 
. possible is taken to answer, and the answer drawn bj/^counsel 
in writing is as evasive as possible. Nevertheless,* with alL 
these disadvantages and drawbacks, so effective is direct 
interrogation that in many cases it dispenses with evidence, 
and in those in which .it does not do sp, it seems to show 
precisely what are the points which are at issue between the 
parties, and on which evidence will be required. And ^qjhile, 
on the one hand, evidence can be* taken in the first in- 
stance in writing, which is a great advantage where the 
facts stated are not disputecf; on the other hand, where fa.cts 
are in dispute, witnesses can be cross-examined orally J>efore 
the judge himself, just as in the Court of Probate or the 
Court of Admiralty, where cases are constantly heard by ^he 
judge alone. That the procedure in Chancery is, or might 
be, far more effective and less dilatory than that of Common 
Law can be shown by many instances and practical illustra- 
tions. Thus a bill may be filed and answered in a month ; 
the answer may, by its admissions, dispense with further 
evidence, and the case may be at once set down to be heard 
on bill and answer, or the answer may show that the bill 
cannot be sustained, and the suit may be at once abandoned. 
In July, 1871, a bill was filed in the Court of Vice-Chaneellor 
Malins. .Before the end of the month it was set down for 
argument on demurrer for motion for injunction, and the^ 
demurrer being overruled and answer hied, and evidence to 
open fully the case was tried in the April followings* 
Again, one of the hrst cases heard* by Lord Chancellor 
Selborne was one which will be a leading case on thep 

* Simpson ▼. Ingleby. Iim§8; April 28, 1878. 
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subject to which it relates (the law of nuisances in 
noise) and which had been heard by his Lordship in last 
Michaelmas Term. It had been heard before the Master of 
the Rolls, in last Februaiy, and the suit was not instituted 
until after October, 1870, less than two years before it was 
finally heard on appeal.^ Yet, in the meantime, evidence to an 
enonmous extent had been taken, and the case had undergone 
the fullest possible investigation. Suit instituted November, 
1870, case heard on evidence in February in next year, and 
heard on final appeal in the following November. And this in 
a case of unusual difficulty, and contested with obstinate 
tenacity on both sides. Again, in another case heard by 
Lord Skiborne, in last Term, on appeal, the bill was filed 
in June last,t before the end of next month, it had been 
broughft before the Vice-Chancellor on a motion for injunction, 
and in November it was heard on appeal before the Lord 
Chafhcellor. Again, in another case an agreement was 
broken in August, 1871, -the suit could not really be com- 
menced until after the long vacation in October, and it was 
heard in May.J Again, an injunction suit and case of 
nuisance was heard by Vice-Chancellor Bacon, upon evidence 
fully ^ taken within nine months after the filing of the bill.§ 
In another nuisance suit the bill was filed in June and heard 
in the same year before the Vice-Chancellor, and in the 
March it was heard on appeal beford the Lord Justices. || 
It is to be observed that the Court of Chancery is sitting, 
unKke the courts of law, nearly all through the year, 
and that an injunction can be moved for in^ a few days 
after a bill is filed. Thus, early in March last, an injunction 
was moved for before the Master of the Rolls, on a publica- 
tion in the February,ir towards the end of 1870 the proprietor 

* Oannt y. Fynnej. Not. 15th, 1872. 

t Hoare y. Bremjidge. Tmet* Noy. 9tb, 1872. 

c 

} Davis Y. Park. Ttme$, May 2nd, 1872. 
i Attorney-General y. The Borough of Binninghftm. 

I Boskoll Y. Whitwgyth. TimM^ March 22nd, 1870, 
f Drewett y. Sutton, Thaar, March 7. 
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of the Eureka shirt filed a bill for an injunction, and it was 
heard and declared in that year, and appealed in March next 
year.* The motion being finally refused until the hearing 
of the cause after evidence, on the ground that it then could 
be entirely disposed of before the Long Vacation, it was 
heard and finally decided on the evidence by the Vice-Chan- 
cellor, and then heard on appeal in June.t Agaif; on a 
nuisance case, the bill was filed in November, and on evi- 
dence in March.]; A couple of months may be ordinarily 
. allowed to a defendant to answer in equity, § but so long a 
time is often obtained to plead at law, and there is this great 
difference that in equity the facts are disclosed in the answer, 
whereas at law they are never disclosed in the pleading. 
Two consequences of great practical importance follow from 
this in favour of Chancery pleading : first, that if a party 
desires to take the opinion of the court on a question of law 
arising on the facts, he can do so by demurrer, whereas at 
law the real facts are rarely, it has been seen, stated^ and 
next, that if, on the other hand, the parties desire to go 
into evidence on any matters of fact not admitted between 
them, these matters are clearly defined on the face of the 
pleadings, which is never the case in pleadings at Comhion 
Law. Hence, as Sir George Jessell observed the other 
day, a demurrer will really, in a court of equity, 
raise a question of law between the parties, upon the real 
facts as stated and admitted, in the most simple and econo- 
mical manner. And unless upon the face of the bill there is 
no case to calllfor an answer, the demurrer will be overruled, 
and the defendant will be called upon to answer on the 
merits. He may, indeed, plead, but then a plea in equity, 
unlike a plea at law, must be a clear bar to the suit, on some 
short decisive ground, admitting of direct and positive 
proof, and if this proof be a fact not»re£(Jly in dispute, it can 

* Ford Y. Fofiter, Timet^ March 8, 1870. , 

t Ford T. Foster, Timei, Jane 11,4872. ^ 

\ Attomej-General v. Mayor of Leeds, March 8, 1871. 

§ Brolru Wales, before Vice-Chancellor Wickens, Miehaelmas Sitt&gs. 
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be supplied by affidavit without the expense and delay of 
tridl or taking of evidence, and the case is virtually at an 
end, or ai^^don demurrer to the plea if there be a doubt as 
to its legal validity. But unless it is arguable it will be 
summarily overruled, and the defendant will be called upon 
to answer. And in most cases this is the only course open 
to a de^ndant in equity to a plain direct answer to the merits 
upon oath, and by way of a statenaent of facts. It is not to 
be wondered at that such a procedure should be so infinitely 
more effective than the artificial and antiquated procedure of 
the Common law. But, as Lord Eldon said, the vital essential 
principle of the equity procedure is the obligation to answer 
upon oath, and it is melancholy to think that the Judicature 
CoiMnissioners, casting aside the ekperiencc of ages, should 
have recommended the abandonment of this vital principle ! 
And tbis, in opposition to th^ opinions of the wisest and 
ablest judges at Common Law, as well as of equity, a Denman, 
as wall as an Eldon.* 

Moreover, in cases which require promptitude, as injunc* 
tidUs, of which alone nearly 150 are issued in the course of a 
year, the proceedings in Chancery are so speedy that thev 
allot/ a degree of promptitude unknown at Common Law. 
In a few days, it may almost be said hours, an injunction 
can be obtained in a case which really requires it. Even in 
ordinary cases, which do not require such extraordinary speed 
a case can be brought before the Court in a few days — say 
a week or two. Thus, last summer, a foreign commodity 
made, as was alleged, in imitation of an Article of the 
plaintiff’s manufacture arrived here for sale towards the end 
of one month, and at the end of the first week of the next 
month the case was heard. The goods arrived for sale on 
the 26th June, and the case was heard on the 6th July.f 
It would be hardly jpossible to attain a higher degree of 
speed than this, unless the natural system of oral application 

Bee J. AmonU’i edmijaUe IJIe Lord Denman, jnet pnbUslied. 

f An^ Bviis Clompan7*i ease, Oonrt of Vioe>01ianodlor MaBna, limet Jnly 

7Ui. 1872. 
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is allowed for affidavit, and in no court can it be safe 
to exercise a mandatory jurisdiction, such as prohibitiot, 
mandamus, or injunction, without somd written statement 
upon oath. In courts of law, writs of prohibition or 
mandamus, however, only issue on cause shown, which in- 
volves some degree of delay, but in the Court of Chancery 
the injunction may be issued at once, on ex parte application, 
on a proper case, which requires no more than simple State- 
ment and verification on oath. If the natural system of 
procedure is not carried further in Chancery it is only because, 
from the extremely moderate strength of the judicature, it is 
utterly impossible. 

A very remarkable case, illustrative of the difference 
between the superiority of Chancery and Common l^w 
systems of procedure occurred>at the London sittings, 1872, 
and which was then reported in the Times.* The case arose 
out of a transaction which had occurred nearly ten yean 
before, and which had been nearly that time in litigation 
at law and in equity ; and it is one eminently illustrative of 
our judicial system. In 1863 the plaintiff, Mr. Plant, was 
negotiating with the late Duke of Newcastle for the lease of 
a colliery ; and, under the impression that he could obtain 
the colliery, invited a Mr. Daniel to join with him, who 
assented, and agreed that if Mr. Plant could obtain the leasb 
he should share the proceeds and have part of the profits. 
In the result he effected this object, and the lease was to 
Daniel alone, who commenced the formation of a 'company 
with the view «f selling the colliery to them. Mean- 
while, Mr. Plant was anxious to make sure his right to 
his share of the proceeds, and he employed Mr. Pearman, 
a country attorney, as his attorney for the purpose. Mr. 
Daniel, however, repudiated the claim, asserting that, after 
all, it was he and not Plant who h|id really obtained the 
lease. Thereupon a suit in equity was commenced against 
Mr. Daniel and the company to enforce Mr. Plant’s claim, 

• Ftent T. PeamiMt. See Timu^ IStii Dee., 1879. 
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and in September, 1864, the bill was filed. In Nfcvember Mr- 
-Qaniel filed his answer, from which it appeared that the 
negotiation had been put an end to, atyl a new company 
had^ been formed with the same object in view, so that suit 
w^s at an end. With this new company Mr. Daniel pro- 
ceeded to negotiate the sale, and when the plaintiff, in 
December, 1864, discovered it, he proceeded to commence a 
suit gainst Mr. Daniel and the second company. In the 
meanwhile, however, the negotiation for the sale proceeded, 
and early in Januaty, 1865, before the bill was filed, and the 
company having no notice of Plant’s claim, the sale was 
completed, and the money was handed over to Mr. DanieL 
In th»same month of January, but after the payment, the 
Lqpdon agents of Pearman gave the company notice of the 
claim of his client, Mr. Plant, but it was too late, the money 
was already paid over, and he was left to his remedy 
against Mr. DanieL That * remedy he pursued. The 
suit was prosecuted, and in another month the answer 
upon oath was obtained which virtually, so far as the 
company was concerned, disposed of the suit. In 
February, 1865, the answer came in, denying the grounds 
of ^Ir. Plant’s claim, and declaring that so far as regarded 
the company they were blameless, having had no notice of 
the claim. Mr. Plant now, in April, 1866, filed a “ supple- 
mental” bill. The answer disputed the grounds of his 
claim, and evidence had to be taken. Hence, and owing to 
the crowded state of the cause lists in Chancery, the cause 
did not come to a hearing until May, i868« It was heard 
before the Vice-Chancellor, and he decided against Mr- 
Plant. He, however, appealed ; and so speedily are appeals 
heard in Chancery, that, in November in the same year, the 
base came before Lord Cairns, who reversed the Vice- 
Chancellor’s decision, and gave a decree in favour of Mr- 
Plant, that he was 'entitled to four-tenths of the purchase 
money, subject to deductions. Then, however, came the 
question of accoun'ts, Daniel setting up various deductions 
fcom-- the amount whidi Mr. Plant would be entitled to 
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receive un^er Lord Cairns' decree. The accounts went in 
due course to the Chief Clerk, and in the result, in the couese 
of 1869, he gave ^is certificate for a sum of nearly £*9,000, 
which, with costs, would come to nearly £10,000. Here, 
therefore, were three successive Chancery suits all brought 
by the pleading very soon to issue, and two out of the three 
disposed of without further proceedings. In the other, 
whatever delay occurred was clearly owing to the pressure 
of business and fhe inadequate strength of the judicature 
and judicial officers. Very different was the case at Common 
Law, where the delay was clearly owing to the procedure or 
the unfortunate %rrangment of the judicature. The party 
sued in Chancery having died bankrupt, an action was 
brought against the attorney for not registering the suit as 
Its pendens. The action was commenced in December, 1869, 
and the declaration stated, in the usual form of Common 
Law pleading, that the defendant, the attorney, “though 
requested to do so by his client,’* had “neglecteiy to 
register the suit as pending. Thereupon, in the first 
instance, the defendant denied that he had been aso 
requested, and the plaintiff demurred to the plea as 
immaterial, on the grotmd that whether requested or jiot 
it was the attorney’s duty to do it. The defendant, on 'his 
part, denied any such duty, and on the question of law thus 
raised the case went before the court ; that is, it went into 
the “ Special Paper,*^ as it is called, and there being only a 
few “ Special Paper ’’ days in the Queen’s Bench in each 
Term, the cass did not come to be ai^ed and decided until 
January, 1872. The Court then determined the point of 
law in favour of the plaintiff, so far, at least, that it appeared 
that pritnd fade there was a liability. But then they pointed 
out that facts were not stated showing it was the duty of the 
defendant to register the suit, and that he neglected such 
duty ; and that there might be facts and circumstances in 
the ease which would show that there was no such liability, • 
either because there was no such duty* or that it had' not 
been neglected. Therefore, in order to try what the real 
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the cause was set down for trial on file issue of 
in June came on to be tried, just three years after it 
was bfeguti. It^ came on for trial on the pleadjfigs, which, as the 
Court said, did not disclose the real facts and circumstances ; 
and the very object of the trial was to ascertain what they 
were, and it came on for trial without either party being 
aware the state of facts to be relied on by the other. The 
contrast, in this respect, between the Chanceiy pleadings in 
the case and those in the action at Common Law was most 
striking. In the former, .the facts relied on by the plaintiff 
were set forth succinctly and clearly in order of time, and 
the answer stated ; in like manner, and uppn oath, the facts 
relied upon by the defendant, so that at once it could be seen 
whether any faets'fl^y were in dispute, and if so, what they 
were, and u/on whan points evidence would be required : 
whpreas, in the action, the declaration merely stated a con> 
elusion of negligence, and the plea denied it ; and both 
parties came down to trial, neither knowyig what was 
really the case of the other, or whether any facts were 
in* dispute between them or not. The case in the 
action turned entirely on what had taken place between 
the *plaintiff, as the client, and the defendant, as his attor- 
ney, in 1864, on which eveiything depended, of course, 
as to the alleged neglect. The examination and cross-ex- 
amination of the plaintiff occupied several hours, in fact, the 
greater part of a day; and it was manifest, from the course 
it took, that the case in a great degree may depend upon 
facts and circumstances — ^many of them things said in con- 
versations — ^which occurred eight years ago. The defendant’s 
evidence supported the case, and the plaintiff’s counsel, 
finding that the case was likely to go against *him was glad 
to yield to a verdict for the defendant, with some conditions 
in his favour as to costs.. Yet it might be that the plaintiff’s 
hesitating expressions in reference to the observations 
imputed to him, more from their being so suddenly sprung 
upon him, that* in reality, he did not like to contradict them 
peremptorily without some reflection. And it is certain 
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that if the other party had been examined, as he would have 
been in Chancery, soon after the suit was instituted in z86^, 
both parties wouldshave been in a fairer position and more 
likely to recollect the truth. But in any view the contrast 
between the Common Law system and the Chancery must 
be allowed to be very favourable to the latter. This case 
attracted the attention of Mr. Harcourt, and elicitedjfrom 
him these observations in the Times : — 

‘‘ This very morning my eye falls upon a cause being tried 
in the Guildhall, of which your law reporter gives the follow- 
ing particulars. The case began with a Chancery suit in 
1866. * Owing to the crowded state of the cause lists in 

Chancery, the cause did not come for hearing till i868. 
The case was appealed and decided with sufficient expedi- 
tion. The certificate of the Chief Clerk could not be obtained' 
till 1869. ‘Now, however,’ writes your reporter, ‘ensued 
the very usual result of a protracted litigation, that the party 
succeeding found that his success was fruitless, for in th^ 
meantime the defendant had become bankrupt, and after- 
wards died. The plaintiff then had to seek his remedy 
against another party. The action was commenced in 1869, 
three years ago. The pleadings Were demurred to. De- 
murrers go into the Special Paper. There being only tw 5 
or three Special Paper days in the Queen’s Bench in each 
Term, the case did not come on till January last.’ Thus^it 
took two years to determine what question should be tried. 
And another elapsed before it could get to trial. The case 
is now being tried ; when it will be finally concluded no one 
can even guess. Thus this unfortunate man has been more 
than six years steadily at work both in the Court of Chancery 
and the Courts of Law, and who can say when he will get 
out of either ? It is to be hoped that his wealth and his 
patience are alike inexhaustible.” 

It will have been seen that the ill-fated man was glad to 
compromise the matter. The case strongly illustrates the 
superiority of the Chancery system, and Mr. Hqrcourt went 
on to observe : 

“ As far as I understand the matter, it appears that in 
respect of the despatch of judicial 1 >ushiess the Court of 
Chancery is far in advance of the Courts of Common Law. 
This is simply due to its better organization. The Vice- 
Chancellors and the Master of the Rolls At more con- 
tinuously, and there is practically a Court of Appeal, in the 
shape of the Lords Justices, much more constantly at work. 
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And, for limited purposds of urgent necessity, the Court of 
Chancery professes to be always open. Indeed, with some 
modifications, I think the Court of Chancery offers a good 
model on' the lines of which the Courts of Common Law 
may be reformed.” 

He added other veiy serious evils connected with this 
Court, to which it is very necessary that public attention 
should be directed, arising from the closing of the offices 
in the long vacation, and other similar causes, but these 
are very easily remedied. These are but blemishes on a good 
system, but that of Common Law is essentially erroneous. 
Innumerable illustrations of the truth of this could be 
adduced from the reports in the Times, Speaking generally, 
a suit in Chancery can be carried through its various 
stages of first instance, appeal, and final appeal, to the 
Lords in little more than- a year. Thus, ^the case of 
Wotherspoon v. Currie^ relating to the Glenfield Starch label, 
was heard by Vice-Chancellor Malins in Februaiy, 1870, it 
waa heard by the Lords Justices on appeal in July, and it 
was finally decided in the Lords in April, 1871. Again, the 
dase of Clowes v. Hogg, relating to London Society^ was 
heard before the Vice-Chancellor in December, 1870, and 
w&s heard un appeal before the Lords Justices in February, 
1871. Numerous and similar instances could be furnished 
during the last two or three years. 

^ It is to be observed that there is this distinction between 
appellate jurisdiction in Chancery and at Common Law, that 
in Chancery a party may carry an appeaH on a question of 
law before the case is heard in the evidence, or may carry on 
both proceedings simultaneously. At Common Law he 
cannot go into a Court of Error until he has tried the issues 
of fact ; buf in Equity it is otherwise. Thus, not long ago, 
this case occurred in Chancery, in which it will be seen that 
the Court of First Instance (heard the case and granted 
relief while an appeal was pending on the law.* The plain- 
tiff filed his bill fpr an injunction and for damages. The 

* Ckflt ▼. Forte, before yice-Ohaaoeltor Widkens, MiohaelmeB Bittinge, 1872. 
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first question Which was argued at length on the demurrer, 
was as to the validity at' law of the covenant. The Vice-^ 
Chancellor held the covenant to be valid, and overruled the 
demurrer. The defendant appealed to the Lords Justices, 
who upheld, the Vice-Chancellor’s decision, and, as will be 
seen from the judgment, the case will now be heard by the 
House of Lords. The case now came before Vice-Chancellor 
Wickens on the hearing, and the question principally arched 
at the hearing, and in reference to which the defendant 
was cross-examined, was whether he was bound by notice of 
the covenant. From the evidence it appeared that when he 
had taken the contract from the agent of the society he had 
acted without the intervention of a solicitor, and had abstained 
from making any inquiry as to the title-deeds. The inva^ 
lidity of the covenant was also insisted on. The Vice- 
Chancellor in giving judgment said that on the question of 
the validity of the covenant he ^as bound by the opinion of 
the Lords Justices that the covenant was good ; nor had he 
any doubt in his own mind, though he did not consider it 
necessary for him to say so, that their decision was right. • 
That being so, the case was hardly seriously arguable. There 
was one point to which he would refer to make a sugges* 
tion in the interest of both parties. It had been stated that 
the judgment on the demurrer would be brought before the * 
House of Lords by way of 'appeal. His present decision 
would, of course, also be the subject of an appeal to the 
House of Lords, and he would suggest that, to save the 
expense of two separate appeals, both parties should agree to 
combine the appeal from both decisions in one case. Counsel 
on both sides thanked the Vice-Chancellor for the suggestion, 
and said that they should advise that it should be acted 
upon.j^The convenience of - such an arrangement is obvious, 
but it could not have been possible at Common Law. 
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IV.~MICHAELMAS TERM AND SITTINGS. 

'IJpHE proceedings of the Courts during the legal year 
which commenced Michaelmas Term, are of peculiar 
interest, because they are the last that will take place under 
the old judicial system. They are of interest, as affording 
an ^vious opportunity of recording the proceedings of a 
legal year under the old system with a view to future review 
and comparison with the hew judicial system about to be 
inaugurated. And on that account we propose to take 
advantage of this opportunity, and to present in a condensed 
form* a review of the proceedings in all the Courts of Com- 
mon Law and Equity, Probate and Admiralty, Divorce and 
Matrimony, Bankruptcy, and, lastly, the Ecclesiastical 
Courts and the Privy Council, including trials, and sittings 
in banco, courts of first instance and courts of appeal, so as 
to 4 )resent at one view the actual working of the whole of 
our judicial system as it still exists. 

This will be the best possible introduction to and ^com- 
paniment of a series of papers we propose to commence upon , 
tfie operation of our new judicial system. Judgment, -said 
' Dugald Stewart, is the result of comparison, and the com- 
parison of the new system with the old will be the best 
possible means of understanding the effect of the new. 
This, however, is not the only object to be attained by this 
review of the proceedings of the Courts during a Term and 
its attendant sittings, which we shall accompany by similar 
wmmaries of the business of the different Circuits at every 
Assize. The nature, character, and amount of judicial 
business, civil or criminal, will thus be presented at one 
view to the mind;' and opportunity will be afforded of no- 
ticing cases of particular interest on account of the novelty 
or nature of the legal questions^ or principles involved. And 
occasionally the reports will be supplemented by special 
reports of 6ases^of importance unreported dr imperfectly 
reported. Particular attention, moreover, will be directed to 
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such cases tfb illustrate the nature of different jurisdictions, 
or of different modes of procedure, or the operation of rules 
of practice. And^thus these papers will afford the only 
means of surveying, so to speak, the whole field of our 
judicial system, vast and varied as it is, as a whole, on one 
view, a^ it is exhibited in actual working and operation. It 
is only 'in this way that we can be prepared for the operation 
of a new system which is to embrace the whole oi^these 
various courts of jurisdictions and to combine in one con- 
sistent s}rstem* parts of various methods of procedure. In 
presenting these illustrations of our judicial system as it is 
its anomalies will be unavoidably exhibited, and one of them 
occurs, at the very outset in commencing the review %f the 
proceedings of a Term, mid it is this. .Naturally, in the 
arrangements of the courts, the higher courts, the tribunals 
of appeal would be taken first, but during Term, at Common 
Law, no Courts of Error are “sitting, and so they must, to 
preserve the order of time, be postponed to the last. 

The Judicial Committee of the Privy Council demands the 
first and highest place, as the most ancient, the most excellent, 
and the most extensive in its jurisdiction of any of ou^ 
Tribunals. Constituted as it is of the most eminent and 
experienced judges, and the ablest jurists of the country, and 
forming^ the Supreme Imperial Courts, it is the model of 
the Court of Appeal which is to be formed under tho 
new judicial system, (adding to it a greater degree of per- 
manence), and' it is, therefore, of the highest interest. 
During the recent sittings, the members Who usually sat 
were Sir J. Colville, Sir Baron Peacock, Sir Montagu Smith, 
Sir R. Collier, and Sir Lawrence Peel ; but Lord Penzance 
sat in .several cases. The committee resumed their sitting 
on the 4th of November, after the Long Vacation, with a 
list of twenty-three appeals and two patent cases. .The first 
cases taken were petitions for the extefision of patents, in 
’ which this committee exercises a kind of function, not 
exactly judicial, but -like that originally exefcised 4 yfhe King’s 
Counsel in advising grants, to which it.would then be* the 
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duty of the ^nanceiior to affix the seal. The vafidity of the 
'Cftgfish patents is determined in the courts of Law and 
B<ltiity. This veiy term, the Court of Appeal in Chancery 
had to determine on the validity of .a patent, with reference 
Ho novelty, and. held it invalid ('Smith v. Butler J. Of course, 
as to the judicial appeals, most of them, as usual, were from 
Xn£a.^ Last Term an important appeal from^the Isle of 
Man was heard at these sittings before' a strong com- 
mittee, consisting of Lord Penzance, Sir J. Colville, Sir 
M. Smith, and Sir R. Collier, on January, 1871. The plain- 
tiffs had filed their bill in .the Court of Chancery of the 
Island, complaining that operations of a mining Company 
had difed up their water springs, and in February, 1871, the 
court granted an injunction restraining the company from 
working their mines until they had deposited a large sum of 
mpney to meet claims for damages. The company, by their 
answer, denied that their works had caused the spring to be 
dried up, and also denied their liability, relying on, the cas 9 
of Chasemore v. Richards, in the House of Lords, whicli 
decided that such damage was too remote to found a legal 
claim. In June, 1871, the court decided in favour of the 
plaintiff’s, directing an issue to ascertain the damage done, 
and meantime continuing the injunction. The mining com- 
pany appealed, and urged that the Court of Chancery in, 
England would not have granted such an injunction. It 
would, perhaps, be better if an Equity Judge had been on the 
committee, but the substratum of the case, no doubt, was a 
legal right. It proved a case of some difisculty, and the 
committee* took time to form their opinion thereon. In the 
result they reversed the decree as to the injunction.. 

Most of the appeals to the Privy Council are from India, 
and they are of great variety and often of great magnitude. 
One case was heard aj, these sittings which had been pend- 
ing 15 years, and involved property worth an enormous sum. 
The original judgment given in i860, by the principal, 
Sudder Amedr, that is a native provincial judge, and in 
i863Hhe High Court of Calcutta affirmed the judgment. In 



M1CHA9LMA3 T£RM AND SITTINGS. 


65 

the meantilne some of the parties had died, and others were 
added, and there were several revivals of the suit, and owvig 
to heavy arrears there had been considerable delay in this 
court. Consequently the appeal was only heard at those 
sittings. V Sir Barnes Peacock, in delivering the judgment of 
the committee, said : — 

**The rule on which their Lordships usually acted was 
not to overturn the decision of the Lower Court whin that 
decision had been affirmed by the High Court, and in this 
case there was nothing to take the appeal out of the ordinary 
course of the Committee. Their Lordships would, therefore, 
advise Her Majesty that the judgment of the High Court be 
affirmed, with the costs of the present appeal.” 

In another case from Bengal the Decree of the Hig^ Court 
was affirmed. There seemS> to be terrible delay in these 
appeals. Thus one case there had been pending la years. 
In another case from Bengal the Decree appealed from 
was in 1869, and the original Decree in the case was as far 
back as 1864. In two cases from Oude the appeals 
were from a decision of the Commissioners, there fieing 
no regular judicature, and his Decrees were reversed, 
the Committee holding that the lower tribunal in each 
instance was right, and. the superior tribunal wrong. In 
another of the Privy Council cases the appeal was ^fro^n a 
Decree of the Divisional Bench of the High Court at 
Calcutta, given in 1870, which dismissed the suit instituted 
in the Lower Court. The committee affirmed the Decree 
of the High Court. Tn another case the litigation had been 
pending for several years, the decision of the Zilla^ or 
Provincial Court was given in 1839, and the judgment of the 
High Court of Calcutta, reversing that Decree, was pro- 
nounded in 1862. This appeal waanow argued in November, 
1873, and the committee reversed the judgment of the High 
Court, and affirmed that of the Provincial Court v. 

Rose^ November 22nd). In anothef case the appeal was 
from a Decree of the High Court, given in March, 1869, 
reversing an order of the superior judge in (he preceding 
year. The committee reversed the Decree of the J^igh 

5 
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Court, and affirmed that of the Court bdow f and it is 
remarkable in how many cases this occurs, that the Judicial 
Committee prefer the decisions of the inferior court. 

Appeals are to the Privy Council from all our colonies 
and from ou^ great colonial possessions, America and 
Australia, appeals are constantly coming. During the last 
sittings an important appeal was heard from Australia^ in a 
great case between an Australian Land Company and Jthe 
Government of South Australia, arising out of a purchase of 
land from that Government by the Company. The case 
was heard before Lord Penzance, Sir J. Colville, Sir B, 
Peacock, Sir M. Smith, and Sir R. Collier. The action was 
founded on an alleged contract with the Company by the 
Government to allot them so many lots of land, which the 
Government had failed to do. They denied their ijability 
on contract, and also contended that the remedy, if any, was 
by Petition of Right. The Sdpreme Court, however, gave 
judgpient against them, and the Privy Council affirmed the 
judgment, which was for nearly ^^34,000 damages. 

< The Court of Chancery. — It is the peculiar feature of this 
court that its judges sit separately as judges of first 
instance, yet form one court ; two others sitting only 
as judges of appeal, the Chancellor the head of the court, 
capable of sitting either with them as a full court of appeal, 
or as a judge of first instance. Thus, it is infinitely more 
elastic and effective in the constitution of its judicature than 
thp Courts of Common Law, and it affords a model of what 
the new judicial system will be, and, probably, wa| the 
model on which Lord Selbome, all his life accustomed to the 
Court of Chancery, though latterly well acquainted with the 
courts of law, framed his measure for the construction of 
the pew system. This characteristic feature of the court is 
indicated expressively^ though, probably, to most persons 
unobservedly, on the first day of Term, by all the judgesrof 
the court taking their seats pro forma with the Chancellor. 
Thus it was that on the first day of last Term — 

’.**,The Lord Chancellor, attended by Lord Justice Mellish, 
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Sir George Jeslel (the new Master of the Rolls), the Vice- 
Chancellors, Sir R. Malins and Sir J[ames Bacon, entered , 
the court at Westminster and took their seats.” 

And then the judges went off each to his own court, or 
rather division .of the High Court, the whole constituting 
one united Court, with separate powers of sitting, and different 
judges for first instance and appellate business ; advan- 
tages all lost in the Common Law system, where the poiffts 
are separate, and the judges of one court cannot act in 
another, except on matters of practice, or in the trial of causes, 
or voluntarily assisting the judges of another court under 
Lord Hatherley’s Judges Jurisdiction Act of zSyo ; and all the 
judges indiscriminately act as judges of first instance and of 
appeal ; one consequence of this is that the Court of Error 
in the Exchequer Chamber cannot sit at all until Term is 
over and the courts of law have risen, and then can only sit 
for a few days at a time, the judges'being soon wanted again 
for sittings at Nisi Prihs, or in Banco alter Term, or at the 
assizes, or the Central Criminal Court, and thus both first 
instance business and appellate business are delayed, 
whereas, in Chancery, there being separate sets of judges 
for each kind of business, both kinds of business go on un- 
interruptedly without check or interruptioh. Thus, in the 
hearing of Chancery appeals, there is no delay, and a cause 
is heard and decided on appeal within a few months. Hence 
at the opening of last Term there were only six appeals and 
twelve appeal motions before the Lord Chancellor and Lords 
Justices, all of wjjich were heard and disposed of with- 
out delay. There were nearly 600 causes to be heard, 
exclusive of..demurrers and other matters. The causes 
standing for hearing were as follows : — Rolls* Court, 160 : 
Vice-Chancellor Malins, 155 ; before Vice-Chancellor Bacon, 
Z20 ; and in the book of the late Vice-Chancellor Wickens, 
154, At Common Law the arrears were n( 9 t considerable, 
but the new trial list was increased by applications arising 
from the Summer Circuits. Thq Divorce Cofirt opened with 
a list of 185 causes, against 167 at the commencement of the 

5— a 
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previons Term. As regards the Courts of Co&mon Law, the 
comparative amount of business is to be measured oC course, 
not only by the number of cases in Banfo, but the number of 
actions entered for trial in each of the three courts, 
which is always considerable for the sittings on and* after 
Term, say, on an average, at least- 150, making, altogether, 
45P or 500 cases, certainly not above 600. These are only 
the cakes for trial, which is not, like a hearing in Equity, 
final, but usually is not so, and generally gives rise to sub- 
sequent hearing in Banco. 

The Law Times thus stated the amount of business in 
Banco : — 

^The present state of .business in the Common Law 
Courts is as follows : In the Queen’s Bench there are fifty- 
one cases for argument in the new trial paper, the first case 
having been moved just a year ago, and being part heard. 
In the special paper in tl}e same court one case stands for 
judgment and thirty-two for argument. In the enlarged rule 
paper there is one case for argument. In the Crown paper 
mere are forty-six cases for argument. In the Court of 
Common Pleas new trial paper there are twenty-five cases, 
arid twenty-one cases in the special paper. In the Court of 
Exchequer there are seven cases in the new trial papers and 
fifteen cases in the special paper. The Court of Exchequer 
Chamber will sit after Term. There are five appeals from 
the Queen’s Bench ; from the Common Pleas seven for 
argument and one for judgment ; and from the Court of. 
Exchequer, two for argument and two for judgment. The 
Court of Criminal Appeal will sit on Saturday’s Term.” 

So much for a general comparative view of the amount of 
business in the Court of Chancery and Common Law with 
their relative judicial strength. It is to Se observed that the 
courts of law are strong enough with six judges in each, to 
haveafiill court in Banco, constituted of three or four judges, 
with a judge constantly' sitting at Chambers, and. another 
constantly sitting at Nisi Prius, whereas the four judges 
of first instance ih Chancery can each only sit in court to 
hear causes or demurrers, and must postpone the Chamber 
business»until*the end oi the judicial day, when worn and 
wparied by Court work. It may be conceived, with such an 
immense amount of judicial business to be disposed of, with 
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what consternation the Equity part of the profession must 
have heard of an intention not to fill up the vacant Vice- 
Chancellorship, with« list of nearly 160 causes to be heard 
in that Court. Lord Selbome, with a laudable anxiety to 
do his best to supply a deficiency, issued the following 
notice : — 

In consequence of the lamented death of Vice>Chance]]pr, 
Sir John Wickens, and to make provision for the hearing of 
some urgent applications in the causes and matters which, 
at the time of his death, were attached to his Court, the 
Lord Chancellor has directed that until the successor to the 
late Vice-Chancellor shall be appointed, applications in any 
causes or matters so attached may be made to his Lordship 
personally." 

But, at the same time, the Lord Chancellor announced 
that he should sit in the Court of Appeal every day through- 
out Term, and that “ he would, except on Saturdays, during 
Term, usually sit in full Court with the Lord Justices of the 
Court of Appeal." Even a Lord Chancellor cannot be 
ubiquitous, and of course every day he sat for a Vice- 
Chancellor, he was absent from his Court of Appeal. How- 
ever, happily after a few days. Lord Selbome announced 
that a new Vice-Chancellor would be appointed, and the 
consternation excited in the Courts of Equity was allayed. 
Half the Term, however, elapsed before the new Vice- 
Chancellor took his seat, and in the meantime Lord 
Selbome was indefatigable, now sitting as a judge of first 
instance, now a judge of appeal, and certainly no Chancellor 
worked harder or {pore conscientiously. He sat every day 
somewhere, and as far as he could he applied himself to the 
duties of the Court of appeal, where he and Lords Justices 
James and Mellish constituted a splendid appellate tribunal. 
It was only when he was -engaged in sitting for the Vice- 
Chancellor that the Lords Justices sat without him ill the 
Court of Appeal. It has always been his ojflnion, in accord- 
ance with the intention of the Act constituting the Court of 
Appeal in Chancery, that the Court should be held as often 
as possible as a full Court, composed of the Chancellor and 
both the Lord Justices; and no doubt that will be the 
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> PcdihaQT'iiuinber of a Court of Appe^ under the new systein. 

Cbu rt' of Appeal in Chanceiy, during .the last Term, 
.waE/?as Lord 6elbome had contended, usually constituted of 
'tumself, the Lord Ch^cellor, and both the t^ro Lords 
Justices, though oifce he sat with one of them, and. the two 
Lord Justices also sat by themselves. The cases brought 
be&re the full Court of Appeal were chiefly company c^ses, 
and it is most, remarkable how large a proportion of Equity 
business belongs to that class of cajjes, especially contribu> 
tory cases. The first case' heard before the full court consti- 
tuted by the hord Chancellor and the two Lord Justices, was 
thcf . case of the Bank of Hindustan, raised, as the Lord 
Chancellor observed, a question as to the power of compiCnies 
to bind their shareholders, the importance of which majr 
possibly extend much beyond the particular case and the 
particular company. The base had been in litigation at law 
nnd equity for a sene') of years, ever since 1866, and it 
afforded an illustration of the practical ojperation of our 
judicial system, \rith its separation of court's,, and differences 
of jurisdiction, and consequent tendency to confusion and 
error. The case had arisen out of an arrangement between 
two companies as 'long ago as 1864, which gave rise to a suit 
in Equity. The late Vice-Chancellor Giffard gave a decision 
which was not followed by evidence, and was misunderstood 
by the courts of law, when further litigation ensued, and 
a court of law held the parties sued for calls not legally 
shareholders, and so not so liable to ^he calls {Bank of 
' Hindustan v. Alison , .6 L. R. C..V. p. 54.) The decision in 
• February, 1871, was affirmed in the Exchequer Chamber, 
ibid 222, and'theceupon one of the parties applied to. the late 
Vice-Chancellor 'Wickens to order the money he had already 
paid to be returned^ to hiiii, and two other 8hareholde^.mRde 
, similar applications. The late Vice-Chanwlior 'Wic^ns, in 
June last, made the order in the larter.two cases, and Lord 
Justice James,* sitting for him, made .a similar prdef' in the 
tfther case, that of A lison. The comply appealed, .^d the 
appeal was now argued. The court., without hearmg counsel 
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on tlie part of Alison^ 'decided in his favour, on the ground 
that t^e qbnipany having sued at law were bound by 4he 
decisfbn, but in Jthe other two cases they decided in . favour 
of the bbinpany, holding them liable,, as contributaries, and 
reversing the * order of the Vice-Chancellor. ‘The Lord 
Chancellor, in an elaborate Judgment, declared that the 
court did not deem themselves bound by the decmon of the- 
.Court of Error-, aa it proceeded on an incorrect statement of 
the effect of the decision of Vice-Chancellor Giffard, and that 
the Court considered the new shares were legally created 
(case of the Hindustan Bank). Two other' appeals in 
contributory cases were heard and decided by the Lord 
Chancellor and the two Lords Justices*. In one case? that of 
the Metropolitan Carriage. Company ^ the Court held, reveiising 
an order of the late Vice-Chancellor, that an assent by a 
person, at the instance of one of the promoters to act 
as a director, on a promise by the promoter to give him 
the necessary qualification, did not make it rq^uisite 
that any contract should be entered into with the company, 
as he might obtain shares in some manner, not • -of . 
necessity as their original, holder : that, it could not 
be' inferred from the mere fact that he assented to 
his appointment as director, Ithat he had entered .into a 
contract with the company to take the amount of shares 
necessary for his qualification : and that the evidence went to 
show that he intended to qualify himself by the shares "which 
were actually registered to his nam^ and allotted to him as 
nominee {BrMWs Case)^ The Master of the Rolls had a few 
days ago held otherwise in the case of one of the original * 
promoters, who were bound by the Act to have as a qualifl-. 
cation a certain humber of shares held in his own right (the 
Wiltshire Railway Company: Seymour's Case). In another 
similar case; the full CoLurt of Appeal held that money due 
from the company might be set off against the sum. due bn 
the shares the directors was bound to take, that being thef 
obvious Intention of the parties (f he Matlock and Bath 
HydfbpdMc Company : Maynard's Case). . ? 
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« * Tilf JJftd Chancellor sat».with Lord Justice jfelUsh, as 
C<^IIXt,o( Appeal in Bankruptcy, and set aside two. orders 
tDA4$i Registrars sitting as Chief Judg^ a {nactice more 
ilihap onpe animadverted upon by the Judges of ^peal. In 
one of these cases the debtor, after a deed of inspectorship, 
which provided that his estate should be administered as in 
bankru|>t^, received a large sum of mon^ coming to him 
under an agreement to which he was not a party, and which. 
>^ve8ted in him ” (the court said) “ no right either at law or 
equity.” The registrar held the creditor entitled to the 
money, either as an interest vested in him at the time of 
the deed, or as a future interest ; but the Court held that on 
neither %round were the creditors entitled, the deed being 
in the ordinary f^pi, merely vesting his estate and effects, 
i.g., as they thought, his existing estate and effects, (Ex parte 
Per^y). In the other case a banker had remitted a bill by 
post, and after it was posted, and before it was sent out, 
finding that the consideration failed, he applied to the 'post 
office to obtain it back, and would have obtained it but for a 
mistake by a clerk, in consequence of which it reached the 
remittee, who fiuled next day. The registrar refused to 
ordw his assignees to return the bill ; the Court held that 
it ought to be returned for, said the Lord Chancellor, there 
was a power, and an intention to reclaim the letter, and 
everything that could be done was done to reclaim it. And 
Lord Jdstice Mellish concurred. “ The property in the bill 
was not changed merely by writing an endorsement on it and 
by an inchoate act of delivery ; until actual ddivery it could 
be recalled.” (Ex parte- Cote)^ Many cases at law support 
this view. See Marston v. HaU^ 8 M. and W. 

A remarkable case arose under the Church Discipline 
Act, which came before the Court of Chancery, on an 
application for a prohibij-ion against the Bishop, illustrating 
mere than one part of our judicial system. The Bishop had 
' issued a commission, at the instance of a la 3 rman, though a 
caveat had bebn filed in the Consistory Court and without 
bjeariiig thejopponent, who opposed on the ground of some 
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objection to the fitness of the promoter. Term was over, 
and the Courts of l^w were not sitting, so the application 
for a writ of prohibition was made to the Court of Chancery, 
which is always open, and whose sittings are not suspended 
by the antiquated absurdities of Terms. The application 
was made to one of the Vice-Chancellors (Bacon), who dis- 
missed it as entirely untenable. The next day an aypeal 
motion was heard before the Lord Chancellor and Lord 
Justice Mellish, a striking illustration of the speed with 
which appeals can be heard in Chancery owing to the con- 
stitution of its judicature in two distinct orders, original and 
^appellate, and the continuing of its sittings. The Court 
without hesitation adopted the view of the Vice-Chancellor 
that the Bishop was not bound to hear the opposition, add 
they dismissed the petition of appeal. {Bx parte Uu Rev. John 
Edwards, Vicar of Prestbury, ^Gloucestershire.) Accordingly 
the Commission sat, and found that there were sufiBicient 
grounds for a proceeding, for some alleged ecclesias^cal 
irregularity in violation of the rubrics. There can be no 
doubt that there will be a great many more of these proceed'- 
itags promoted by laymen disposed to quarrel with their 
incumbents, and th^t there will be a vast deal of ecclesub- 
tical litigation of this kind. 

< Before the Lords Justices of Appeal, a case occurred in 
which there was an excellent illustration of the application 
of the power «f viva voce cross-examination. The question 
wad as to the right of a partner to keep property claimed by 
bankers under ^ mortgage by the partner for his separate 
debt. Their vmtten answer declared that they had know- 
ledge that the property was partnership property, a fact on 
which, the questim of priority depended. The Vice-Chan- 
cellor had held that they were not affected with knowledge, 
and that, therefore, they were entitled to priority. The Lords 
Justices had them orally examined before the court, and they 
then admitted that they knew at the .time of the mortgage that 
the premises were in the occupation oi the partnership and that 
the business was carried on there. And the Lords Justices 
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'VMft<fiij^opiniofi that this evidence displaced ^e grounds of 
Vice>Chancellor’s decision, because the bankers had 
4i0^ee of a fact which ^ould have put them on inquiry, and 
that they were, therefore, entitled to priority, so they reversed 
decision (Cavanderv. BuUeet). A case occurred which 
will be a “ leading case on the legal effe'ct of lunacy and in 
Whiq|i Lord Justice James delivered a masterly judgment 
containing a copious and interesting exposition of the law on 
the subject. A bill had been filed in the name of a person of 
unsound mind, not so found by inquisition, by a person pro* 
fessing to be his next friend, but really appointed by the 
solicitor who filed the bill, and which was filed really on 
behafir a person accountable to the estate, and against 
^lom the bill was filed, in order to have the accounts taken, 
and so obtain his discharge. After a decree thus obtained, 
there was a petition in lunacj^ and when the committee was 
appointed, he discovered the proceedings in the suit, and 
a petition was presented by him to have them set aside, and 
though the Vice-Chancellor made only a modified order, the 
Lord Justices held the whole proceedings, beyond the mere 
appointment of a receiver, irregular and improper, and set 
Hiem aside {BeaU v. Smith), 

, Many important points of procedure have been illus- 
trated and mooted before the* Chancery judges, in the 
course of the recent sittings. The Lords Justices, as 
already mentioned, tested the benefits of oral examination 
in open court on a question of disputed fact. Vice- 
Chancellor Bacon declined to send to a*juiy a claim of 
damages for breach of contract, saying that the ordinary 
practice of the courf was sufficient, and that there was no 
reason or necessity for invoking the aid of a juiy nor any 
need of stopping the usual business of the court by hearing 
evidence vivA voa^ (ru Lafitte and Co., December 6). Vice- 
Chancelfor Malins took a similar course in a case in which, 
though there was, a question of fact, it did not appear to 
require trial*by jury. The Master of the Rolls described a 
lisgt ck^ of cases in equity, when he said that in the case 



MlcifXSLlIAS TERM AND SITTINGS. 75 

before him there was ao controversy as to the facts of the 
case, and the mass of evidence which had been filed onlioth 
sides went only to the opinions of the witnesses and their 
inferences from the facts (A ttom^-General v. Terry, December 
ix). In another case, however, in which the question was as 
to nuisance arising from a steam engine, witnesses were 
examined vivi voce. His Honour took notes of thcMevidence 
so far as he thought it material, and said he should be pre- 
pared to send his notes, if necessary, to a court of appeal 
{Beasley v. Bnerly, December i6). Thus, the Equity judges 
in fitting cases have no difficulty in hearing a case on vtvA 
voce evidence, as the judge in the Court of Probate and 
Divorce does, without the delay and incumbrance of a juiy ; 
while, at the same time they perfectly well know thaf* there 
are cases which require a trial by jury, though they also know 
that in equity these are comparatively rare. < 

Sir George Jessel, the new Master of the Rolls, took his 
seat the first day of Term. Many company cases caille before 
him, chiefly contributory cases, or applications to wind up. 
In one of these, three Shareholders’ petitions had been’ pre- 
sented for winding up the Company, which was already in 
voluntary liquidation, and His Honour, in deference fo the 
wishes of the majonty, made an order for winding up under 
supervision. (The Australian Agency Corporation.) In 
another case. His Honour, on the authority of a similar case 
before the Lord-Chancellor (in the New Zealand Company, 
ax. Weekly R^orter, 782 made an order to take the names 
of applicants out of the register, on the ground that the 
shares were not duly issued, in consequence of an omission 
to file contract with the Registrar. {Harwoods Machine 
Company Works.) , In the case of a Company’s above act, 
required that the original Directors shquld each possess in his 
own right in certain number of 'shares as a qualification, 
his Honour held that they were not satisfied by merely 
nominally taking paid up shares issued gra^uitou8ly,,but that 
they each must take so many unpaid shares, and that they 
..were liable to calls thereon as Shareholders. (The 
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WiltsMft Railway Company^ SeymmY*s case.) In a case 
where he was asked to restrain a railway company from 
entering in possession of land they had taken under notice to 
treat, which had not been carried but' and which it was in- 
sisted, had dropped, as their compulsory powers had expired, 
and the capital had not really been subscribed, though there 
was thec':ertificate of it required by statute ; — 

“ The Master^ of the Rolls said it was settled that the 
Court had jurisdiction to restrain a company from misusing 
Parliamentary powers, but ought not to exercise its juris- 
diction except in a very clear case, as there was a remedy at 
law by action of trespass or ejectment. The question, there- 
fore, was whether it was very clearly shown that the company 
had exceeded their powers, and in this case, as the time had 
been«2^xtended under a new Act, he thought it was not shown, 
and as to the capital, the certificate, apart from fraud, was 
conclusive." (The Iron Company v. the Neath Railway 
Company.) ^ 

There was a case of the breach of an agreement to sell 
all the* coal of a particular seam, in a coal mine in 
which, as the agreement was of such a nature that a decree 
for ^eciiic performance could not be made, the bill prayed 
for an injunction to restrap the defendants from suppl3dng 
other persons with the coals. The defendants demurred to 
the bill, and the Master of the Rolls held that it could not 
be sustained, as it was a mere breach of contract, which 
could be compensated in damages, to be assessed by a jury, 
and he denied emphatically that for his part, he bad never 
been able to understand why the court refused in certain cases 
to decree specific performance because an a^eement was 
difficult to enforce, yet attempted to arrive at the same result, 
only in a roundabout manner, by granting an injunction. 
(Fothergill v. Rowlad.) 

There were several cases illustrative of the equitable doc- 
trine of trusts. One w^as as to the doctrine of what are called 
** resulting trusts," that is, trusts failing, or voluntary, and re- 
voked, and resulting iq an implied trust for the real owner. 
The plaintiff had transferred stock into the names of himself 
and his mistress, apd now filed a bill to compel her to join in 
a re-transfer, which she was decreed to do. 



MICHAELMAS TERM AND* SITTINGS. 77 

The Master of the Rolls said he was olftiged to give the 
plaintiff a decree. Probably, he had meant to make some 
provision for the defendant ; but the law said, whatever 
common sense might say, that when a man transfers stock 
into the joint names of himself and his mistress, there was 
by implication a resulting trust in favour of himself. The 
evidence did not rebut this implication, and there must con- 
sequently be a decree for the plaintiff.” 

In another case a man filed a bill to recover a sum of 
money which his deceased wife had deposited with the 
defendant, who at first denied it, and then said it was in 
gratitude or remuneration for kindness shown to her when 
she lodged in his house, but 

** The Master of the Rolls said he could not, under all the 
circumstances, come to any other conclusion than that the 
defendant had constituted himself an express trustee of the 
sum in question. But even if he were a mere baildb, the 
refusal to account would give the court jurisdiction. The 
defendant’s story that the lady gave the money to him as a 
present was uncorroborated and improbable. But wlfether 
the story were likely or not, the court would never allow a 
man, whether bailee or trustee, to discharge himself of an 
obligation by his unsupported oath after the death of the 
bailor or cestui qtie trust. There must be a decree fo^ pay- 
'ment with interest .” — Fortune v. Thompsoft. 

It is curious that twenty years ago there was an action at 
law by a husband under similar circumstances, and there 
also, he recovered, on the strictly legal ground that the money 
was legally his, and availment in law to his use . — Bird v. 
Pegrum 13 C. B. rep. 639. The cases cited there were both 
legal and equitable. The law and the equity are identical, 
and these cfses appear to belong to that large class in -which 
the legal and equitable jurisdiction are concurrent, and the 
equitable remedy was only resorted to on account of the 
advantage of a discovery — an advantage now equally attain- 
able at law by interrogatory. 

The Master of -the Rolls decided an instructive case as to 
constructive notice of prior incumbrteces and its consequent 
priority. A debtor had made an equitable mortgage to ^is 
bankers — that is a deposit of deeds-»-with.an undertaking to 
execute a legal mortgage when (Sailed upon to do sp. After- 
wards he executed a legal settlement, and trustee, and 
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cestui que trustThad no actual notice of the deposit; but the 
attorney having asked after the deeds, was told they were 
deposited at the bank for safe custody, and made no further 
enquiry. The Master of the Rolls said it was a clear case of 
constructive notice. It was the duty of the solicitor to inquire 
at the bank respecting the deeds in their custody. Had he 
inquired, he would have learnt that the deeds were deposited 
there b3frway of equitable mortgage. There must, therefore, 
be a decree for the plaintiff. He had preferred deciding the 
case on the ground of constructive notice, but, if it had been 
necessary, he should have been disposed to hold that a man 
who enters into a contract to execute a legal mortgage when 
required,^cannot squeeze out the other party by entering into 
another contract with a subsequent purchaser for value. — 
Maxjteld v. Buxton. 

{To be continued.) 


V.— THE CASE OF THE VIRGINIUS. 

rilHE case of the Virginius was of equal interest in England 
and America. The crew comprised English as well as 
American subjects, and English subjects were among those 
who were summarily executed. One would have thought 
the summary execution of men who were going to assist the 
insurgents would have raised a stronger feeling in this 
.country than in any others, since we have always prided 
ourselves for our sympathy with those who are struggling 
for independence, and sympathizers have so often left our 
shores. Yet it is impossible not to have seen that the tone 
of public opinion was far more clear and prompt, and the 
tone of public feeling far stronger in America than in this 
country. Partly, this wsg, no doubt, owing to the superior 
knowledge of Americans in matters of international law. 
I'hirty years ago Sii: John Taylor Coleridge, in writing 
to Stoiy, remarked that *^the position of the Consti- 
tution of the United States forced the study of inter- 
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national law Aipan the Americans, and gave them a great 
advantage in that respect over lawyers in this country. The 
fact "appears to be undoubted, and it was illustrated in the 
vague and erroneous ideas which were found to exist in 
this country as to piracy. There is a popular impression 
that those who ^aid the insurgents of other nations are 
pirates, and that being pirates they may be seized and 
summarily executed whenever they can be found, fl'his 
impression is the result, partly of a reaction from former 
errors of an opposite character, and partly of the loose 
language of historical or political writers, of popular dis- 
cussions, and parliamentary debates. At one time those 
who aided foreign insurgents were considered as heroe^ who 
assisted patriots, but in pur own times there has been a dis- 
position to denounce them as pirates. Such volunteers are 
not necessarily heroes, but neither are they necessarily ad- 
venturers, pirates, or buccaneers. -It depends upon circumr 
stances whether they approach more nearly to the one kind 
of character or the other. However pure their motives tnay 
be it does not follow that their conduct is laudable or even 
lawful ; but there are many degrees of culpability, and thb^ 
character of there acts turns solely on the motives and object. 
If the object is political, then, though the act is unlawful, 
yet it is not piratical. But if the object is piratical, then, 
and not otherwise, the act is piracy. But piracy is robbery. 
It is robbery on the high seas, and the object of robbery is 
personal gain and plunder. Therefore, it is only those who 
make political ^mpathies the* cloak and cover for personal^ 
plunder, who are guilty of piracy, or can be treated as 
pirates. And even as to these, they are as much entitled to 
trial as other robbers, and men can no more be summarily 
executed 'on the "charge of piracy, than robbery, neither 
can criminals be ckptured by one nation in the territory 
of another, nor in the ships of Another nation, or bn 
the high sdas. This has long been a settled principle of 
international law. In general, as Vattel lays down, the 
criminal justice of each nation ought in 'general to beacon- 
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fined to the punishment of crimes committed^ within their 
own territories, except as to those who, by the character and 
frequency Of their crimes, violate all public security, and 
declare themselves the enemies of the human race. Thus 
priates or incendiaries by profession may be exterminated 
whereever they are seized, for they attack and injure all 
nations, and thus they are brought to justice by the first 
nation into whose hands they fall, it, being, however, he is 
careful to add, proper to convict the guilty, and to try them 
according to form of law. (Book i. c. 19, s. 23Z). Hence it 
appears plainly that it is only pirates by profession, those 
who practice depredation on all nations generally, who can 
be se^ed on the seas by the subjects of any nation, and that 
when they are seized they must still be brought to a regular 
trial, in order that their guilt may be legally established. 
Not a word can be found in Vattell or any other authority 
ef international law in fa'vpur of the notion that even 
insurgents are pirates, and that pirates when taken in actual 
conflict can be summarily executed. 

That there should have been any notion, in this country 
ihat the voluntary assistants of insurgents were pirates, 
shows how great, in spite of Blackstone’s Commentaries, is 
the ignorance which exists, even among educated men, in this 
country, on legal subjects. The great commentator, writing 
a century ago, observed : — 

Offences against the law of nations can rarely be the 
object of the criminal law of any particular State, for they 
are principally incident to whole states or nation^ in which 
case recourse can only be had to war. But where the indi- 
, viduals of any State violate the general law, it is the duty 
of the Government under which they live, to punish them 
with becoming severity, that peace may be maintained. It is 
therefore incumbent upon the nation injured, first to demand 
satisfaction and justice to be done on the offender by the 
State to which he belongs, and if that be refused or neglected, 
then the Sovereign av6ws himself an accomplice or abettor 
of his subjects, crimes, and draws upon his community the 
calamities of war.” — Blackstone’s Commentaries, vol.JV., 
p. 18. ‘ - 

T]ie. only offence against the law of nations which Black- 
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one mentions as punishable, criminally, by the Courts of all 
..'ilions, is that of piracy, which he thus defines : — 

“ The crin^of piracy or depredation upon the high seas, 
> an offence against the universal law of society ; a pirate 
:.cing, according to Sir Edward Coke, hostis humani generis, 
•'herefore, every community has a right, by the right /of 
iclf-defence, to inflict punishment upon him, what everyone 
•^^ould in a state of nature have been otherwise entitled to do.” 

That is, in self-defence ; if attacked upon the high seas, of 
lourse the subjects of nations may slay the pirates, or they 
uuy arrest and try them by regular course of law, and by 
jar common law aliens could be tried for piracy, but then the 
;ould only be regularly tried for piracy as for robbing ; unless 
dam in self-defence they must have been so tried. 

The offence of piracy by common law, consists in those 
v.cls of robbing and depredation upon the high seas, ‘which 
j" committed on land would have amounted to piracy there. 
And of course would equally require a regular trial.” 

The municipal law of any State might create a diff^ent 
ijccies of piracy, but only for the subjects of that State, 
i'hus Blackstone mentions severaTof such statutes, all ®f 
'^Ijich apply to subjects. And thus by a statute of George 
:I, c. i8, and George II, c. 32.^ any natural -born subject, 
or denizen who in time of war shall commit hostilities 
at sea against , any of his fellow-subjects, or vshall assist an 
Liicmy on that element, is liable to be tried and convicted as 
a jnrate. But then this would only apply in time of war, and 
.ordy in time of war would any cruisers be entitled by the 
lav/ of nations ^o search foreign vessels for our subjects, 
in order to seize. Ihem, either as offenders under this 
statute, or as deserters ; that is, they could only be taken on 
board the vessels of other countries when the vessels them- 
selves might be" captured —that is, in time of war. In the 
reign of George II, also, statutes wer^ passed making it penal 
for subjects to enter into any foreign service, which no doubt 
Avas aimed at the service of the Pretender; but this again 
was open to the same observation ; it applied only to subjects, 
i: created no offence against the law of nations, and it dould 
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not^i^uthorize seizure of our subjects on board foreign vessels, 
ev^ept in time of war. 

The principles of international law on the subject of the 
right of search in time of war was thus laid down, at the 
beginning of the century by Lord Stowell ; — 

right of visiting and searching merchant ships 
high seas, whatever be the cargoes or destination, 
is tho: right of the lawfully commissioned cruisers of a belli- 

for the violent contravention 
of this right IS confiscation of the property, and that articles 
tending, probably, to aid one of the belligerents, as arms, 
ammunition, &c., are contraband of war, and are liable to 
wizure by the vessels of the other party.*’— 4 Robinson’s ' 
Rep., 1350, i. ch. 10. 

That is, that the only right, even in time of war, is a 
ri§ht of search and seizure of contraband of war, which, of 
course,* includes the right of making prisoners of enemies, 
but if they are enemies and npt subjects, only as prisoners 
of war ; for it is a belligerent right, subject to the laws of 
wane The notion that persons who aid the insurgents of 
other countries, not with the object of depredation, but 
frt)m a desire to assist them, are pirates, is one of 
the most monstrous that was ever conceived ; and as, 
oif the one hand, it outrages common sense and humanity, 
so it is utterly opposed to the history of the subject. By 
municipal law it had been •made felony by several statutes 
(4 Geo. 2, and 29 Geo. 2) to seduce subjects of this country 
to enlist in the service of foreign powers, enactments which 
probably were originally aimed at the service of the Pre- 
tender, and which were so opposed to the iu^as and feelings 
of modern times, that when, in the early part of the century, 
the enlistment of forces to assist the insurgents in the 
Spanish colonies was carried to a great extent in this 
country, it was doubted whether the old statutes were 
sufficient to enable .the ‘Government to suppress the practice, 
and in 1819 a ^^ew Foreign Enlistment Act was proposed, 
chiefly in consequence of our express engagements with 
Spain by treaty not to allow succour to be supplied to the 
insurgents. 
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'Now if the practice were piracy, there would be no necessity 
cither for statutes, on one hand or treaties on the other, fo» 
piracy maybe punished as such by the courts of any country, 
and on the subjects of any country, as it is an offence against 
all nations. But as there is not, in suc& cases, any danger of 
•depredation at all, still less of general depredation, it was 
felt to be impossible to treat the offence as piracy, and there- 
fore it was provided for, in municipal law, by statutes, m Aing 
it a misdemeanour and in international law, by the right of 
capture and forfeiture, as well as by the right of self-defence, 
in every State accompanied, by the exercise of martial law, 
in its own territory. Hence, in 1818, the American Enlist- 
ment Act, and next year, the English Enlistment Acf. In 
the debates on the latter Act in our Parliament, it was not 
pretended that it was based on any general principles which 
rendered such acts criminal, and it was, on the contrary^ 
declared without contradiction,* that for four centuries there 
had been no period in which British subjects were not engaged 
in giving succour as individuals to other States, and no 
instance could be shown in which Government interfered. • 
So strong, too, was the national feeling in favour of as- 
sistance to insurgents engaged in struggles for political 
independence, that the act became a dead letter. The em- 
barkation of troops and stores coq^inued for their assistance^ 
went on without intermission until the struggle was ended, 
by the separation of the Spanish Colonies in America, and 
their acquisition of independence. Mr. Alison may be 
morally right, and no doubt is so, in arguing that this conduct 
was criminal, and a violation of the law of nations ; but this 
may be conceded without any approach to an admission of 
the monstrous notion that it necessarily, and per se amounted 
to piracy. No doubt, in particular cases it might be so, when 
political struggles and civil war were taken advantage 

of and made the pretext for private depredations ; but that 
would be in any particular case, a matter of proof, and would 
entirely alter the nature and character of the acts in quekion. 
And it is remarkable that when in the course of the deb&tes 
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on the subject in 1819 of piracy, arguments Vere pressed 
most strongly against such intervention; it was obviously 
only applicable to it when patriotism was made the pretext 
for private* depredation. 

Such a species of hostility is war in its worst form, 
for it is war without its direction or its object. It is not 
national hostility directed to public purposes, but private 
piratg/ aiming at nothing but individual plunder.” 

Of course, when the only object is individual plunder, 
it is private piracy, but this very language implies that it is 
otherwise when the object is not individual plunder, but 
political sympathy. And when it was added r 

“ Can we permit armaments tc be fitted out in this country 
to attack the peaceable colonies of another, or to aid its in- 
surgents from severing themselves from its dominions ? ” 

The negative answer, and the most emphatic condemnation 
ojf the practice, stops far short of an implication that it is to 
be confounded with the crime^^of piracy. 

T]iat it is only international piracy or belligerency, 
which (apart from treaty) can justify the search and 
Qlipture of a vessel bearing the flag of another nationality, 
was illustrated in the strongest way by the cases as to 
the slave trgde. This atrocious traffic had been abolished 
and branded with infamj, by the most civilized nations 
o*f the world ; and yet, |s there was a doubt whether 
it could be deemed piracy by international law, there was 
a doubt whether the vessels of one nation could stop, 
-search, and capture the vessels of another engaged in the 
traffic. In 1822, Chief Justice Story, in th^case of a: vessel 
caijying the French, flag and papers, and captured by an 
American cruiser, as a slaver, delivered a charge in which he 
vindicated the capture on the grounds that the slave trade 
was piracy (Caseof La Jeune Eugene, 2 Mason’s Reports, 90) 
but his view, though jenforccd by unanswerable arguments, 
and confirmed by a* decision of Sir W. Grant, (the Amadie, i, 
Dodson’s Reports, 84) was not adapted by the Supreme 
Court, — (Thfe Antelope, 10 Wheaton’s Reports, 211) now by 
the • Courts of this country, — (The Louis, 2 Dodson’s 
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Reports, 2i<J) — (Madr^o v. Willis, 3 B. and Aid, 354.) 
And Stowell dififered from Story in this point. 

. But the important point to be observed is that alb- con- 
curred in desiring that the slave trade should be declared 
piracy, for the reason that then, and not until then, would 
the vessel of any nation have a right to stop, search, and 
capture the vessels of another for being concerned in the 
.traffic. Thus\Sto^ wrote to Lord Stowell : — 

“ Nothing effectual can be done except by the general 
co-operation of all nations declaring it piracy punishable by 
all ; and so giving a limited right of search to all lawful 
cruisers to examine and capture all vessels found in places 
or latitudes where the trade is carried on. (Story’s Life, 
vol. i., 357.)” 

That is, as the whole letter plainly implies, piracy alo^e 
could,Jn a state of peace, justify the exercise of such a right, 
knd piracy in this sense fneans piracy by international 
law, and that any new spedies of piracy could only l7e 
created by the general consent of nations. Hence it ^ was 
that Lord Brougham, echoing the' words of Story, was 
always demanding that the slave^ trade should be declare;^ 
piracy. But the difficulty was that this could only be done 
by the general consent of all nations. 

In 1837, on the occasion of the rebellion in Canada, the 
question received a practical iljustration. The AmericaU 
sympathisers ” • mustered strongly on the frontiers, and 
had their head quarters on an island within the British 
territory. Of this island a body of armed Americans took 
possession, mad# it a d^pot of arms, and planted a gun on it, 
with which they cannonaded the British side, only 600 y^rds 
distant. They drew their supplies from the. American shore , 
by means of a small steamer called the Caroline, which plied 
between the island and the opposite shore. The British 
Commander resolved to destroy her, and sent a party across 
the river for the purpose. She was moorSd on the American 
side, and therefore the assailants had to go on American 
terntory ; a conflict ensued, in which some of the Americans 
were slain, the ship was captured, and- on all board tfiken 
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out, and then die was set on fire and burnt. *It was con- 
sidered by 1)8 that this act was was justified, because the 
vessel was engaged- in warfare against us ; but the Americans 
raised a g^reat outcry on account of the violation of their 
territory, which Was with difficulty allayed,, and ouly when ^it 
was understood that the men had not been injured or even 
captured, and that the vessel was actually engaged in the 
warfare which was going on. The President of the United. 
States issued a proclamation in which he was careful to point 
out that the spmpathisers would render themselves amen- 
able to capture and punishment under the laws of the United 
States. 

“ "y^hereas, in consequence of civil war in Canada, arms 
aod ammunition have been obtained by the insurgents in the 
United States ; and a force consisting in part, at least, oi 
citizens of the United States have been actually congre- 
gated at Mary Island, and ^re still in arms, the Presi- 
dent hereby warns such persons as shall compromise the 
neutj'ality of this Government by interfering unlawfully with 
the affairs of the British provinces, that they will render 
themselves liable to arrest and punishment under the law; oi 
the United States” (Message of President Van Bnren, January 
5, 1838. — ^Ann. Reg., 1838, p. 318. 

*That is, that Americans were only- liable to punishment 
by American law, unless they committed acts of hostility or 
warfare on British soil. Then, indeed, they would be liable 
to British force and British law, and accordingly, when some 
of them actually invaded the British territory, and were taken 
prisoners, they were not entitled to the privil^e of prisoners 
qf war, but were held liable to be tried and executed 
summarily by martial law. And in order to assert the right, 
and thus to excite terror among the assailants oi the British 
territcEy, one or two out of some hundreds were thus tried 
and executed (Alison's Continuation of History, vol. vi., p. 
94.) But that lyas <by the right of wax agpinst armed 
enemies on British territory, and enemies liable to the 
terrors of war, thpugh not entitled to its privileges. The 
exercise of this right was unquestioned. But it was quite 
different aa to the affair of the CaroUne^ 
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So deep sdkted was the feeling of resentment created in 
the minds of the American people by our conduct in th^ 
matter, that years afterwards it was very near causing them 
to break out into war. In 1843 one McLeod, a British 
subject, was seized in New York on a charge of having been 
implicated in the affair of the Caroline, and as having slain 
one of the men who fell in the conflict on that occasion. 
The magistrate was about to discharge him, on ‘ the gfound 
that the offence, if offence it was, had been committed on 
British territory, when the peoele prevented his liberation, 
and this led to the appointment of a Committee of Congress, 
which reported in a spirit so hostile that it amounted almost 
to a recommendation to a declaration of war. However, the 
prisoner was able to bring such overwhelming evidence of ^ 
alibi that on that ground he was acquitted. (Alison’s Con- 
tinuation, vol. vi., p. 316.) 

The question came under discussion with reference to the 
right of search claimed by our Government as a^nst 
American vessels. This, however, was quite a different right 
from that of searching neutral vessels during war, to ascer- 
tain whether they were conveying contraband of war, and 
was grounded not on any right to search the American 
vessels as neutrals, but only the right to examine whether or 
not they were British vessels, engaged in an illegal traffic. 
That as it was merely a claim to see whether vessels were 
American or British, and if they were American, even though 
they were engaged in the obnoxious traffic, it was admitted 
as clear that vie had no right even to detain, still less to 
capture. This, it is obvious, was a distinct admission of the 
principle that, in time of peace, there is no right to 
capture vessels of another nationality, and only an excep- 
tional right was claimed, to search, in order to discover 
what was the nationality. This was explained in the clearest 
manner in a dispatch of Lord Aberdeen 

** It has been the invariable practice of the British navy, 
and, as he believes, of all the navies in the world, to ascertain 
by search the real nationality of merchant vessels met 
with on the high seas. In certain latitudes, and tor a 
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Ptatticular object, the vessels referred to are fisited not a 
American, but rather as British vessels, engaged in an un 
lawful traffic, and carrying the flag of the United States i m 
a criminal purpose ; or as belonging to States which ha^ e I 
treaty ceded the right of search to Great Britain, and wlacf 
right it is attempted to defeat by fradulently bearing the fl*. 
of the Union ; or finally as piratical outlaws, professing n 
claim to flag or nationality whatever. Should the vessel prov t 
American, no British officer could interfere further.’* (Loii 
Abemeen to Mr. Stevenson, Sept. 14, 1841, Ann. Reg. 184.: 
PP- 3^0, 311.) 

And the doctrine was zealously asserted by the President 
of the United States in these emphatic terms : — 

To seize and detain a ship upon suspicion of piracy, witli 
probaidle cause and in good faith, affords no just ground 
complaint on the part of the nation whose flag she bear>.. i 
effeim of indemnity on the part of the owner. The univeiorj 
law sanctions, and the common good requires, the existencv 
of such a rule. The right, under such circumstances, 1* 
capture and detain and seareh a ship is a perfect right, anu 
involves no responsibility or liability. But with this sin;' ^ 
exception no nation has a right, in time of peace, to detan^ 
the ships of another upon the high seas on any pretext win* i 
ever, beyond the limits of the territoral jurisdiction. Ai ’ 
such, I am happy to find, is substantial^ the doctrine in 
Great Britain herself in her most recent official dccl n ' 
tion.” — President’s Message to Congress, Peb. 37th, 184 ^ 
ann. Reg., 1845, p. 318. 

* An examination of the great work of Wheaton, or anv 
other authority on international law, will lead .clearly 
these conclusions. There must be, to justify seizure on tin 
ground of piracy, proof of depredation on the high seas ; t 
justify it on the ground of right of war, a recognili. n 
of belligerency would have been necessary, and that would 
have entitled the crew to the treatment of prisoners of 
Piracy is the offence of depredations on the high seas, uiib- 
the authority from a sovereign state, and pirates are tin 
emmon enemies of ajl mankind. Whence it is that, 
ail nations have an equal interest in their capture aiut 
punishment, the vessels of any nation may capture them , 
but then only to bring them within the jurisdiction of regular 
trib&nals for trial for piracy. And this international right 
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is Strictly (oniined to piracy as an offence against the 
law of nations, and dannot be extended to offences which are 
made piracy by municipal legislation. So that it is only 
those who are acting in defiance of all law, and are com- 
jnftting general depredations who pan even be thus captured 
by the subjects of any nation for trial before their own 
tribunals. It is true that all persons, foreigners or sub- 
jects, who take a part in any civil war or armed rebellion, 
may be seized when actually engaged in it, tried by 
court martial, and executed. But that is quite a different 
' kind of right — ^the right of war, and it is on the seat of war, 
and as against those actually engaged in it,^on the territory 
of the State, executing them. It is quite otherwise *0! the 
seizure of persons on the high seas, in a vessel bearing the 
flag of a sovereign State. 

It is an undoubted principle that in time of peace, the fl^, 
of a ship is the sign of its ^nationality ; not merely primA 
facie^ but absolutely, for all foreign ships. The cniisgrs of 
the nation to which the flag belong, have exclusive juris- 
diction over it. The only exception is the case of piraoy, 
but piracy involves the intention of making depredation on 
the high seas, and against the vessels of all nations generally. 
Even when thpre is not that intention, it must be regularly 
proved in a Court of Law, on p. trial for piracy, and there is 
no right of summary execution, even when there is a right 
of capture. But there is no right of capture unless there is 
either piracy or war. 

Even at sea,^o nation whatever in peace or war, has a 
right to execute its municipal laws on board ships of another 
country. It is only during a war that a limited right exists^ 
of seizing soldiers of the enemy on board neutral vessels. 
But then as the seizure is made in right of war, the persons 
seized are entitled to the*^ privilegqp of prisoners of war. 
Here, however, there was no war, for there was no recog- 
nition of belligerency. The state of civil war at the utmost, 
only existed on the land, and the insurgents were not recog- 
nized as belligerents. Even if there was a right of capture. 
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it >€011^ only be- capture for the 'purpose of regular triaL 
Beit there was no right of capture, either on the ground of 
piracy or war, for there was neither piracy nor war. It was 
a, state of peace, and there was not in the captured crew any 
.ihientiqii of depredation on the high seas at all ; still less 
general depredation. There was only a surmise or suspicion 
of. intended complicity in rebellion, which is only an offence 
against municipal law. There was no such intention as 
constitutes the crime of piracy by international law, and 
certainly there was no state of war. So far from its being true, 
that Wheaton maintains the right of a belligerent to search 
or capture the vessels bearing a neutral flag, he expressly 
denies^t even if a belligerent, and declares that on the high 
sea, evexy merchant vessel is rightly considered as part of the 
territoiy to which it belongs, and that therefore^ even in time 
of war, a belligerent cannot even search it for deserters from 
its own military or naval service, and, of course, not fot 
rebeli^ or intended assistants of rebels. Hence it is, that 
the American Government attach so much importance to the 
register of the Virginius as conclusive, if bom fide. 

“Thejudicial power of every State,” says Wheaton, ‘‘extends 
to«the punishment of all offences against the municipal laws 
of the state Iff whomsoever committed, within the territory ; 
to the punishment of all such offences by whomsoever com- 
mitted, on board its public and private vessels on the high 
seas, and on board its public vessels in foreign ports ; to 
the. punishment of all such offences by its subjects, whereso- 
ever committed ; and lastly, to the punishmeht of piracy and 
other offences against the law of nations^ by whomsoever and 
.wheresoever committed.” But this is only the right of 
puqishment, on legal trial by regular tribunals, and the right 
of capture on board neutral vessels only exists- in time of 
war; and in case' of other vessels only exists in. cases of 
piracy. No extension of the crime of piracy by the municipal 
lany of a country cap extend its right of capture oii the high 
aqas. A goveromeat can declare this or that Act on the 
•high* seas, as, for instance, complicity in rebellion, to be 
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piracy, and may punish its own subjects for it in' its own 
Courts ; but this, i£. it goes beyond the definition of pirdfcy 
by the law of nations, will not even . give the tribunals of the 
state jurisdiction over foreigners, much l^ss a right to 
capture them on the high seas. And it has always been 
held, by the courts of the United States and of England, that 
piracy consists in a general iiltention of committing dejpreda* 
tions on the high seas on the ships and subjects of all nations . 

Even, however, if in such a case there was a right of capture, 
it would only be a right of capture for the purpose of regular 
trial, and as this clearly was not so, the capture was illegal ; 
even assutning that a right of capture existed, for that right 
which existed was not really exercised by the captoia ; and 
they captured, it is clear, for the purpose of murder. 9ut 
that they had no right to capture on the high seas 
merely on the ground of* an intention to join in 
rebellion is clear. For assuming that intention, what 
would it come to ? Merely to an intention to violate 
municipal law, what then ? That does not warrant capture 
on the high seas; and even if it does, still less does* it 
warrant summaiy execution, without trial and legal proof of 
the intention, and legal disproof of the neutrality of the 
vessel, and the honesty of the register. The men were 
executed, not as pirates, but as rebels, by court martial ; they 
were captured for one crime and executed for another — ^they 
were captured as pirates and executed as rebels. ' 

These principles will be found fully borne out by Lord 
Brougham’s esiay on the Right of Search," published in 
x86o, in which he upholds the right only in time of ww, 
unless where it is allowed by treaty. And the reason for 
confining it to time of war is obvious enough ; for war is, 
from its nature, a state of pressure and of danger to the 
countries engaged in war, . which* is .allowed neutral 
nations to justify or excuse an exercise of stronger powers 
than are allowed in time of peace. But ^ stnte of rebellion 
not recognized as a state of war, does not allow of the 
exercise M those powers against other nations. . . . ' ■/ 
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. In x86i^ during the civil war in America, a delJate arose in 
thfe: Bouse of Lords as to the effect of the recognition by the 
. United States of belligerency, and especially with reference 
to piracy. The debate, however, had reference to the 
depredations of Xht Alabamu on the commerce of the United 
Spates at sea. And any expression of the Peers as to piracy 
ihust J>e understood as referring to piracy at sea. It was 
undoubtedly said by one peer that supposing there had been 
no recognition of belligerency, the depredations of such ves- 
^ sels as the Alabama would amount to piracy ; but this must 
have surely meant piracy, by municipal law,, and piracy by 
the laws of the United States — not piracy by international 
law — ^t^e essence of which is the intention to commit general 
depredations on the commerce of all nations ; whereas, it is 
known 'that the A labama preyed only on American commerce. 
Tq suppose that the peers were not aware of this distinction 
would be tp. impute the grossest ignorance ; and any expres- 
sion «vMch ni%t appear to ignore the distinction must 
be ascrmd to 4he looseness of expression incident to * 
a.«debate or discussion which has reference to a specific 
subject, and in which much is always supposed to.be under- 
stood with refererence to that subject’. To the same cause ' 
must likewise be ascribed Lord Brougham’s allusion to the 
execution, as pirates, of foreigners taken in arms on 
lamd, actually participating in the domestic disturbances of ' 
another colintry ; for that is not piracy (unless the real object 
is private plunder), and though, by municipal law, it may be 
treated as such, municipal law can only be enforced on the . 
territory subject to it; and not as against the subjects of 
other countries on the high seas. This debate, moreover, 
had reference to the Alabama and siniilar vessels bearing the 
flag *of. the Confederate States and pf the alleged insurgents, 
not the flag of the pnited States. And the general doctrine 
that a recognition of belligerency is necessary to create a 
state of war, as ags^nst insurgents, with reference to the right 
of capture on the high seas, was abundantly recognized, and 
it was also recognized that, unless in a state of war, nothing 
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except piracy authorizes capture of vessels bearing the flag of 
another' nation, not belligerent. And piracy, in a natioiHil 
sense, clearly means general depredation on the high seas. 

The distinction between piracy by municipal law, and by 
international law, was fully recognized a few years ago, in a 
case in the Court, of Queen’s Bench, upon one of the Extra- 
dition Treaties with foreign states, which expressly in^uded 
piracy. This the court held could not mean piracy by inter- 
national law, because as to such piracy the courts of any 
nation had jurisdiction over culprits, whatever their nation- 
ality, so that extradition would not be necessary for the pur- 
pose of justice. (In re Ternan 33, L.J., Q.B. zoi) In that 
case, it was distinctly recognized that piracy in the sSnse of 
international law means general depredation on the high 
seas ; and it is only in this kind of piracy that the courts of 
all nations have jurisdiction irrespective of nationality. Jt 
is on the same principle that the vessels of all nations have 
power to search and seize vessels on the high seas, whatever 
their assumed nationality.. It follows, therefore, that by our 
courts, as well as by those of the United States, it is clearly 
recognized that it is only in a case of piracy of that kind, 
that the cruisers of one State can search and capture the 
vessels bearing the flag of another. 

In some able articles on the subject in the Times^ it was very 
truly said, ‘‘ we cannot keep the two questions of the capture 
of the Virginiusj and the subsequent treatment of her crew 
apart.” No doubt, this is sound, and our contemporary, we 
are happy to see, quite concurs with us in our view of the 
execution. “No language,” says the Times, “can be too 
severe in condemnation of the execution, and we must claim 
the surrender of the survivors.” We regjret, indeed, that our 
contemporary does not agree with us as to the illegality of 
the capture, though, of course, that 19 a. matter of compara- 
tively minor importance. 

The Times is a political rather than a, legal journal, wd 
naturally attaches paramount importance to political con- 
siderations, of which, perhaps, the influence may be detected 
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iia tlie articles But considerations of political ’’expediency 
az^ imsafe and' fluctuating grounds for judgment, and 
it is better to Test on the authorities of international 
law. We have shown that by Wheaton these authorities 
. leave ho- doubt that the capture was illegal, and that even if 
' ^ TOuld have been legal with a view toxegular condemnation 
'%a0^rize Court, it was rendered illegal ab initio by the 
obvious intention to make the capture with a view to the 
slaughter. The right of capture, therefore, even if it existed, 
was hot really exercised and was destroyed by the illegal 
.intention. But in truth the authorities are clear that there 
wasaio right of capture, as it was not a time of war. If the 
reason of this is asked, it is enough to appeal to authorities, 
bift the reason is obvious on reflection. The state of war 
excuses the exercise of rights of capture pn the vessels of 
neutrals on account of the formidable character of the state 
of 'war, and the excuse cannot be raised by a state which 
denieskthe existence of a state of war, and assert that there is 
only a mere internal rebellion. 

Qur contemporary, the Law Journal, differs from us so far 
that, like the Tinm, it allows the legality of the capture ; 
but then it does so avowedly, on the ground of an assumed 
state of belligerency, and totally omits to notice that the^ 
‘ Spanish Government denied its existence. The analogy, 
therefore, drawn from the American Civil war, entirely fails, 
for there we insisted that the United States Government 
had recognized the state of belligerency. 

Even, however, supposing the right of capture lawfully 
exercised,' there would still remain the necessity for a lawful 
condemnation of the vessel in a prize court and what is far 
more important, a lawful trial of the prisoners captured in 
her, apd charged with piracy. Nor would the affirmation of 
the legality of the (Rapture, in the least dispense with the 
necessity for a lawful trial of the prisoners, for they in a state 
of belligerency, woi|ld be prisoners of war : and in a state of 
..peace, would be prisoners entitled like all other foreigners to 
a fair trial in. a regular court of justice. It is in this way. 
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that piracy has always been tried in the courts of all civilized 
nations, and no one ever heard of prisoners charged with that 
offence, unless indeed in actual conflict on the sea, summa- 
rily executed. In the case of a vessel captured at sea with- 
out any conflict or any act of piracy, the question of piracy 
would have to be legally tried and determined. There would 
only be a charge of piracy ; legal proof of the crime w^uld 
be necessary in a regular court of justice, and the legality of 
the capture would no more legalize summary trial and ex- 
ecution of the prisoners, than the capture of a man by a 
police-ofScer would justify his instant execution. 

It may seem almost absurd to notice such a point, but it 
is a fact, however incredible it may appear, that person^have 
actually rushed to the conclusion that if the capture wa« 
lawful, the prisoners might be summarily put to death. A 
most monstrous and outrageous conclusion. Even a vesse] 
is not legally condemned without a lawful trial in a regular 
court. All that a lawful capture can legally lead to either as 
to ships or men, is a lawful trial, and a lawful trial must still 
take place in some regular and lawful court. It is scarcely 
necessary to say, that a court-martial in such cases is not a 
lawful court at all ; since it can only take cognizance of acts 
on the territoiy, and of those who have been taken in actual 
hostility. Nothing done on the high seas can make a case 
for a court-martial any more than anything on land, except 
a participation in actual insurrection. Robbeiy is not triable 
by court-martial, even in the case of subjects of the country.; 
d fortiori in the •case of foreigners, and piracy, is as the 
courts have declared, merely the offence of robbeiy at sea. 
A tri^i by court martial, therefore, in such a case, would be 
no trial at all. Upon this point of the case, we are glad to 
find a powerful supporter in our learned contemporary, the 
Law Journal^ who cites the high authority of Phillimore. 

‘‘Were it not that extraordinary confusion of thought . 
surrounds points in the law of nations, we should not deem it 
necessaiy to advert to the strange theory that the Virginius 
was a sort of pirate ship, and the people in her quasi-piraies^ 
Those who wish to understand what a pirate is, and wliat 
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piracy is, should read chapter 20 of the first volifme of Sir R. 
Qhillimore’s ‘ Treatise on International Law/ Without 
labouring the subject, we may point out that piracy is a'^crime 
committed at sea; pirates are sea malefactors, as the^Greeks 
well said, Kara OaXx^arav KaKovpyoi. Now the. persons on 
board the Virginius contemplated mischief on land, but cer- 
tainly thpy never intended to injure either men or property at 
sea. As Lord Stowell said to the grand jury, in 180^, ‘ You 
have^o inquire of such acts committed wherever the ocean rolls.* 
That great judge would indeed have been amazed at the 
suggestion that an unharmed' ship, bound for a port in the 
hands of belligerents or rebels, with soldiers aftd rifles, intend- 
ing not to fight at sea, but to run away from all other ships, 
and to land cargo and men as soon as possible, could be con- 
demmed either in an Admiralty Court, or even in foro 
conscimtiicBy as a pirate ship. It has indeed been contended 
that upon the authority of the case of the ‘ Magellan Pirates’ 
tTie persons on board the Virginius might be pronounced to 
be pirates. But the language of Dr. Lushington in that case 
clearly demonstrates the contrary*. That very learned judge 
said : ‘ As to' the general character of these transactions, I 
really entertain no doubt that they were piratical acts, in no 
degree connected either with insurrection or rebellion. In 
one sense they were acts of wanton cruelty in the murder of 
foreign subjects, and in the indiscriminate plunder of their 
property. I am of opinion that the persons who did these acts 
were guilty of piracy, and were to be deemed pirates, unless 
seme of the other objections which have been urged ought to 
prevail. It has been said that these acts were not committed 
on the high seas, and therefore this murder and robbery is not 
properly or legally piratical. But in this case the ships were 
carried away and navigated by the very same persons who 
originally seized them. I consider the possession at sea to 
have been a piratical possession,' and the carrying away the 
ships on the high seas to havei been piratical acts.’ . . . 

‘ I apprehend that in the administration o{%ut criminal law, 
generally speaking, all persons are held to be pirates who are 
found guilty of piratical acts, and piratical acts are robbery 
and murder upon the high seas.’ — Phillimore’s International 
Law, vol. i. chap. xx. p. 423.” 

We are happy to observe in the most able organs of public 
or professional opiftioif, a general concurrence in our views. 
As the Saturday Review stated, with truth, the Virginius sailed 
from the port at Kingston with a regular clearance from the 
Cuqjtom House ofiicers ; so that it was perfectly well known 
that the ship conveyed stores and arms to the rebels 
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i- ih Culiii, buf.the'-vessel. was not iq the. service of the insur- 
.gentS| and carried the American flag'. . 

. The President df the United States stated the facte dt the 
ca^e ;in his message. Upon those facts there can be no" 
doubt that the law advisers of the President was right ; that 
the capture was unlawful, and that even if it was lawful, 
the executions were utterly unjustifiable. We learn froni 
the Albany Law Journal that Dr. Woolsely, in .a lectu?e on 
International Law- as Yale Law Class, adverted to the 
case, and considered it not provided for by the law of : 
nations. He said that the offence was not piracy, for there 
was no animUs furandi^ nor carrying contraband of war, as 
there was no war. The conclusion, according to Wlfeaton, 
IS that there was no right even of capture. The Professbr 
it as a right of self-defence, but this is clearly an error,, for 
the seizure “was on the high seas, and self-defence would apply 
only in. Cuban waters. The* Professor says that a strong 
nation would in such a case seize the vessel and tak^ the 
consequences ; but this waives the whole question about it, 
what would be the consequence ? And if it is contrary ^o 
the international law, and the other nation were also a strong 
nation, the result would be war. The whole object of intqf- 
natiofial law is to lay down rules right which may prevent 
war. And there are no rules of international laW clearer " 
or stronger than this — ^that in time of peace the flag covers 
the vessel, unless it is engaged, in piracy or depredation pn 
the high seas. It is obvious that the Professor, spoke hastily 
and without duo consideration. The case clearly violates 
clear and elemehtaty principles of international law. 

The view we take of the question is, we observe, con- ■ 
firmed by a letter of Professor Lawrence, in the Albany J^aw 
Journal. The Professor, we are glad to find, says — ' 

“ I intend to treat the subject in its extended range, in one 
of the lectures which I propose to aeli^r, at some peiipd 
of the winter, before the Columbian Universitvat Washington, 
in acknowledgment of the honor conferjed on. me by the \ 
corporation in electing me the first ‘ Professor of the Laiw of 
Nations ’ in the school of law of that university.” Alluding 

7 ^ 



gB U^AL TOPICS. . 

\ti0y|!jBctfe88<ir Woolsely’s Idtter, he. says, “A notice, which, 

. io your last - niimter, of what purports to have 
emanated from a high authority, is, however, so much at* 
-ij^aoce, not merely with my present views, biit with the" 
fOiimcIusiohs arrived at several years since, and which accord, ' 
^(tt... .far as my knowledge goes, with the opinions of alt 
eminent publicists, as well of England as of the continent 
Of -^Europe, that I cannot avoid sending you a para> - 
graph having reference to a Sardinian vessel captured 
hy the Neapolitan marine, . during the existence^ of a 
levolutionaiy movement in the States of the king of 
the two Sicilies. ‘ That no apprehended inconven- 
ience,’ on account -of the revenue or even public safety, 

' tan, in time of peace, give a right of visitation on the high 
seas, although near the coasts of a country, if beyond the 
p^inmy maritime jnrisdiction, but that such power can only 
exercised by the positive or tacit permission of the State 
m whose subjects the merchantman belongs, is well shown 
by^an eminent civilian of Doctors’ Commons in an opinion 
which he has recently furnished for the guidance of a foreign 
‘government ’ (Lawrence on “Visitation ' and Search, 73). 
This article was transferred to the second edition of Lai^ 

' nncti’s 'Wheaton, 229. It is there stated that the opinion 
referred to was given by Dr. Twiss, in 1858, the time of the 
npcurrence. One to the same effect was also prepared by 
Sir Robert Phillimore, at the request of Count Cavour.” 


LEGAL TOPICS. 

.■ sThb Tichbornb Case. — There appears a prospect of the 
termination of tins case. In adjourning fhrthe Christmas 
. iiolydays, the court intimated that they should expect that 
Mr. Kehealey, who had been speaking for ten days, and' had 
.^K>kmi 2X. days in his opening speech, would' dose his 
address in a week after the court renewed its sittings. The 
jjndges intimated that only a small portion df the present 
Approached to a summing up of the evidence^ which 
i^^that Denman’s Act allows, and the' Lord 'Chid Justice 
‘aid^ t^t a great part of the speech had merely gone over tte 
ground as before. 'Thi; was putting it far too mode- 
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rately. Out of the ten^dayB during which Mn Kenealy 
liad been speaking, it is .a simple fact that he had oAy 
occupied two hours in summing up evidence* He took that 
time to sum up the evidence on both sides on one of the 
most important parts of the case — ^the arrival of tjie Os^ey 
at Melbourne in 1854. There were about ao witnesses on* 
that^ head, and their evidence only occupied two ^ours* 
From this it may be seen that it would only take about three 
or four days to sum up the evidence of his 250 witnesses^ 
even supposing there were as many whose evidence was 
worth summing up. Nearly the whole of the ten days was 
occupied in vague declamation, and chiefly in attacks upon 
the prosecution, with irrelevant digressions about Byron, and 
Bamfylde, Moore, Carew, Savage, Long Pole Wellesley, 
and other eccentric characters, with cases in support of a 
theory that big men were generally bad men, and Other 
topics of that sort. It was time this was checked, and the 
court, not too soon, resolved to check it. There is a predbdent 
for a court stopping a party who is merely wasting time in 
the case, and it is a precedent set by the highest tribunal *in 
the realm. In the case of the Sheddens, before the Lords 
some years ago, after they had spoken ai days, as they were 
merely repeating what they had said before, and plainly 
wasting time, the Lords refused to hear them any longer, 
and proceeded to judgment. The bar had long wondered at 
the forbearance of the court, in the present case. 

Another great power has already been established by the 
court, and that is the power of adjourning in criminal 
cases, when, by fault on the part of the defence, the prose- 
cution has been precluded from bringing up witnesses in time. 
On the 8th of August Mr. Kenealy, in his opening speech, 
stated the evidence of two men — Brown and Luie~whose 
statements had been taken a month befose, and one of whom 
was to swear that the other was mate of the and 

the other that, the Osprey picked up * •Roger” after the 
wreck of the Bella. Being asked by the court what jf)ort 
the O^rey came from, he said New Bedford, though the 

7— a 



LEGAL TOPICS. 


■ wd 

1 ^jpie $9 stated it was New York. The prosecution at 
«8c9 sent ont and brought the captain of the New Bed> 
fotd Os^i^ to prove that he picked up no one. Luie 
was not, called until two months later in October, near 
tiMr close of the case for ths defence, and then he Swore that 
tite ship caihe from New York. * Thus the prosecution had 
been,^y a trick, prevented from bringing the right witness, 
and the court, upon that ground, granted the prosecution, 
time to make enquiries in America, which resulted in con> 
tradictoiy evidence being obtained, and ultimately the 
Evidence of Luie was found to be false Had it not 
been for the adjournment, this would not have been dis> 
covered, and the fraud might have succeeded. But the 
afijoumment certainly would have vitiated the trial, on a 
writ of error, had it not been for the trick played the prose* 
cution. For, beyond a doubt, there is no power to adjourn a 
criminal trial in order to enatile the prosecution to obtain 
further evidence, unless the necessity for it is caused by 
some act of the prisoner, or others in collusion with him. In 
ancient times the object was attained* by discharging the 
jury, a course which was held legal if the prisoner, or others 
iir collusion with him, had kept away witnesses, but Lord 
Hale said that in other cases it was wrong, and Foster was 
m the same opinion. In the time of Lord Kenyon, it was 
laid down by all the judges that an adjournment — adverse to 
the prisoner, and not on account of any fault of his — can 
only be justified on the ground of “ actual physical neces* 
sity (Stone's case,|,6 Term Reports), and a epecial entry on 
the record was directed to be made, to prevent a Court of 
Error. In Winsor’s case, however, which arose in 1866, and 
weht to a Court of Error, it was held that any urgent need 
would justify the discharge of a jury, and it was fully 
recognized that tlj^i act of the prisoner might justify it 
as if he or his friends obstructed the trial. That which 
would justify the stronger measure of discharging fhe jury, 
wo^d, of course, justify the mere adjournment. And fraud, 
as in this case, would be as strong a justification as force* 
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It is not likely that the case will arise again, and as the 
court expressly said, if the course taken was unprecedent^, 
so, in this respect, was the case itself. 

Libbls in Criticisms.— The Law Times says that The 
case of Gilbert v. Enochs recently tried before Mr. Justice 
Bretts seemed to have attracted a somewhat undue’ dmount of 
attention, as if some novel principle had been established, or 
the old principles applied in some new manner. The alleged 
libel was contained in a criticism on a comedy, the criticism' 
, amounting to this : That the play was course, vulgar, and 
indecent.* What did Mr. Justice Brett tell the jury ? First, 
that however hostile in spirit and wrong as a criticism — 
rather a. loose expression, we think — if it does not travel 
away from the work to slander the author, it is no libel. If 
the criticism goes beyond the work, and attributes* to the 
composer some conduct or motive which, if truly imputed, 
would in the eyes of reasonable persons of right sentiment, 
cause a feeling of hatred, ridicule, and contempt for him, it 
is a libeL Bona jides and honest belief in its truth are 
then immaterial. What is there in this which was not 
already established law ? We* do not, however, wish to 
detract from the admirable cleanfess and conciseness cf Mr. 
Justice Brett’s direction, which gives us the law applicable 
to the case under consideration in terms not to be misundlpr- 
stood.^’ 

But our contemporary has missed the point, which is 
whether there may not be a libel on an author in a criticism, 
even though confined to his work, and to his character as ah 
author. This point was waived in the authorities cited, 
which are, therefore, now obsolete. The authorities on the 
point are to bs found in cases quite recent, in which the 
criticism has been confined to the work, but has been com« 
plained of as unfair and malicious, and as*kfBxing an unjust 
stigma to the plaintiff’s character as an author. Such was 
the case of Dixon v. Enochs and such was the case of Gilbert 
V. Enoch. And the merit of Mr. Justice Brett’s summing up 
was in a clear expression of the legal principle applicable to 
that question, an unfair and malicious attack upon a work. 

Thb Inns op Court and Legal Education. — Attention 
has been awakened, in more ways than one, to the subject of 
legal education. There are two rival plans or princVl^s ; 
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Lord* CairnS» carried aotoe fears ago at Lincoln’s 
||l^ for developing the Collegiate system in the Inns of 
vjlloart witli a view to founding thereon a legal university ; 
lAe other, that of Lord Selbome, for founding a School of 
tiSW on the ruins of the Inns of Court. Those who are im- 
pressed with the truth of Dr.’ Arnold’s idea that nothing 
gtea^ can be done except by building upon ancient foun- 
dations, will feel rather in favour of Lord Cairn’s plan. Either 
plan however, will necessarily involve considerable inter- 
ference with the Inns of Court. For the proceedings either 
of the Inns, or of the Legal Council of Education, havb cer- 
tainly failed to satisfy the puUic or the profession on the 
Bubjeeft. ’the Legal Education Association therefore sent a 
deputation to the Lord Chancellor, formerly President of the 
Association, and he avowed his unabated interest in their 
ojgect, and though he could not at present promise to take 
active measures to promote it, he promised ter circulate a 
Bill drawn with a view at ■some future period, to cany it out. 

— IMMM ..r,.,.,. 

Action for Seduction. — ^The Lam Times, oommenting 
•n one of these cases observed : — 

** The case illustrates in a very forcible manner the anom- 
alous condition of the English law on the subject of seduc- 
tion. In that case theie had been a previous tnal for breach 
of promise of marriage brought by the daughter of the plain- 
tiS, but as there was not sufficient evidence of a promise by 
the defendant the action foiled. On this the father, in accor- 
dance with suggestions made at the former trial, brought aa 
action for seduction against the defendant. Thus owing to 
the rule of law that no action lies against the seducer at the 
suit of the party immediately interested, but that the only 
right of action is founded on the loss of the girl’s services to 
her fothcr, reducing the question to a case of master and 
servant, all the parties in this case were put to the trouble 
and cost of two trials, when the whole matter might have ^n 
very well settled on the first occasion, but for the rule in 
question. If the woman who was seduced, and to whose 
fother the jury awarded damages in the second action, could 
have brought an action for seduction in her OWn right, the two 
causes might have’ been joined, and all further trouble have 
heen avoided. On what grounds such an anomaly is perpetu- 
Stedlt would be difficult to say, except that it has become 
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venerable b^age. It Has been commented on over and oyer 
lagain, and nothing but the aversion of the Profession from all 
changes in what they have become accustomed to 9 ould hafb 
kept such a mlt in force. The rule .amounts to this, that the 
party really injured has suffered nainjury sufficient for the law 
to notice,' but that her father, or master, who has lost her 
services, <can bring an action for such secondary and inferior 
loss. This loss of service may be of the most trifling descrip- 
tion,, In one case, indeed, tried by Chief Justice Abbott, his 
Lordship held that the loss by a father of his daughter’s 
services in making tea was a sufficient loss to enable him to 
maintain this action. But when the loss of service has once 
been established, then damages are heaped up on other 
grounds, and this practice had become so inveterate in Lord 
Ellenborough’s time, that he said it could not be shaken. So 
that the damages given frequently include an appraisement 
by the juiy of the moral delinquency of the defendant, dhd the 
injury and dishonour sustained by the real plaintiff and hgr 
family. Is it not time that a rule of law, which places a 
father’s inconvenience in having to make his own tea above 
the loss of his daughter’s virtue, and the dishonour they both 
suffer, should be abrogated, and the seduction itself be made 
the ground of action, if any such actions are to be allowed ? 
There are some who think, nowever, that such actions ^ould 
not be maintainable, the consent of the woman taking away 
the right of action. Whichever opinion prevails, it is very 
desirable that the law should be placed on a reasonable foot- 
ing, and that juries should not import into their verdicts 
damages for injuries quite distinct from the ostensible one 5n 
which the verdict is founded.” 

The law could not be altered as regards rights of action. 
How could a woman be allowed to sue for an act done with 
her own consent and without a promise^ of marriage ? And, 
on the other hand, how would the law deprive a person — ^parent 
or employer — of a right of action for loss of service ? The 
evil complained of is in the administration of the law ; in 
judges admitting nominal evidence, or allowing juries to give 
moral damages. To do either of these things is simply to 
abuse the law. If it is considered proper to render seduction 
a penal offence — punishable by fine-^let^it be done directly, 
it ought not to be done indirectly under colour of a civil 
action, that is the real mischief. 

Commission op Inquiry into the Courts of — 
The appointment of a Royal Commission to inquire into the 
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Administrative Departments of the Cdurts of ^Ostices has 
i^ently taken place. The Commissioners — Cord Lisgar, 
Baron Bramwelli Mr. William Law, of the Treasury; Mr. 
Trevelyan, M.P.; Mr. Alderman West, and Mr. Rowseli — 
have been chosen to represent the Parliamentary, the legal, 
and the official interests , concerned. The issue of the^ 

'Commission, says the Times, is the result of inqumes con- 
ducted by a Select* Committee of the House of Commons 
on ^e public expenditure for Civil Services, which has 
been ably presided over by Mr. Childers. The outlay of 
the country upon legal establishments is, like the rest of the 
'Civil Service expenditure, nominally subject, with some 
uaimportant exceptions, to the control of the Treasury. But 
^e amount of actual control exercised varies greatly, accord- 
ing to the differences in the power possessed by the judicial 
officers in different Courts to determine the number and 
emoluments of the persons employed under them, and accord- 
ffig to the statutory authority reserved, under a number, of 
Acts of Parliament, to the Treasury. It is believed that 
large amounts of public money have been wasted on pensions 
ahd compensations which mjght have been spared by the 
adoption of economical arrangements in the abolition of 
oific^, by sound rules of superannuation, and by a just 
distribution of labour. It is believed that, in spite of the 
^ reforms which have been effected in recent times, there aie 
sfill many unnecessary places in existence, that some officials 
are overpaid, and that others give a very imperfect return in 
the shape of work done for the salaries they receive. It has 
been urged on the pait of the treasury that if that department 
had possessed the same powers of control over the expendi- 
.ture on judicial establishments which it has been^permitted 
to exercise over other departments of the Civil Service, 
the alleged instances of extravagance which we have men- 
tioned would have been effectually coriected. At any 
rate, Mr. Childer's Committee, although its inquiries 
have not yet terminated, has satisfied 'itsdlf that a primd 
facie case against the existing outlay upon the Courts 
of Law has been established, and it recommended, in 
a specis^l and separate report, the immediate appoint- 
ment of the Royal Commission which has now been sitting. 
The Commissioners are empowered to inquire generally into 
the numbers, salaries^ superannuations, and cost, and the 
aiministration, regulation, organization, and manner of 
appointment and of promotion for each judicial establish- 
ment. They are charged further to ascertain where the 
responsibility for the organization for each establishment 
should rest, and what should be the relation of the persons 
SO responsible to the Treasuiy. Mr. Childers’s Committee, 
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although it tbok a large mass of evidence both in support of 
the demands of the Treasuiy and in defence of the existii^ 
system, did not ventOre to undertake the final determination 
of the controversy. It is plain, however, that the Com- 
mittee in the main held with the Treasury that our judicial 
establishments are highly expensive and badly organised, that 
the absence of a uniform principle in their regulation is mis- 
chievous, and that a vast amount of public money is paid 
away in the form of compensation on the abolition of q^ces 
to persons whose services might be usefully employed in 
some public work. The parsing of the Judicature Act has 
made it more necessar}^ than ever to lay down general rules 
as to salary, compensation, superannuation, and so forth, to 
be afterwards embodied in a general Statute, which would 
obviate the necessity for special legislation out of which the 
present confusion has arisen. The question of compensa- 
tions and of the employment in new offices of persons 
receiving pensions in compensation for the abolition of oM 
offices is one of the most important of those into which the 
Committee have to inquire. The change which has occurred 
in our legal organization in Recent years has swept aw^ 
large classes of offices, to the holders of which veiv large 
compensation has been given ; and, as a considerably pro- 
portion of the officials claiming compensation on this ^ound 
must be persons in the prime of life, the charge remains for 
a long time a dead weight upon the taxpayers. Thus the 
constitution of the Probate Court created claims for com- 
pensation amounting at the outset to ^120,000 per annum, 
and reduced by deaths in the course pt fifteen years to the 
extent of no more than one-third. There can be no doubt 
. that many of the officers of the old Ecclesiastical Courts 
would have been perfectly well able to give continuous service 
under the reconstructed system if tfiat had been insisted upon 
in considering the arrangements for abolition and compensation. 
It is not fair to the general body of taxpayers that the public 
money should bb paid away to men in the full vigour of their 
powers on the mere ground of some departmental change, 
and that no work should be done in return. It can buf be 
morally injurious to the men themselves, as well as a shs^me^ 
ful waste of ^intellectual force, that they should be relegated 
to rust half their lifetime on a pension which they have not 
eamt by service, and for which they ^ive nothing in return/* 

There can be no doubt of the truth of all this ; the illustra- 
tions of it are so frequent and flagrant as to suggest the sus- 
picion that changes in the judicial system have often been 
made^for mere purposes of jobbery, the holders of old offices 
being pensioned off to create patronage of new ones. Twelve 
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officers of the Marshalsea Coart, abolished' about twenty 
l^ars ago, still receive nearly 3^x500 a year, and in the mean- 
time the Westminster County Court has been created in its 
place ^th a new staff of officers, ,so that the country has 
been pa3iing for two courts and having only one. So as to 
Bankruptcy this is the usual coarse pursued. 

OIbration of the Adulteration Act. — ^The operation 
of the Adulteration Act has caused great satisfaction to 
customers, but great discontent among tradesmen. This is 
natural. All classes rejoiced when milkmen were fined, as 
they have been in many cases, for selling milk mixed with 
watet*; or farmers for mixing the milk with water before they 
2ient it up to the milkmen; and everyone was pleased to find 
a farmer fined for sending up watered milk, or a milkman 
fined for selling milk, one-fourth of which was water. 
^0 all, except the bakers, were delighted to find bakers fined 
for Qptting alum into their bread ; and not even t^ grocer 
could complain when grocers were fined for selling chicory 

coffee. But when the grocers were fined for selling tea 
mixed with sand, or iron filings, they cried out, because they 
^d they did not make the tea, and only bought it. The 
merchants or importers might make the same defence, and 
the milkmen made it, when they said they had the milk from 
the .farmers, but they made it in vain, and it was a vain 
defence to make. It was made in vain the other day, in an 
action by a grocer against a tea merchant, for selling him 
adulterated tea. (Powell v. NewsonJ Cqprt of Common 
Pleas, Guildhall, Dec. 14, reported in the Times, Dec. 15. 
There the grocer had bought good tea, and paid a fair price 
for it, and the court held him not bound to take bad tea. 
This disposes of the false plea set up by the grocer; and the 
learned judge, an excellent judge for such a case, Mr. 
Justice Grove, obs'erved that ‘*the Adulteration Act had con- 
ferred a great benefit on the public.” That is our opinion, 
and we are strongly in favour of its being generally enforced. 
Indeed justice requires that it should be enforced generally, 
if at all, and then its operation wiH be beneficial to the fair 
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trader as weA at to the public. The chemists were alturmed 
by the Conviction of one of their body for selling, as “ citrat? 
of magnesia," some mixture which contained no magnesia ; 
but why could they not sell the article 'by its real name ? 
They rejoiced exceedingly when a magistrate declined to 
convict in the case of spirits of nitre, as itxaised a chemical 
question as to’ what it meant ; but this only shows that^hey 
had no reason to complain of the operation of the Act. 

The Revised Statutes. — ^The commencement of the 
legal ]rear appears to be a favourable opportunity .for calling 
attention to the ^at delay in the publication (by authority) 
of the revised edition pf the Statutes, a work the completion 
of which is a necessary preliminary to the greater wdrk of 
codifying the Statute Law. The publication of a revised 
edition of the Statutes wis directed by a letter of l4)td 
Chancellor Cairns, issued with the sanction of the Tredsuiy, 
and dated the gth of July, 1868. Since that date threp 
volumes only of the Statutes had appeared, the last of 
which was published in the summer of 1872. It is said that 
the whole series will consist of not less than 18 voliftnes.. 
The Editor has recently, in answer to a correspondent, 
announced that the 4th volume is now just on the point gf 
publication, and that the printing of volume 5, which will 
probably bring down the work to the reign of George IV., 
has begun, and is Ijkely to be completed early in 1874. Hft 
went on to say, “ the chief cause of the slow progress hitherto 
made has been the great labour and time required for the 
preliminary work of expurgation; that is, the repealing of a 
vast mass of expired and obsolete legislation by the action 
of Parliament. The expedient of setting on additional 
hands to the work, in order to accelerate progress, was 
adopted last yeaf, and the result may be seen in the bulky 
Statute Law Rension Acts passed in the Sessions of 1873 
and 1874. So much has now been done in this direction 
that no further obstacles than such as may be incident to 
the publication of so heavy a work are now likely to prevent 
the continuous and .regular production of the volumes, 
which, I believe, will rather fall short of than exceed the 
number of 18.” 

Abuses in -the Summoning op Juries. — There is no 
part of our judicial system on which w2 more pride our* 
selves than that of trial by jury, and there is none in which 
such gross abuses are so prevalent. • The origin of them all 
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is this~that the sheriffs have long been acq)]istomed to dele- 
i^te this most important part of their functions to obscure 
abd irresponsible persons. The under sheriffs being always, 
contrary to ancient statutes, practising attorneys, it is 
fUfficult to allow them to have anything to do with the jury 
lists, and, indeed, their doing so .in any case in which they 
were concerned, would probably vitiate the juiy panels. 
But the function of making up the jury lists and summoning 
juries is delegated to obscure persons, even bailiffs, who have 
no proper qualifications for the office, and no proper re- 
muneration for the work, and also too often seek< to make it 
a soifrce of profit by irregular means. One mode, which has 
been*long practised, is by taking money for not summoning 
■jurors who desire to escape from service. Of course, the re- 
sult of this is that others have to serve much more often than 
they otherwise would, and then they, feeling the hardship 
and injustice of such freqdent service, constantly absent 
the^nselves. Thus the suitors continually find the num- 
ber of jurors deficient, especially in cases of special juries. 

The Times has the following paragraph : — 

A report has been lately presented by Messrs. Allen and 
,Son, the county solicitors, relating to the present mode of 
summoning juries at the Middlesex Sessions. The report 
stated that in July, 1873, a complaint was made b^ a jury- 
man, against the summoning officer of juries to this Court. 
The juryman in question, who was summoned, found it very 
inconvenient to qttend, and went to the office, when he saw a 
person in a back room, and on representing to him the diffi- 
culty of serving, .this person suggested that as he was a 
gentleman two guineas might overcome the difficulty. The 
officer was summoned by Sir W. Bodkin to the Court, and 
he then stated that he knew nothing about the matter,' and 
that one of his clerks must have seen the gentleman, and 
committed the offence which had been stated. Sir William 
Bodkin, however, was not satisfied with the explanation, and 
told him that ‘the county solicitors would be instructed to 
inquire into the matter. He said that he received nothing 
for summoning the juries, although he had to pay a 
clerk ass. for the penormance of thd duty; and at this 
statement Sir W. Bodkin expressed surprise that any 
ditfy should be accepted to be performed gratuitously, and 
supposed that they paid themselves by douceurs from the 
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public. In tliis case the jutyman did not pay the two 
guineas, and brought the matter before the Court in th^ 
manner stated; but* subsequently another gentleman, a 
stockbroker, made a similar complaint,* and has since posi- 
tively identified Strong as the person to whom he paid the 
£1. The opmion^f Mr. Boland had been taken on the facts 
of this case, and he considered that an offence had been com- 
mitted against the 6 Geo. IV. c. 50, s. 43, and that the 
parties who received the money might be proceeded agqjnst 
for a misdemeanour. Regard being paid to the number of 
jurors annually required for carrying on the business of the 
county of Middlesex, Sir William Bodkin desired that the 
matter should be submitted to tlie Court, and to consider the 
propriety of arranging with the sheriffs of Middlesex for the 
nomination and payment of an ofiicer whose duty it should be 
to attend to the summoning of jurors to serve at the Middle- 
sex Sessions, and to make such regulations as^ould prevent 
a continuance of the present corrupt practice. The report wa^ 
referred to the committee of accounts and general purposes, 
and they were authorised to make some arrangement with the 
sheriffs of Middlesex, and to report to the Court on the next 
county day. At the same time Mr. Serjeant Cox said that, 
not very long since, a similar case had come before himehas 
he had no doubt that this system had been carried on to a 
great extent.” 

International Codification. — A Society, originating out 
of the International Conference held at Brussels, has been 
lately organised at Rome. Count Sclopis and General Garabaldi 
were chosen Honorary Presidents, M. Mancini, President, 
the President of the Senate and the Mayor of Rome, Vice- 
Presidents, and Professor Pierantoni, General Secretary. 
Upwards of a hundred of the leading men of Italy were 
present, and mtfbh enthusiasm prevailed. The event was 
inaugurated by a grand Parliamentary dinner, given in 
honour of the occasion. Arrangements are being made for 
the formation of branch societies in other countries, as pro- 
vided by the Brussels Conference. 
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^LtPs OF Lord CmsF Justice Denman. By Sir Joseph Arnould. 
^l^is is beyond all comparison the best and most valuable Work 
^/l^al biography which has "Appeared in our time, if it is not 
thpH^st that has ever appeared. The character and career of 
Denman were eminently worthy of portraiture, and Sir 
Joseph Arnould has proved himself worthy of the work. He has 
succeeded in producing a biography, marked by cordial appre- 
ciation of a lofty, pure, and noble nature, and yet pervaded by *a 
spirit of impartial candour, free from any tendency to indis- 
criminate eulogy. A great master in literature has well described 
the o|}ject and scope of a good biography : ** The great object of 
biography,** observes Coleridge, ** is to fix the attention and to 
Interest the feelings of men on those qualities and actions which 
have made a particular life worthy of being recorded.** This 
object has been ^mirably carried out by Sir Joseph Arnould, who 
fias succeeded in embodying ie^his work all that is really of 
interest in a biography, without even lapsing into prolixity. 
Evefy part of Lord Denman*s long and honourable life is amply 
illustrated by every trait and feature of his noble character 
admirably displayed. And the work will be read with the 
deepest interest, especially by those who are so fortunate 
as to have personal remembrance of Lord Denman (as the 
writer of these lines happily has) and whose personal recol- 
lections will enable them at once tp attest the truth of the 
portraiture, and to recal the incidents it records, and the traits 
of character it so admirably embodies. The illustrious jurist, 
Story, has observed upon the great interest and value of good 
biographies of eminent members of the profession, and certainly 
no one who reads this interesting work will fail to feel the force 
of "'the observation. It would be impossible to find a better 
illustration of it, whether as to the subject of a good biography, 
or the manner of its execution. No one could imagine a finer 
character than that of Lord Denman, nor a nobler career than his. 
It is impossible to rise from the perusal of the story of his life 
without finding his own nature elevated and improved, and with- 
out feeling the highest udmiration and veneration for his charac- 
ter, and at the same time feeling grateful to the biographer who 
has presented us w]th so admirable a portraiture of it. 

Tub Lawyers' Companion for 1874. Stevens and Sons.— * 
Tais uflieful publication still continues and preserves its character 
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for utility. T^nty years ago, when it was little more* than a 
diary, it was edited for some years by Mr. Pinlason, who sooi^ 
imparted to it a higher character, by importing into it a variety 
of elements, by degrees making it really a kind of vade nucutn 
for the use of the profession. He adde^ fables not only of costs, 
but of tlbe times for taking all the difiTerent steps in a suit at Law 
or Equity ; lists of Statutes corrected down to the last year ; 
analyses of the practical Statutes of the last session ; digests of 
the practical cases decided during the previous year, and a valfiety 
of other matters all highly useful and valuable to the profession. 
All these features which he introduced into the work are, we 
observe, still retained, together with the etamp duties, postal 
information, tables of interest, &c., and similar details. The 
number for the present year contains, of course, an analysis of 
the Judicature Act. All this information is prefixed to theMiary, 
and then there is added a law list for town and country ; aftd th^ 
whole is so managed that though a half-page is given to each 
day in the diary, and a half page every week for memoranda, the 
whole is contained in a moderate volume which can go in the 
pocket. 


APPOINTMENTS. 

Sir John Duke Coleridge, Lord Chief Justice of the Common 
Pleas, has been sworn a member of the Privy Council, and have . 
subsequently been created a peer under the title of Baron Coleridge, 
of Otteiy St. Mary’s. The Lord Justice, Clerk of Scotland, has 
also been created a peer under the title of Lord MoncriefF, of 
Tulliebole. 

The Vice-Chancellor, Mr. Charles -Hall, the Attorney-General, 
Mr. Henry James, and. the Solicitor-General, Mr. W. Vernon 
Harcourt, Mr. Archibald Paul Birt, Chief Justice of the Colony 
..of Western Austyalia, and Mr. W. Heniy Doyle^ Chief Justice' 
of the &rahma Islands, have received their honour of Knighth^ood. 
The Lord Chief Justice of the Common Pleas has appointed;. 
Mr. M. J. Mackensii^ -of the Common -Law Bar, his private 
Secretaiy under the Judicature Act. Mr. W. B. 'Grigsby, of 
BallioP College,;Oxford,*'has been appoiflted^Professor of alter- 
national Law at Zeddo, Japan; Mr. Nelson 'Ward, one of the 
.Re^strars of the Court otChancery ; Mr. Thomas ^uttleworth, 
Solicitor, Judges Associate tn the Northern Circuit ; the duties , 
of prothonotary being divided ; Mr. Shuttleworth for Lancasj^, 
Mr. , Worthington for Manchester, and Mr. T. E. Paget for 
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Liverpool. Mr. William Smith, Solicitor, has been appointed 
Clerk to the West Riding Justices sitting in Sheffield; Mr. 
nenry Vickers, Solicitor, Clerk to the Borough Magistrates at 
Sheffield ; Mr. William Burridge, Jun., Solicitor, Clerk to the 
New Local Board of Health, of Wellington, Somerset; Mf. 
John Graham, Solicitor, Coroner for the Chester Ward,^of the 
County of Durham ; Mr. Samuel J. Tombs, Solicitor, Town 
Clerk of Droitwich ; Mr. Peter Leckie to be a member of the 
Legislative Council of the Colony of British Honduras; Mr. 
JohifeBramston, Attorney-General for the Colony of Hong Kong; 
M^Francis Snowden, Senior Puisne Judge of the Supreme 
j^urt of the Straits Settlements, and Mr. George Phillippo, Junior 
Puisne Judge of the same Court. 


OBITUARY. 

October, 

29th. Sharp, J. A., Esq., Solicitor, aged 51. 

NoUmber, 

lytl^ Fearon, John P., Esq., Solicitor, aged 70. 

22na. Bartley, Henxy J., Esq., Solicitor, aged 47. 

26th. Poynder, Thomas H. A., Esq., Barrister- at-Law. aged 60. 
27th. Hughes, William, Esq., Solicitor, aged 72. 

28th^ Ayrton, Edward Nugent, Esq., Bamster-at-Law, aged 58. 
30th. Pole, E. S. Chandos, Esq., Barrister-at-Law, aged 48. 

• 

December. 

3rd. Kose, Sir George, F.R.S., Barrister-at-Law, aged gz. 

3rd. Berkeley, R. J., Esq., Q.C., Barrister-at-Law, aged 68. 
Sth. Twopeny, William, Esq., Barrisfer-at-Law, aged 76. 

7th Walter, Edward, Esq., Barrister-at-Law, aged 70. 

7th. Winterbotham, H. S. P., Esq., M.P., Barrister-at-Law, 
aged 37. 

xotb. Rollit, John, Esq., Solicitor. 

12th. Cholmeley, Stephen, Esq., Solicitor. 

Z2th, Southie, Horace R., Esq., Solicitor, aged 44. 

X3th. Stubbs*, George B., Esq., Solicitor, aged 81. 

X3th. Ward, J. W., Esq., Solicitor, aged 63. 

X4th< Myres, Mr. Alderman, Solicitor, aged 65. 

14th. Briggs, John Adolphus, Esq., Solicitor, aged 49. 
igth. Woodthorpe, F., Esq., late Town Clerk of the City of 
London, aged 58. 

aoth. Edwards, Frederick, Esq., Solicitor, aged 45. 

22nd. Pigot, Lord Chief Baron. 

23{d. Anderton, H.' Lyon, Esq., Barrister-at-Law. 
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I.— THE HISTORY OF ENGLISH LAW. 

rjlHE great object of legal history is to show, as Guizot 
observes, the causes of legal events, and the origin of legal 
institutions. Without this knowledge, the reasons for their 
adoption or continuance may be ^tirely mistaken ; and they 
iQAy be supposed to have an application to modem times 
when, in truth, thejr are wholly inapplicable. It is of peculiar 
importance to distinguish those barbarous elements in the 
institutions of a nation which are fated to disappear from 
those founded on the eternal principles of reason, which are 
destined to endure ; and to mark the decline and decay of the 
one, and the gradual advance of the other. This, as it is the 
great object of the history of law, so gives to it its greatest 
interest and attraction, blending, as it does, the philosophy of 
law with practical utility. For in this way we come to see 
\vhat parts of the early institutions of a nation are suited, or 
unsuited to the pftsent state of society, — ^the causes of 
their existence in former times, and the reasons why they 
should now be modified, in accordance with the dictates of 
advanced intelligence and experience ; or why, on the other 
hand, being based upon the eternal principles of reason, or 
on the enduring necessities of a free and intelligent com* 
munity, they are destined to remain. 

This may be illustrated by reference to that which is now 
the prominent subject of interest— the judicial system — an^ 
especially ae to the constitution of the judicature. It was a 

8 
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cardinal principle with the Romans, in their bbst age of the 
’republic, that no free citizen should be deprived of life, 
liberty, or property, without the judgment of a judge taken 
the people, not of life without the judgment of a popu- 
lar tribunal. Hence, said Cicero, it was a law : Nihil de 
capito civis, out de bonis, sine judicio popvli, out eorum qui, 
de^mque're eonstiiuii judica, ut detrahi posse.” This, which 
almost reads like a paraphrase of the celebrated clause 
in our Great Charter, expresses a principle necessarily 
regarded as vital in any free and intelligent community, and 
which has, therefore, been always adhered to in this country, 
and will be adhered to for ever. And more than that, as 
regards a popular tribunal in criminal cases and public pro- 
secutions, it has been, in modem times, adopted in every 
country in Europe and will be adopted in every free and 
intelligent community that is ever formed, to the end of 
time. So the whole course*of criminal trials — ^under the old 
Reman system, trials before sworn and impartial judges, 
eequi et jurati judiees, as Cicero called them, hearing the 
e/idence of sworn witnesses, audieiis^ex jwratis, as it was 
founded in reason and justice, gradually displaced the 
ruder usages, and will in substance continue for ever to 
endure, because the principles of justice an^ reason are 
eternal. But, again, while a popular tribunal will always be 
regarded in a free country as a necessary guarantee of liberty 
and personal security, it was equally a principle of the 
Roman system that in civil cases, not involving any such 
question, and only requiring accuracy of investigation, 
special judges should be selected for particular cases ; and 
this rational principle, long ago adopted in foreign countries, 
has gradually, in, modem times, been prevailing in our own, 
and was finally sanctioned by the legislature in the recent 
Judicature Act^ enabling the court to commit cases to official 
referees. 

Thus we ,see the eternal principles of reason and 
justice prevail and endure ; and the great object of legal 
ibistorv is to trace their influence and progress. This it 
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is which gilfes such essential importance in the study 
of legal histoiy^ to the introduction, the influence, and th? 
advance, of the Roman elements in the laws and institutions 
of a nation^ For, as Lord Holt said, as the laws of all 
nations were raised out of the ruins of the civil law, and all 
governments are sprung out of the ruins of the Roman 
empire — all the principles of our law are borrowed from#the 
civil law, and, therefore grounded on the same reason in 
many things. That is, he inight have added, and no doubt 
meant, all those parts of our laws and institutions which are 
grounded upon reason at all. For, the laws and institutions 
of the Romans being, as Sir Henry Maine has observed, 
those of a free and intelligent people, with the longest and 
largest experience any civilized nation has ever been known 
to attain, the laws and institutions of any other free, 
intelligent people, with similar experience, would naturallyf 
though gradually, approach to that great model. The 
progress of its influence was slower in this country tfian 
others ; from various causes, chiefly its insular position, 
but for that very reason, it is more important to trace 
its progress in our legal histoiy, especially as it includes 
all that is of real value in our law, and all that has* 
proved permanent in it, and all that is still existent and 
is destined to exist. It may be traced in the first dawn 
of restored civilization, when, as Bede tells us, of the first 
Christian king, he conferred this benefit on his subjects 
of framing his laws after the example of the Romans 
— ‘‘ decreta illi judiciorwn justa exemplum Ramanarum, cum 
cofiislio sapentium^ ccnsHtuiV* The channd through which 
the Roman system exercised an influence on the formation 
of our laws and institutions was, as Sir J. Mackintosh pointed 
out, the ecclesiastical. The influence was exercised earliest, 
first in the ecclesiastical courts : the firs^ which decided upon 
evidence, and afterwards^ in courts of equity, where for ages, 

the ecclesiastics sat as chancellors. It is tc^ be traced in the 

« 

Saxon laws, and especially in that valuable collection of them 
known, made in the reign of Henry I, and hence, called 

8— a 
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Hmrici Primi,ixi vrhich Saxon usages are curiously 
Vlended ¥nth precepts and principles taken from the common 
law. It is to be traced again in the Treatise of Glanvill^ 
in the reign of Henry II., where it is stated that sucn 
challenges Sr exceptions were allowed against jurors, as the 
Common law in the Ecclesiastical Courts allowed against 
witnesses: **Bxcipi fossmt juratores etsdmmodis quibus et 
testes in cuna ekristiamtaUs juste r^eUuntur." It is to be 
traced again in the greater work of Bracton, in the reign of 
Henry III., wh^re it is stated in the same way : eisdem modis 
avoventur a saeranunto quibus testes avoventur a tesUmono. 
It itf to be traced again in that interesting and valuable 
monument of our ancient law, the Mirror of Justice, which as 
Lord Coke says — though composed in the reign of Edward I., 
hy a learned and sensible man, treats of the laws and the 
ministers thereof, long befoiu the Conquest. This is shown 
by jntemal evidence, and it has this peculiar value, that 
while it states the Ikw as it was when it was composed, 
^hat it also states the various ordinances by which the law 
had been altered from the Saxon times to the time of 
, Edward I. It distinctly stated that it was compiled in the 
reign of that King — *• the King that now is ” — and it stated 
the law as it then was, but it also stated how it had come to 
be so, and gave the date of every ordinance by which, after 
Saxon times, it had been altered. Hence, the Mirror is of 
peculiar value, as showing the progress of our laws and 
institutions, and the influence of the Kqpan element up to 
the time of Edward I., when. ^y L ord Hale says, the frame 
was substantially settled. Am it very plainly shows the 
influence of that element, using As it does, many of the terms 
and phrases of civil or common law; as, for instance, in 
dividing judges into ordinary and delegated, and in showing 
how the barbarous ^axon and Norman usages were gradually 
giving way to the intelligent judgment of sworn judges or 
jurors, subject to challenge or exception for just Cause — the 
^origin of our modem trial by jury— the basis of our judicial 
system. , 
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It will be dbvious that in any histoiy of English law the 
great object must be to trace the influence of the Romaiw 
system upon the barbarous usages. But this object, though 
often indicated, had never been carried out. Hale had no 
idea of its importance in legal histoiy, and, therefore, in his 
fragment on the subject, he said that he could ^see no good 
in ti3dng to find out this pr that piece of law was deijved 
from the Romans. Lord Holt had a glimpse of the true 
idea when he said that as all laws, that is all laws worthy of 
the name, were derived from the Roman — ^the reason of laws 
must be derived from that source. A quarter of a century 
later. Duck wrote his learned essay on the rise and influence 
of the Roman law in England, but it was only an essa^r, not 
a histoiy. The learned Pettingall wrote an elaborate treatise* 
to show the analogy between^ the Roman judices and the 
English jurors, but thdt was a fragment and nothing morq, 
Before the close of the last c&tury, however, Reeves wrote 
his histoiy of the English Law. But in the most essential 
quality of his Histoiy of Law, Mr. Reeves’ work was most 
remarkably deficient. He often failed to show the original 
reasons and causes of ancient laws or institutions, and still 
more failed to show the causes of their gradual growth and 
change. He stated accurately enough what the law was at 
different periods, at which any formal or authentic exposition 
of it exists, as, for instance, in the reign of Henry II., in the 
treatise of Granville, or in the reign of Henry III., in the 
treatise of Bracton ; and, as in subsequent periods, by great 
statutes or ordinances. But he failed to show how the law 
had become what it WaA at those periods, and why it was 
different at one period from what it was at another. And, 
in particular, he failed to trace &ut the various sources of our 
law, and the different influences which had affected its 
foundation and its growth. He did qot go far enough back 
to find all the original sources df our institutions, nor follow 
the channels through which they operated in later times. 
He gave little attention to the Saxon period of our histoiy, 
and none at all to the Roman. He hardly noticed the col- 
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j^tion of Saxon laws made in the reign 'of Henry I, and 
^led to observe how it illustrated the combination of Roman 
.and Saxon elements in the formation of our law. He copied 
the whole of the works of Qlanville and Bracton, Iwt failed 
to observe how they illustrated the same process. As to the 
Mirror of Jwtice, probably from its being written, not in 
I/atih, like the others, but in the barbarous, obsolete Norman 
dialect, he evidently had not read it, and knew nothing at all 
about it. He had derived his only idea of it from Hickes, 
whom he often quotes, and who being not a lawyer, but only 
an antiquary, failed to understand it. Hence, he did not 
notice,it at all in his hasty view of the Saxon period, and 
only noticed it thus in the reign of Edward II. 

" The Mirror of Justice is a bpok whose consideration may 
properly belong to this reign. This singular work has raised 
much doubt and difference of opinion concerning its antiquity. 
Some have pronounced it older than the Conquest, others 
have ascribed it tQ the time of Edward II. Both opinions 
may Be partly right. There may, perhaps, have been a work 
by this name as early as the rate supposed ; but whoever 
judges from the internal evidence of the book, will be satisfied 
that great part of it is of a period much later, certainly after 
Pleta and Britton, for it states many points of law, as it 
Were, in a state of progression, somewhat receding from those 
writers, and approaching nearer to those of later times. 
Andrew Home, whose name it bears, might take up an 
ancient book and work it into the form we now see in the 
reign of the King, or at the end of the former, and if so, we 
should expect that whatever it propounds, was actually law 
in the reign of Edward II.” 

Thus Reeves had taken so little notice qf the book, that 
he had not observed that its author states it was written in 
the reign of Edward I. He goes on ; — “ The book treats 
of all the branches of the law, whether civil or criminal. 
Besides this, it gives a cursory retrospect of some changes 
ordained by some Kin^p.” 

Here again, it is obvious Reeves had not read the book, 
for it mentions under each head, every ordinance by which 
the law had been altered after Saxon times, that it is so more 
prectse and specific, in an historic sense than any book in 
the law. Yet so little did Reeves know of it that he went 
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on to say : — This book should be read with great caution, 
and sdme previous knowledge of the law as it stood abou^ 
the same period, for the^ author certainly writes with very 
little precision.” 

On the contrary, the author writes with more, precision, 
'and in particular historic precision, than any other. And, 
therefore, it is manifest that Reeves had not read the hook 
with any care, or with any adequate knowledge of the law, 
as it stood about the same period ; though what period this 
meant he evidently had no definite idea, as he had not 
found out when the book was compiled. ** This, with his 
assertions about Alfred, and the extravagant punishyients 
inflicted by that King pn his judges, have brought the 
Treatise under some suspicion.” 

Here, agafn, it is obvious that Reeves had never read the 
hook, for it contains no assertions about Alfred, which do not 
quite accord with what is known of that King by everyone 
not grossly ignorant of his character, his history, and his 
laws ; and the passages referred to are just those which bear 
the clearest marks of authenticity. All this, however, hafl 
evidently escaped the attention of Mr. . Reeves, who goes on 
to say : — 

“When read with these hints} the Mirror is certainly a 
curious, interesting, and in some degree, an authentic tract 
upon an old law ; though, considering t{ie anachronisms in 
which it abounds, that the antiquated law is promiscuously 
blended with that of the time in which it was revised ; and 
that the date of such revision is very uncertain, it is to 
be wondered at that some great writers fCoke and N. Bacon) 
have relied so much upon the author as to pronounce on the 
antiquity of many articles of our law, merely on its authority.” 

But the difierence between them and Reeves was that they 
knew the work, and he did not. It is plain he had not studied 
it. The passage above cited plainly showed that Reeves 
knew nothing of the Mirror, and bad never read it. For, upon 
the face of it, the author distinctly states that it was written 
in the reign of Edward I., whom he mentions “as the King 
that now is,” and so far from stating law “ promiscuously,” 
on the contrary, throughout, it cs^ully, and expressively 
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Sliitinguishes the laws and constitutions which existed in 
^RXon times from those which existed in later times, and 
mentions the ordinances by which they were altered. This, 
however, was lost on Mr. peeves, and hence, his history of 
0<tr law, however accurate in its different parts, failed to show 
its growth and progression. It showed, with great accuracy, 
whet it was at different periods, but it did not. show the 
C<mnection between them. It gave the whole of Granville at 
one time and the whole of Bracton at another, but failed to 
show why the latter differed from the former, or why he 
ceased to influence the formation of our law. He described 
veiy accurately the system of 'Ecclesiastical Courts as it 
existed in the 15th century, but it never occurred to him to 
^ce its influence in the Courts of Equity, or the influence 
of equitable jurisdiction upon the legal law, nor' to trace the 
•hannels through which the influence of reason, embodied 
in the Roman law, by degrees reached, permeated, and 
impibved, the barbarous traditions and institutions of the 
Common Law. 

• It is obvious that the great object of any new edition of 
Reeves’ History must be to supply, as far as possible, this 
deficiency in it, to throw more light on the original sources 
and elements of our law, and to trace its progress and its 
growth A good illustration of the fatal defect in Mr. 
Reeves' character as a writer of legal history is afforded by 
the way in which he deals with the important subject of 
trial by jury. Utterly unaware, on account of his neglect to 
study the Saxon laws and the Mirr&r, of thebrigin and growth 
of that mode of trial, and evidently unaware that the jurors, 
until later times, were mere witnesses, he says that the 
earliest mention of a trial by jury is in the Constitutions of 
Clarendon in the reign of Henry II,, which direct that the 
sheriff shall sweat twelve men who should ma^e the truth 
appear ** /octet jurare dttodecim kgales homnes, quod veritatem 
seeundum conscietiHam smm manifestabunt." Yet this was 
exactly what was directed by the early Saxon law, and the 
veiy term legates homines was the Latin version of the Saxon 
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phrase lahmen, which was originally 83nionymoa8 with com- 
purgators, just as compurgators were identical with juror^. 
And it was not until ages after the time of Henry II., that 
jurors exercised the functions of modem juries in hearing 
and deciding upon the evidence of witnesses. The pro- 
gress of institutions Reeves could not understand, and so he 
set down the first formal mention of twelve men he happened 
to find, which happened to be some centuries after the original 
institution arose, as the origin of trial by jury. 

When Mr. Finlason, on account of his known familiarity 
virith the sources and history of our law, which had been his 
constant study for a quarter of a century, was invited to edit 
Reeves’s History of the Law, he proposed to work upon that 
principle, and by the light of his oum study of the origind( 
sources and authorities of our early law. The learned editor 
of Glanville had introduced his work with a passage which 
appeared to present the true tiea. of legal history : 

The law of modem times is intimatelv connected with 
that of our forefathers, and the decisions or the present day 
are not unfrequently built upon principles that are enveloped 
in the mists of far distant ages. But to these princi^es 
the student must ascend if he would merit the name of a 
la-vyer, and if the labour be severe, he must reconcile it Ao 
himself, by reflecting that it was submitted to by Coke, Hale, 
and Blackstone. Led by the soundness of their judgments 
to investigate the earlier ages of our jurispmdence, these 
great men considered nothing useless, though it might possibly 
happen to be obsolete, which tended to enlighten their minds, 
and show them the fundamental principles of those laws 
which they so admirably illustrated.” 

And this learned writer well carried out his own idea by 
bringing ancient Saxon, Roman, and Ndrman authorities to 
the illustration of the work he edited, and among these were 
the Saxon Law, and the Roman Law ; and those interesting 
records of our law which show the influence of both, the Mirror 
of Justice; Britton, Fleta, and Bracfbn.** Nor was it only 
English authorities which Mr. Finlason followed in his edition 
of Reeves’s. He followed the example bf Savigny, and the 
principle laid down by the -German jurist, Guterboch^ who 
has given us a valuable work on Bracton : — 
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‘The historian must follow through the Saxon and first 
'Norman periods the traces of what was left behind by the 
. Romans ; he must study the return of the Roman law, and 
‘ tho growths and effects of the new school of civilians ; he 
' must investigate the penetration of the Roman elements into 
practical usage, and the influence upon the different branches 
of the English law, just then developing. He must then 
show, how the full development of the national law, and the 
confiAnce felt in the strength and capacity to standalone, 
produced an antagonism between it and the Roman law, 
which drove the latter from Westminster Hall ; and how the 
Roman law, nevertheless, gained ground in the Ecclesiastical 
Courts, and in the system of equity." 

Which was just what Reeves had failed to do, and what his 
Editor Strove to achieve. 

•The passage, copied from Gutterbock’s' work, exactly ex- 
presses Mr. Finlason’s view of the history of English law, 
and the view upon which he edited Reeves. It is manifest 
that it is equally applicable to4he administration of law in 
the courts as to the development of law which was carried 
on in those courts. And he applied the same view to our 
system of judicature and procedure, and especially to trial 
by jury. Mr. Finlason, therefore, executed his work upon 
thpse principles, and by the light of these authorities. For 
more than a quarter of a century, he had been familiar with 
the original sources and authorities of our early law, and he 
used his own knowledge of them with such casual light or 
illustration as might be gained from work's such as those of 
Kemble and Palgrave, as to Saxon law, and Savigny or 
Guizot as to Roman; but working chiefly qn the original 
authorities themselves. His own knowledge of these sources 
and authorities had enabled him to test their value by com- 
parison, and he had long known the peculiar value, fqr the 
purposes of legal history, of the Mirror of Justice, So far as 
regarded the Saxon period of our history, there were the 
Saxoil chronicles an? the Saxon laws, by which to test it, and, 
tested by these authorities, as well as by internal evidence, 
its authenticity was undoubted. Thus as to the adminis- 
tration of justice, it represented the trial of criminals as 
tried by twelve sworn witnesses called jurors, or -compur- 
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gators, and the same usages are found described in the early 
Saxon laws, and in the documents published by Kemble or 
Palgrave. Again, it represented these trials as presided over 
by local judges, “ reeves ” or bailiffs, and such judges are 
mentioned in the same sources of Saxon history. Again, its 
definition of crimes, especially such as to mayhem orbumingi 
tallied exactly with the terms of the Saxon laws andvthe 
incidents of Saxon histories. Lastly, it mentioned thsCt 
Alfred executed a great many local judges who had executed 
prisoners with wilful injustice or illegality, and it is stated 
by a contemporary writer that he was a severe enquirer into 
unjust sentences and his own laws, which sternly lay^down 
the Mosaic principle of retaliatory justice^ declare that those 
judges who wickedly put others to death, shall themselve.. 
suffer the same penalty. The Saxon portions of the work 
are thus abundantly confirme^, and the Norman parts of k 
are equally attested by their agreement with Glanville. Mr. 
Finlason, therefore, had, from long and careful study df the 
work found it well worthy of attention. There was no diffi- 
culty in discovering and distinguishing the later or Normdn 
parts of it, for they were all expressly mentioned and pointed 
out. He gave copious and careful analyses of it, and copiou& 
extracts from it, and found it of excellent use in illustrating 
that important period of our legal history, which lies between 
the Saxon age of the era of thq Greaf Charter; the con- 
firmation of which in the reign of Edward I., forms a great 
epoch in the history of our law. That era he also illustrated 
by a similar use%f the original sources and authorities ; the 
Rolls of Parliament ; the Charters ; the works of Britton, 
Fleta, and Bracton ; and the subsequent periods in the 
history of our law he also illustrated in like manner from the 
original sources, and in particular, by hundreds of citations 
from the Year books and later reports^ 

All this labour was cordially appreciated by English re- 
viewers ; for whose kind and handsome notices of his work 
Mr. Finlason will ever feel grateful ; and not the less so 
because they were accompanied with the frank and candid 
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'notice of some s 3 nnptoms of haste and consequent inaccuracy, 
miese defects in the execution of his work, the editor cheer> 
fully acknowledges, and would be ashamed of himself for 
ieeHng any annoyance at their being pointed out in a spirit 
so frank, so generous, and so kind. There has lately 
appeared, however, in a German organ of criticism, a review 
of ]^r. Finlason’s edition of Reeves, marked by a very 
different spirit and character, and equally characterised by 
ignorance, flippancy, and untruth. It is extraordinary 
that such a production should have appeared in a German 
critical journal, and still more so that it should have been 
thought worthy of translation and insertion in such an able 
legal periodical as the American Law Review. To the frank 
wmd candid criticisms of the English journals the editor 
bowed because he saw that they were the productions of men 
o{ learning and ability, and were marked by justice and by 
candour. But for the critiqhe of the German writer, he 
can entertain no other feeling than contempt, though he fails 
it a duty he owes to his own reputation and to legal jiur* 
.palism, to inflict upon it the chastisement of an exemplary 
exposure. It is manifest, at the outset, that the critic is quite 
incompetent to deal with such a work, for he says: — 
Reeves has used the sources which were then accessible 
to him in the most thorough and comprehensive manner.” 
Which, as we have seen, was just what Reeves did not do, 
for he made little of the Saxon laws and nothing of the 
Roman ; he made nothing even of the Leges Henrici Primi, 
and he made no comparative or historic usw of Glanville or 
Bracton, and he did no more than simply co^ them into his 
pages. And he did not, as has been shown, even take the • 
.trouble to read the Mirror, the most valuable monument of 
our early legal history. In truth, he had not an idea of what 
is meant by the history of law, and so could make nothing of 
its sources. The 6erman critic has an idea of legal history, 
for he is able tq perceive that Reeves had not. In this 
respect he agrees 'with Mr. Finlason, and says : — “ Reeves 
. did hot fully understand the growth and development of legal 
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institutions, and therefore he paraphrased .the. sources.'* 
In other woids he merely copied out Qlanville and Bractonf 
and omitted all notice of the only work which would have 
given him an idea’ of the progress of laws ; that is, he had 
not an idea of legal history. But the German critic, who 
has an idea of it, is in otter ignorance of its sources ; at 
all events, so far as regards English law. What he^ay 
know of his own, we know not, but there if. an absurd pre* 
sumption in his assuming to criticise a work on the history 
of English law, of the sources of which, it can easily be shown 
he knows absolutely nothing. 

, It should seem that the Germans have but very lately be- 
taken themselves to the study of the history of their ov7n laws, 
for Niebuhr observes, after reproaching historians of othe* 
nations for not having attentively studied the ancient law 
books — " But after all, we have not ourselves fared better, jbr 
it is now scarcely fifty years since Mdser published his first 
works, stimulated by which wO have at length began toahave a 
clear perception of the early institutions of our own country." 
That is, they have “only just begun" to acquire any 
knowledge of the history of their own law. They can hardly 
be qualified to criticise the labours of those foreigners who 
have demoted a life-time to the study of the history of their 
laws and institutions. Yet this is what the German critic 
has had the presumption to do, though his own incapacity 
for the task is made flagrant by his own criticism. At the 
outset he betrays what might he safely predicated, that he 
has no origin&l knowledge on the subject, that he knows 
nothing of the original sources and authorities of our law, 
and has taken his notions of it at second-hand. His main 
accusation against Mr. Finlason is that he has worked from 
his own study of the original sources and authorities, and has 
not, as the critic evidently has, takei^ his knowledge from 
modem German hooks 1 This is* actually betrayed at the 
Very opening of the critique, for the critic proceeds thus to ' 
assail ' Finlason : ' — “ It vras not to he expected that a new 
edition provided in English fashion with editor's 'notes, 
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W(>uld give to this solid work the form demanded by a 
l^nttitte historical conception.” 

That is, it is presumed, it was very difficult to make a good 
work out of a bad one, which is true ; but Mr. Finlason did 
llis best. His labours, however, are vain^ because he did 
not work from German sources. “ Those of us who were 
inclined to be sanguine, took up Finlason’s edition, in the 
hop^hat the essential relations connecting the development 
of English law with German and Franko-German law would 
be indicated with reference to the sources.” 

The scope of Mr. Finlason’s notes,*no doubt, had been, on/ 
the contrary, in accordance with the views of Hallam, and 
all sensible historians, that the Saxons who settled in this 
country were barbarians, who had no idea of law at all, and 
Te certainly did npt connect the development of llaw mth 
German sources. Nor would any German who had any 
kdowledge of the history of Ivs own country, ever dream 
even of associating the development or growth of law, even 
in thaf country, with German sources. The great Emperor 
Charlemagne, to whom we owe the reconstruction of modem 
soaety, made the Roman system his model, and strove to 
reproduce it in its vast dominions. And at least one of our 
Saxon kings leamt, at his court, by the great Emperor’s 
example, to strive to improve the laws of his barbarous 
subjects by influences derived from the same source. It is 
strange that a German writer should be unaware, that it was 
from Roman, not German sources, that law and civilization 
proceeded, since it was the great object of Sav^y to establish 
that fact. The German critic, however, does not mention 
Savigny, though he mentions some German writers of far' 
less importance, and whose imperfect knowledge of 
English law has long been known. The German critic is 
angry that the result of German works upon English and 
Anglo-Saxon law wdlre hot noticed, as, for instance, Schmid 
and Beiner. But as to these, Mr. Finlason was well aware 
that they had fallen’ into the error of Reeves, and had failed 
to notice the progressive and general change of law. Thus 
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it was pointed out, thirty years ago, that Schmid had given 
little attention to that remarkable collection of Saxon laws^ 
known as the Leges Henrici Pritni, because compiled in ms 
reign, but left unregarded by Reeves. It was too much to 
expect from Gprman authors greater knowledge of the sources 
of English law than our English writers on the subject had 
shown. As to Beiner, for instance, although his knowledge 
of English law was, for a German, considerable, it was so 
imperfect that a recent English translator of Gutterbock 
excuses himself from entering into Beiner’s views, because 
he was compelled to differ from them so materially. Here 
we may pause to admire the mingled absurdity and presump- 
tion of a German critic, censuring an English lagryer for 
taking his knowledge of English law from its original sources, 
instead of being content to take what he could get at secon?- 
hand from obscure German wrriters 1 Probably in the whole 
history of criticism, there ^ever was such an astounding 
exhibition of folly and presuinption I It is a folly and pre- 
sumption of which any learned German would ha^e been 
ashamed. Gutterbock, for instance, excuses himself from 
pursuing his enquiries beyond Bracton, “ because such a^ask 
would require a residence in England of some duration.’* 
But fools rush in where men of great learning hesitate to sfep, 
and the obscure German critic, who evidently has not read 
even German works upon the subject, is not ashamed to 
criticize, in a spirit of shallow scorn and ignorant contempt, 
the work which enlbodies the studies of an English lawyer’s 
life t Such presumption, of course, is accoinpanied with 
corresponding ignorance; for ignorance is blind, and the 
exhibition of ignorance made by this presumptuous writer, 
is something perfectly scandalous in any one assuming the 
critical office and function. The German critic goes on to 
quarrel with ‘ Finlason * for upholding the importance of the 
influence of Roman law in Englatfd. *'He says : German 
jurists would be the last to deny to Roman law an indirect , 
influence upon English law. But thdy do not look for this 
influence where Finlason is esp^ecially fond of tracing it, in 
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the domain of public law, but rather in the judiciftl treatment 
ef individual principles of private law.” 

‘ So much the worse for them if they do not. The reason 
would be ridiculous, even if it were true in fact ; for what 
tiould be more presumptuous than to restrict or measure the 
researches of English lawyers in the sources of their own 
law, by the views of German writers I But what is to be 
thougiit of a German critic writing in this way, apparently 
without any notion that the grand object of Savigny’s 
greatest work is to show the influence of Roman law in the 
domain of public law and institutions. The German critic 
sneers with shallow and narrow-minded self-sufiBciency at 
the great French writer Guizot, evidently unaware that 
Ouizot, upon this subject, avowedly followed Savigny ; an'd 
that Finlason’a study of the German jurist satisfied him that 
he might safely follow his own views, sanctioned, as they 
were, by the authority of the' two greatest writers on the 
subject The truth is, however, that the German critic 
knows very little of the works of his own countrymen on the 
sutyect, and is not acquainted with German works familiar 
to students of legal history in this country. The German 
critic, in his usual style, says : — 

” Bracton, of course, with his Romanising tendencies, is 
water for Finlason’s well. It is surprising, on the other 
hand,that he should be totally ignorant of Gtiterbock’s mono- 
graph, * Henricus de Bracton und sem Verhiilt ness zun 
rdmischen Rechte,' a book that has been translated into 
English.” 

It would not be so very, surprising, even jf it were true. 
Which it is not ; but what is surprising is that a German 
critic, in the same sentence, sneers at an English writer for 
tracing English law to a Roman source, and also for assumed 
ignorance of a German work, the whole scope and subject of 
Which is to establish that connection! Finlason might 
J.ustly retort upon his German critic the charge of ignorance 
of the German worl^ which shows, at all events, so far as 
Bracton is" concerned, a very large infusion of Roman law. 
The German author referred to was but following the fopu 
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steps of his atrthor Reeves, and by other learned writers, for 
instance, Spence, who refers our Equity system to a Romai* 
origin, and whose view, it is clear, were approved by the 
German writer. For Guterbock adds : — 

“ The best that has been written is still to be found in 
Reeves’ History of the English Law, Vol. I and II. Spence, 
in his work upon the Rqukable Jurisdiction of the Court of 
Chancery, which is ot great importance, for the Histoi^ of 
the English Law, has paid much attention to the history of 
the Roman Law in England, and has *made researches upon 
many details of the subject.” 

Now Spence traced the origin of the Equitable Jurisdiction 
through the Ecclesiastics to the Roman system, the Chan- 
cellors for many ages having been Ecclesiastics, and naturally 
introducing their own ideas of law and. procedure. And in 
the same way Mr. Finlason traced the influence of the 
Roman system through the same channels, upon the for- 
mation of our English system, %ven in the institution of triaf 
by jury. He, therefore, followed Spence. 

The German critic, when he sneers at ‘Finlason’ for I.JI aVAAlg 
Saxon institutions to a Roman origin, does not know that 
Finlason follows German authorities ; for instance. Guilds, 
as Guizot says, are generally considered as of Saxon origin,^ 
yet .they are undoubtedly of Roman origin, and must have 
been derived by our Saxon ancestors from their Roman pre- 
decessors in this country. Mr. Finlason, being satisfied 
that on this point Guizot was right, followed him in this, as 
in other matters. The German critic sneers at him for so 
doing ; but let us listen to a German authority — the highest 
upon such a point — Niebuhr: — “There existed at Rome 
from the earliest, certain guilds, the institutions of which 
was ascribed to Numa.” . They included, he adds, the prin- 
cipal trades ; and “ the object,” he says, “ was to give to 
the city trades a corporate existence, as in the middle ages.” 

Here, then, is the highest German authority on Roman 
history, against the conceited German critic, who insists on 
measuring the knowledge of other men by*his own, and to 
assume that nothing can be true of which he does not 
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happen to have been informed. It is not likely that th<! 
Sakons, who were, as Hallam says, mere barbarians, should 
'iuWe originated these useful institutions, but at the same 
tiHue they had the good sense to borrow them, and continue 
them; and they were the germs and originals of all our 
guilds and civil corporations. 

(.Again, the German critic is extremely angry with Finlason 
for discussing the Roman judicial constitution, especially for 
making the judices facli the prototj^es of English jurors. 
But here the German critic, through pure ignorance on the 
ode hand, and wilful inattention to the author on the other, 
falls into utter confusion and error. He evidently fancies 
the Saxon jurors and the modern English jurors the 
Same, aud then easily accuses Finlason of error m 
likening the Roman jitdice<i to the former. But Finlason 
does no such thing; he compares them rather with the 
latter; just as Savigny compares them with the German 
judicators, the scahtni. That is, Finlason finds in the 
Roman judtees the prototypes, not of the Saxon jurors, who 
•were mere witnesses, but of the selected judicators, instituted 
by Charlemagne upon the Roman model, and the jurors Of 
later English times — ^that is, men selected and sworn to tiy 
cases on evidence. The German critic is so ignorant as to 
think this is a new view I Why, a century ago— ^s far back 
as 1769 — Pettingall published his learned “ Enquiry into the 
use and practice of juries among the Romans, from which 
the origin of English juries may properly be deduced ;” that 
is the modem, not the ancient compurgaftrs, but the juries 
which arose in a later age, deciding upon evidence. Savigny, 
after pointing out the identity between the boni komnes (the 
very phrase used in the English law to designate jurors) and 
the judicators, under the German system, corresponding 
to the judices selecti of the Romans, proceeds to remark : “ It 
is remarkable that the right of the juries of England is in 
an essential particular different from the Germans, and 
Accordant with the Roman system." Spence, also a man of 
msmense learning, took the same view. The selected judi* 
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, cators \of the Roman system are seen at this day in thee 
'nautic,al assessors of the Admiralty, and the Roman system, 
on which thd Roman judges in criminal cases were chosen 
Was substantially similar to our own jury system. 

Again, in the Roman criminal form, trials in the formation 
6f the jury or judicial body, taken by lot, .f^ortitio jndicumJ 
from the general body of qualified citizens, there was the 
right of challenge, exactly as in the English system, and it 
Can be shown that this also was taken by the Saxons from 
the Romans. The accuser and the accused, under the 
Roman system, had the right of mutual challenge or objec- 
tion to such particular persons as judges (Cic. odAtt. f. i6.) 
The same system is to be traced in the Saxon laws, (though 
the early Saxon jurors were compurgators), and in Glanville 
and Bracton. Mr: Hallam eVen recognizes that in Saxon 
times there is mention o&jurie» chosen by^both sides (ii. 284). 
This had not escape 4 the notice 6f Montesquieu and Giyzot ; 
and the* German critic, who sneers at them, has not acquired 
even their measure of knowledge. This is the mose dis- 
creditable to him, because more than one German Writer in 
our own times have fully explained the system, and shown, 
how closely, as Montesquieu had long ago pointed out; it 
resembled the English jury system. (Goettling, Geschichie 
du Rom Stoats verfassung, 4.) Walter, Geschichte des Rontk 
Rechts. Fegerstiom De Judiatres apred Romanos. Thus 
Mr. Finlason’s views on the subject are those of the latest 
and h^st Germs^ writers ; all ignored, however, by the 
learned German Critic ! 

The German critic, howeyer ignorant qf all thi^ blindly 
follows Reeves, who tells him that trial by jury was insti- 
tuted* in the reign of Heniy IL, probably having in his mind 
the institution of the grand assize mentioned by Glanville, 
and confounding it with trial by jury, whereas it was only a 
mode of ascertaining the testimony of the neighbours on the 
question, a method known for ages before t!ie Conquest, and 
the, only sense in which it w^as instituted under Hemy 
tl., Was in its being substituted, at the option of the 
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Ija the history of ENGLISH LAW, 

teiiant for the duel, or trial by battle which the Romans had 
substituted for th^ ancient English mode of trial. But that, 
on the other hand, was only a trial by witnesses or compur- 
gktors, and was not at all like the modem trial by jury, inso- 
fiiuch that Glanville himself speaks of the champion who 
waged the “ duel ” as a juror, exactly as in the Mirror the 
safxie expression is applied to the champion or the compur- 
gator. This is one amongst numerous instances of exact 
accordance between Glanville and the Mirror, showing the 
authenticity of the latter, and fully justifying its copious use 
by the learned Editor of Glanville by way of* illustration or 
commentary. 

The German critic, however, is most scornful and 
contemptuous about Finlason’s use of the Mirror. Let 
us test the Genpan critic’s knowledge of the subject ; we 
^shall find him as ignorant of it as every other. He says, 
speaking of the ist and and volumes of the work : — In 
neafly all the notes the Mirror of jMstice is cited as bn autho- 
rity.”^ This, as a simple matter of fact is untrue, it is not cited 
Sfter the reign of Edward II., where Reeves erroneously 
notices it (rather early in the and volume) and it is cited only 
occasionally during the period to which it really relates, from 
the- Saxon age to Edward r. The German critic, however, 
knowing nothing about^ it, follows Reeves blindly. “ The 
Mirror is a legal source of Edward II. time, and parts 
of it are of very doubtful worth. Together with much 
valuable information, it contains numerous statements 
about the historical origin of legal {Principles, which 
have the**stamp of falsity on their face.” This sentence^ 
plainly shows that the critic has never seen the Mirror^ 
and that he is only expanding the erroneous passage 
in Reeves, from which he has taken his idea of it. The 
whole statement- is •unfounded. There is not a particle ^ 
of truth in it ; nor in what follows : — Institutions, which 
according to all trustworthy evidence, were established 
a^er the Conquest, especially in the reign of 'Henry IL, 
are referred back to the Anglo-Saxon period, and then 
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of course) thS credit of originating those much admired 
Norman institutions is given, by tradition to Alfred the 
Great.” 

Here, again, if there' were nothing else to show it, there 
is ample proof that the German critic has. never looked at 
the Mirror, There is not a word ‘of this statement which is 
true — not a single word. The name of Alfred is only men- 
tioned in the entire work two or three times ; and hi not a 
single instance as the founder of any institution at all ! No 
Norman institution is referred to Saxon times, but, on the 
contrary, the reader is told clearly that the institutions 
mentioned had clearly all of them been altered and estab- 
lished in Norman time and the ordinances of Henry if. and 
even Henry I. are carefully mentioned, showing how the 
Saxon laws had been altered. Here, indeed, as already 
pointed out, is the value of the work, and for this reason it 
was so copiously cited by the llamed editor of Glanville, and 
by Mr. Finlason in editing Reeves. And this perman critic, 
evidently in utter ignorance of the edition of Glanville, 
published half a century ago, and which teems with citations 
from the Mirror ^ has the increditable, presumption never 
having read the work himself, to sneer at an English lawyer,* 
who, after twenty years study of the book, has made a use 
of it, ^ for the purpose of illustration, sanctioned by the 
example of the most learned lawyers of his age ! Surely this 
is a rare display of impudence and imposture ! 

But let us go on, for" this is an imposture which, on 
account of its* impudence, ought to be unsparingly 
exposed : — “ That the author should have a special fond- 
ness |or the Mirror is easily intelligible, fcr its fictions 
chime in with ‘his view. They show the existence in 
the Saxon period of the later English institutions.” 
The truth being that they show nothing of the kind,^but 
exactly the reverse, carefully and expressly pointing out that 
such and such an institution was of later origin, and showing 
how it differed from the earlier, nine tenths pf its contents, 
referring the. institutions described to Norman, not to Saxon 
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times, A more ludicrous exhibition of ignoran<ge never waa 
in the form of a criticism. And the fim of the 
thing reaches its height where the' presumptuous critic pro- 
cess to assume the airs of a man who has mastered a work 
which it is plain he has never seen ; and to lecture a man 
who has shown himself a perfect master of it in these terms — > 
*‘Pinlason several' times reproaches Reeves while correct-, 
jng him for not having reading read the Mirror. Reeves, 
was certainly thoroughly acquainted with this source. We 
could wish that Finlason had read the work he edited to as. 
much purpose as Reeves read the Mirror.'^ 

The German critic; it is clear, had not read as much of 
the Mirror., as Reeves« who had probably scarcely read 
the first pages of it. The. German critic has copied 
what Reeves wrote of it, and can say no more about it than 
to repeat or expand what Reeves- had written of it. Those 
who have read Mr. Finlason’s potes will have seen that he 
at all events had made himself perfect master, not only of 
the Mhror, but of the Saxpn laws, and all the monuments of 
our legal histoiy during the Saxon and Norman periods,- and 
thdy will have no difficulty in seeing that his account 
of the subject, is far more likely to be correct than the 
GTefman writer’s, who bad evidently known nothing about it. 
The German critic was impertinent enough to say that 
Finlason is not acquainted with the wOrks of Kemble and 
Falgrave. But here, again, in assuming Mr. Finlason’s 
ignorance, he only betrays his own. It happens that the; 
very works mentioned, more than any other modern publica-. 
tionsj uphold Mr. Finlason’s conclusions, especially as to the 
value of the Mirror, and the origin of real, trial by jury.. 
. In the Codex DiplomatiQm, for example, is to be found repeated 
fostances in which the king’s thanes, or earls, are called 
comHes, or companions of the king, &c., which is ' the term, 
used in the Mirror m But then there are similar fostances m 
‘ Bede. Kemble, and Falgrave of counw could only work from, 
the origintd sources of Saxon history and laws, and with 
vhich any student of Saxon histoiy would be familiar,, andl 



THB HISTORY OP ENGLISH LAW. I35 

it is only the ignorance of the Gehnan critic which makes 
him fancy that those writers disclosed anything new, or added 
materially to the knowledge of those who studied the original 
sources and authorities, and with which even students of 
Saxon history would be familiar. In the Codex DipUmaticm 
again, are to be found* instances of appeals to compurgators 
who were the jurors in Saxon times, and in Palgravg^’s 
great work similar instances are given. These instances, 
indeed, only corroborate the evidence afforded by the Saxon 
laws, with which Mr. Finlason was long ago familiar, and 
added nothing to his knowledge on the subject. But as far 
as they go, it will be seen that they quite confirm his con- 
clusions, and what is to be thought of a critic who represents, 
probably'in utter ignorance of these works, that the author 
whom they entirely confirm, fell into error, because un- 
acquainted with them. Enough has been said to show^ 
that the * editor is a stmnger to the Germain and English 
law, and that Kemble and Palgrave have writter^ in 
vain so far as he is concerned.’’ Substitute for * Finlason/ 

the German critic, and the sentence will be truth. It 
* 

is «ianifest ^that the German critic cannot have read 
these works, or has not understood them, for they entirely < 
support Mr. Pinlason’s views. The idea that he had not 
read works published' thirty or forty- years ago, is as 
ab§urd as that any student of the original sources of Saxon 
law could derive much new information from them. No one 
who has read them, or who had any knowledge of English 
law, could fancy* them, as the Gemuin critic evidently 
does, authorities on the history of our law. kicidentally 
they contain some illusfcratioi^.of it, but their readers know 
that their scope is rath<fr the. history and antiquities of 
Saxon times, than the history of English law, and the. 
Gerinan critjc betrajrs.his awn utter ignorance both of 
English law and of the works to which he refers in suppos* 
ing them to be coimected. Moreover, no student (tf the 
history of law would ever^ dream of taking his authorities 
from modem works I Here, again, the German critic betrays 
pot only his ignorance, but his incapacity fof knowledge. 
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The German critic, having no real knowtedge of the 
>riginal sources of our law, is obliged to cling closely to 
R.eeves, and yet does not always understand him. Thus, in 
jhapter ii, Mr. Finlason observed in a note : — 

. The author heads this and the next two chapters alike, 
\^ltiam I to John — thus treating the whole period as one, 
|md mixing up the events of it without 4istinguishing the 
im^rtant era in the history of outlaw, which is marked by 
the reign of Henry II. The second of these two chapters 
therefore * (f .0. chapter 3 and 4) ’ is entirely devoted to the 
law as it was in the reign of Henry II., and therefore it 
appeared better so to entitle the chapter of that reign, and 
to entitle the present William I. to Henry II." 

Th%t is, not as entirely or exclusively applicable to the 
period anterior to Henry II., but principally so ; and of the 
topics treated of in the chapter, there is not one which had 
not its germ or beginning in time, antenor to that reign. 
Then coming to chapter 3, th| one he had already mentioned 
as devoted to the rate of the law in the reign of Henry II., 
Mr. I^nlason so entitles it. The German pritic quarrels with 
this as^interfering with the integrity of Reeves, but he had 
e'Jidently not read Reeves, for Reeves himself in effect so 
describes the scope of this chapter, and he says in this chapter 
{hat some point of line between the conquest and the reign 
of John should be chosen, and the contemporary law of that 
time stated in all its branches, and then, he says, that : — 
" The new jurisprudence seems not to have been thoroughly 
established, or at least literally explained, till the reign of 
Henry II., when we meet with the treatise of Glanville. 
The scope of that work marks the reign of Heniy II., the 
most favorable period for our purpose ” (p. 151.) So that 
Reeves himself desTcribed the scope of the chapter exactly 
as Mr. Finlason has done. 

But there is something better still behind. Take another 
specimen of the Gkrnlan critic’s acumeti : — 

*' The following instance taken at random, illustrates the 
pedantic narrow-mindedness of the Glossarist (?) Glanville 
speaks once of avuncuitts ex parte pains and ex parte mains. 
That grates ai'ainst Finlason, who has his school boy’s 
Latin still in mind, as an incontet expression. Avmculas 
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must mean maternal uncle. The proper word for paternal 
uncle would be patrum. Reeves must have carelessly over< 
^looked this. Did Finlason ever ask' himself the ongin of 
the word * uncle,’ which certainly means patrum as well as 
avunculus ? . Ought not the English word to have suggested 
the fact that* the mediaeval Latin of England and France, 
when it is imitating a Roman model,, employs avunculus 
in the sense of patruus ? ” 

To be sure, no doubt, and that was the very reason wny, 
to a modem reader, it was necessary to point it out. In 
the time of Qlanville, the law of succession being still 
unsettled, the distinction was not drawn between the uncle 
on the father’s side and the mother’s, and, therefore, he used 
the same term for both. And Reeves, a mere topyist, 
followed him in his error. But the learned editor of Gian , 
ville, whose work ’’the German critic, it appears, has never 
seen ! pointed out the error, and Mr. Finlason took care to 
point it out, too. H& imagimd that his work would be read 
by men who had, at all events, a knowledge of the e^ments 
of English law, and, therefore, he did not think it necessary 
to explain what the German critic evidently does net kijpw, 
that the uncle by the father’s sidtf — the patruus — would 
ordinarily succeed, according to the modem laws of descegt, 
before the avunculus ; rather an impoitant difference between 
them, of which, however, the German critic evidently is not 
aWare. 

The German critic further says : “ The Editor should 
have noticed the late special English works, and the publi' 
cations of histf>rico-legal sources issued by the Record 
commission.” What the critic knows about them is shown 
by what follows: ” It was .especially surprising to us to 
notice that the year books are made to begin with Edward 
II., in utter disregard of Horwood’s edition of the Year 
book of Edward I.” 

The Year books are “ made to begin with Edward II.,” 
because the published series does begin with that reign, and 
there is no mention of “ Horwood’s edition of the Year books 
of Edward I.,” because there was no such publication.,* The 
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fipok referred to and of which the German critic Jiad heard. 
Rias merely a publication of two or three years of that reign, 
rather curious as s|>ecimens, than throwing any additional 
light on our legal history, and containing nothing not known 
to students of the Year books of Edward II. The German 
critic also professes his surprise at finding no mention of 
l^ichQlls* edition of Britton, as if it added anything to our 
knowledge of the workl One more illustration of. the 
‘German critic’s honesty. He complains of ‘Finlason’ for 
not using the publications of the Record Commission, of 
which the two principal and most important are Thorpe’s 

Ancient Laws and Institutes” and the Welsh Laws. 
Yet the* first of these works is mentioned and quoted in 
jlJmost the first page of Mr. Finlason’s Edition of Reeves 
and is largely quoted through the earlier chapters ; and the 
critic, on the other hand, sneers at him for using the Welsh 
laws, which it plainly appears^ the critic was not aware 
of the publication I 

But thus it is with the German critic, from first 
to last, it is manifest that he has no knowledge of the 
sources of our law, and that his only idea of knowledge 
is ,of that derived at second-hand from mere heresay. 
It is, therefore, only with mingled sentiments of amuse- 
ment and scorn that one reads his final judgment of 
a work of which he is so obviously incompetent to judge, and 
his criticism of which, disguising as it does utter ignorance 
■of the subject, by the assumption of an air of scorn, is neither 
more nor less than an audacious piece of litergiy imposture. 
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11 .— MICHAELMAS TERM AND SITTINGS. 

TN pursuing our retrospect of the business and sittings in all 
the courts during the last Term and sittings, we. desire to 
say that one of our reasons for it is that there are m^ny 
cases which are not reported in the .law reports, at all events, 
not in all of them, but of which some notice, howler brief, 
should be taken. 

Recommencing with the Court of Appeal in Chancery, we 
have to notice that before the full court, the Lord Chancellor, 
and both the Lords Justices, a case arose which iiludlrated 
the true doctrine as to contempt of court — that it Is a wilful 
disobedience of the writs or orders of the court, or a direct 
obstruction of its proceeding's. The particular case was of 
the former class, and the court Raid there was no wilful breach 
of the order, and, therefore, no contempt. {Witt v. Corsoran^ 
December 3.) This is the true doctrine : all decided cases, 
except one or two recent cases in the Queen's Bench, ^anj»e 
reduced to this principle; any dtcto. which go farther are not 
law; there is no difference in* this respect between superios 
and inferior courts of record; and indeed, the Court of 
Queen's Bench itself has since, held that an inferior court of 
record cannot commit for contempt, out of court, where it is 
not a disobedience to its writs, or actual obstruction of ita 
process. 

In a railway case before the full court, a transaction between 
the auditors and secretary 'as to cancellation of shares, to 
release the holder, was held invalid, “ as such a transaction 
coiild only be supported on the clearest evidence of authority 
and honesty." (R0 Holyoake Railwt^ Company, December 10.) 
The inconvenience arising from the L^rd jChancellpr sitting 
as a judge of first instance, was illustrated in a case in which 
the Lo^ Chancellor,, sitting for the M^pter of the Rolls, 
refused an injunction, and afterwards the new Master of the 
Rolls granted it. . The party appealed, and the full cdurt 
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reversed his order. No doubt, the Lord Justices lat with the 
^Lord Chancellor, but it is evident that it was hardly satis* 

, factory. MitropoUtan Railwt^ Co., December 17.) In a 
case of obstruction of lights, in which the Court of Appeal 
had, as the Vice-Chancellor had done, to determine as to the 
effect of the scientific evidence, and deemed the obstruction 
not 9ade out ; it was objected that the building was com- 
pletedf, but the Lord Chancellor said that this in itself, was 
not conclusive; the Court would not order a completed 
building to be removed, except in extreme cases ; but it could 
do so. The court, at all events, could give damages in such 
a case, and it was desirable that the Court should assess 
damages in order to prevent repeated actions at law. {The 
*=Ci 1 y of London Brewery Co., December 4.) A case came before 
the Court of Appeal in which they had to decide between two 
conflicting views, taken by Lord Romilly and the Vice- 
Chancellor, as to the effect of the common covenant 'in a 
settlement, “that in case, after the solemnisation of the 

marriage, Mr. or Mrs. A , or either of them, in her right, 

should Viecome entitled to any moneys or other property 
then all such moneys or property should be vested in the 
trustees of the settlement.” The husband died previously to 
his wife’s title to the fund in question accruing. The petition 
asked that her share might be paid to her. Two cases 
decided by Malins, V.C. Dickinson v. Dtlwyn, 39 Law J. Rep. 
(M.s.) Chanc. 266, s. c., L. R. 8 £q. 546 ; Carter v. Carter, 
39 Law J. Rep. (m.s.) Chanc. 268, s. c., L. R. 8 Eq. 551), to 
show that a covenant in these terms extended Only to property 
to which the wife became entitled during the coverture. On 
the other side, a conflicting decision of Lord Romilly, M.R. 
(Stevens Van Voorst, 17 Beav. 305), Avas relied on. Their 
Lordships said that they had consulted the Lord Chancellor 
upon the matter ; |^nd Jie was of opinion, and they agreed 
with him, that the rule laid down by Malins, V.C., was the 
most consonant with reason, and should prevail. Accordingly, 
a covenant in these terms applied only to property to which 
the wife became entitled during the coverture, and Mrs. 
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Robinson's %hare in the’ fund was not included in her settle* 
ment, and nyist be paid to her. {Ex parte Robinson). 

There was a very important case before the full court as 
to the jurisdiction of the Court of Bankruptcy, in which it 
was held, that, though that cpurt has very large powers to 
decide all questions necessary for the proper administration 
of a bankruptcy estate, it does not enable the assi^ees 
to draw within the jurisdiction of the court the owners 
of property not vested in the assignees; and still less 
does it enable the court to work at a decree of the Court 
of Chancery {Maule v. Davis, December i6). This only 
carries out a former judgment of Lord Selbome’^, in which 
the nature and bounds of the jurisdiction of the Court of 
Bankruptcy are* defined in a very clear and masterly way. 
(It will be found in Messrs. Roche and Hazlett’s last edition 
of their Laws of Bankruptcy, among the addenda prefixed^to 
the work.) 

The Chief Judge in Bankruptcy had to decide a question, 
which^he said, was one of great importance, whether, when 
in consequence of accident (as the admission of a i^ry Igrge 
debt against the estate) the assets becopae insufficient to 
pay the composition, which has been agreed to be taken, the 
majoritory of the creditors can consent to take less. The 
Chief Judge held that th^y could. {Ex parte Radcliffe, in 
re Glover.) 

The Bankruptcy court is closely connected with Chancery; 
the Full Court of Appeal in Chancery, being the Full 
Court of Appeal in Chancery. It is the only court which 
is always sitting. The registrars, as will be seen from 
the daily reports throughout the ygar, and unhappily 
never* want business, every day see the bankrupts are 
examined before them, with the usual story : debts measured 
by many thousands, or tens of thousands of pounds, and 
assets comparatively small. The Vice*Chancellor (Bacon), 
Chief Judge, sat now and then as a Cou(t of Appeal from the 
County Court judges or the'registrars. In one of the County 
Court appeals the question was as to the validity, as alafost 
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creditors, of a marriage settlement which was to mciude 
“ all future real or j)er8onal estate of the husband.” The 
^ice>Chancellor held such a settlement invalid, as opposed 
to justice and the law^ for, that a man could not be allowed 
thus to withdraw the whole of his property fh>m creditors. 
Ex parte RoUand Law Journal notes 188.) The Full Court 
of Appeal in Chancery took appeals from Bankruptcy, either 
from the Chief Judge or the Registiais, once a week during 
the Term and sittings. 

In one case before the Lord Chancellor and Lord Justice 
James, a shipowner claimed a lien for a sum of money which 
was to be advanced under the charter out of ffeight on the 
clearing of the ship, which cleared but never smarted, the 
charterers becoming bankrupt. The judge of the Manchester 
County Court held that the owner was not entitled to the 
lien claimed, and this decision was affirmed by the Chief 
Judge in Bankruptcy. The owner now appealed. Their 
lordships held that the ship, not having commenced her 
voyage, no freight had been earned or commenced to be 
earned,^ and there was, therefore, nothing in respect of which 
the ordinary mwcantile lien for freight would arise; nor 
was there anything in the wording of the charter-party to 
show that the word ” freight ” was used in any other than 
the ordinary sense. And so the appeal was dismissed with 
costs. (Ex parte Nyholme, re Childs, Law Journal notes, igo.) 

It is due to Lord Selbome to point out that he was the 
first to originate a practice of permanent sitting in chambers, 
most beneficial to the suitor. On the other hand, it is due 
to the Master of the Rolls to add thAt he has most cordially 
concurred and co-eperated with the Lord Chancellor in 
cart 3 dng 'out this salutaiy practice. Thus we read in the 
Times, at the last day of the year ! — 

“ His Honour sat to da^ for the first time in the vacation 
to take pressing applications at the Rolls’ House, and will 
again sit on Wednesday next if required. Only a few appli- 
cations were made on the proper occasion. The vacation 
sittit^ were inaugurated by the Lord Chancellor, and will 
ba continued in the several vacations on Wednesday. Mr. 
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Church, tHh Chief Clerk at the Rolls’ Chamber, heard a 
number of summonses for tline to answer, &c.” 

The Law Jaimes says : — 

We understand that the Master of the Rolls has signi^ 
fied his intention to facilitate in every way in his power the 
tiimsaction of business in his chambers. This is most 
important, for, no doubt, many ex parte applications are 
made in the Chancery Courts which can be as well an^less 
expensively made in the Judges’ Chambers. We hope the 
Vice-Chancellors will follow the good example of Sir Georgs 
Jessel.” 

The decisions of the Master of the Rolls are regarded with 
satisfaction as showing a robust good. sense and firm grasp 
of legal principles. An information was filed to restrain the 
defendanf from driving piles into the river Stour, at Sandwich, 
to form a platform in fromt of his quay and wharf. 
defendant did not dispute that the Stour was a navigable 
river ; but he contended that^ as the platform he was making 
was only three feet broad, the matter was too trifling for 
the Court to interfere with. He also alleged, in justffication 
of his acts, that the formation of the platform wo^d enable 
him to land his goods easier and sell them che^er,*and 
thereby confer a public benefit on the neighbourhood. But 
this was bad law, and the Master of the Rolls, therefore, hfild 
that the benefit which the defendant said would be derived 
by the public fa|m the erection of the platform, was not such 
a benefit as would justify the defendant’s acts. He also said 
that on such a question as this, the Court would not consider 
the amount of the damage done ; but seeing that it was an 
illegal act to*place any obstruction, however slight, in a 
navigable river, the Court would restrain it. {Law Jownal 
Notes.) The Law Times and Law Journal have repeatedly 
expressed their satisfaction at the vigour of Sir G. Jessel’s 
mind. 

In a case before the Master of the £.oll8, as to the con- 
struction 6f wills. Sir G. Jessell intimated that he ” should 
discourage citation of cases on the dbnstruction of other 
wills, except where some principle was laid down, or .where 
tome technical terms were defined or expressed,” which was 



Z44 ' MICHABLMAS TERM AND SITTINGS. 

• 

the rule laid down by the House of Lords in the tending case, 
^Gny V. Pearson^ 6 H., L. cases 6i, io8), which is approved 
by the Law Times. 

In a Charity School case, the Master of the Rolls decided 
some very important points ; that the Charity Com- 
zxwsioners have jurisdiction in contentious cases, that they 
hav^ power to appoint additional -trustees without removing 
the old trustees ; — that the power given to the majority, 
uhder the Education Act, did not make the appointment 
bad ; and, lastly, that as the Commissioners had jurisdic^ 
tion, the court would not interfere with their discretion, 
except in a gross case of miscarriage. (In re Burnham National 
Schoolij Law Journal notes of cases, 185). His Honour had 
to declare a bequest for a very salutary object, providing a 
home for widows and families of military and naval officers, 
void, under the mischievous ** Mortmain Act, which is no 
Afortmain Act at all, but ^simply an odious, absurd, 
and injurious law against charity, under which a man 
may leave any amount of property to a concubine, but 
caijpoti^eave an acre tg endow a church, a school, 
or a hospital. [Atherton v. Merriman, December 15) — (see 
J^inlason^ on the Mortmain Laws, published 1853.) On a 
petition for payment of surplus proceeds of glebe vicar- 
age land, sold for redemption of land tax, for the purpose 
of permanent improvements of the vicarage, his Honour 
held he had no power to make the order, and when reminded 
that other judges had made similar orders, observed that 
because other judges had exceeded their junsdiction it was 
no reason why he should do so — [In re Nether Stowey Vicar- 
age, December 13th}. But if such is the law it is simply 
iniquitous and absurd, and ought to be altered. 

Before the Master of the Rolls a case arose in which the 
pecision in the celebrated leading caso of TuUi v. Mozhay 
(as to Leicester Square) was carried out, and it was held 
that as one of the parties to a partition had got] a benefit 
by an undertaking or condition, this imposed a trust on him 
and all claiming under him, with notice — a most important 
head of Equity. [Webb v. Tulk). 
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In anotheiKasfe, th6 Master of the Rolls declined by way 
of injunction to give the effect of a specific performance in a 
case where that .relief could not, according to eqi^table- 
prmciples, be given, as the breach of contract could be com* 
pensated in damages. {Lord Abinger*v. Ashton, Dec. 12). 
** The court,” said his Honour, “ has no jurisdiction to 
compel specific performance of a covenant to repair, ^d, 
therefore, cannot restrain a breach of it by injunction.” In 
a court of law, an injunction could now be obtained an such 
'a case, if there was “ a continuance of an unlawful and in- 
jurious act.” 

The Master of the Rolls, like all the other Equity judges, 
had more than one sewage nuisance case, and in granting 
an injunction against a' Local Board of Health ( 7 ) for 
polluting a stream by sewage, observed that “there is a 
vis ineriia about Local Boards , which requires a great deaj 
of pressure to overcome.” Attorney-General v. The 

Ayles/bury Local Board of Health, Dec. 17.) 

The Vice-Chancellor had some very important cases to 
deal with. ,In a cape in which it was necessary take 
evidence in France, the Vice-Chancellor consented to request 
the Court of First Instance there to accept a commission 
to examine the witnesses on behalf of this court. {The 
Imperial Land Cornfaffy v. MasUrman, Dec. 13.) This was 
confirmed by th^^uir Court of Appeal. It was the first 
time such a course had been taken in this country, and it 
was required, because there were unwilling witnesses, and 
an examiner would have np power to compel their attendance. 
The preced:ent is one of great importance, and, if followed, 
it will have salutary results. - In a suit instituted as long ago 
as March, 1868, on beijalf of infants, to set aside a contract 
entered into under .the sanction of the court in 1868, for the 
purchase of an tetajte, cna the ground o{ alleged fraud iii the 
valuation, the parties were cross-examined in court upon 
their respective affidavits, and the Vice-Chancellor held upon 
the evidence that the fraud was not made out. {De Witte 
DeneaiiDec. 10.) In one of the many cases which arose out 
' : 10 
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Of the winding’Up of the Hindustan and CRina Bank, A 
purchaser of shares, who had given in the name of an infant 
Os the transferee, was held liable to the seller as the real 
owner and purchaser, and liable to indemnify him. (Mc^- 
Hurd V. Baton, Dec. i6. An action arose out of the same 
transaction in Which a court of law held in > the course of 
Teitn, that no custom justifies giving infants name in vido 
post. 

An interesting decision 'Was given by the Vjice-Chancellor 
on the subject of testamentary gifts to illegitimate children. 
Which the Law Times thus summarized : — 

IRie testator'married twice. By his first wife he had two 
children, both of whom died inhis life>time, one only leaving 
issue. By his second wife he had two children^ both bom 
before the marriage. By his will he gave to his wife power 
to dispose of his property among ‘ our children,' and in the 
bVent of her making no will, the property was to be equally 
divided between his ' childreh by her.’ It was argued that 
by allowing the illegitimate children to come in under the 
will, the legitimate children would be excluded. The Vice- 
Chancellor said, however, that there is no rule to prevent 
Intimate and illegitimate children taking together as a class 
where it is intended they should do so." 

There was a case curiodsly illustrative of the modem 
jurisdiction of Courts of Equity, now concurrent with that of 
Courts of Law, but far more effective, to grant injunctions 
to restrain acts of trespass or injury to property without any 
colour of title. A person who, with his father, _had been 
about 70 years in quiet possession, and who bad proved this 
in an action brought against him a feW years ago, had 
obtained an injunction to restrain a party who hadxut down 
a tree and threatened to cut down others in order to drive 
the owner to bring trespass, to try the title. The Master of 
the Rolls adopted what had been said by^ Vice-Chancellor 
Kindersely in March,*i864, in a similar case {Lowndes 0. Settle^ 
21, Weekly Reports, p. 399) where he held that the tendency 
of modem decisions was to break down the old distinctions 
between waste and trespass, and that the Court could grant 
s(n injunction to a p^on in possession of an estate, to 
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restrain anotfier person from committing, under colour of a 
claim of title, repeated acta of trespass, which tended to the 
destruction of property. {Stanford v. Hurlskm). Under the 
C.L.P. Act, 7854, an injunction can be obtained in such a 
case, but only in 'an action, and in that action the defendant 
may plead so as to drive the plaintiff to a trial, which may 
cause a delay of twelve months, or, if points are takenror 
reserved, perhaps twice twelve months ; and, in the mean- 
time, the mischief may be going on, and there is no remedy 
at law until the litigation is determined, which may be a 
little too late. 

The Vice-Chancellor is a great authority in trademark 
cases, for his decision in the Glenfield Starch case was 
affirmed by the House of Lords. His Honor was occupied 
for two days with a trademark case, which will no doubt be 
a leading case, as it raised the novel question, whether. ex- 
clusive use for some years *gives a trader the exclusive 
right to the use of a descriptive epithet not exclusively 
descriptive of -his own article, but merely asserting some 
quality or kind of excellence which others may n&ve^in 
common with it. ■ The particular epithet in this case was 
“nourishing”' sie applied to “stout,” not brewed by thtf 
plaintiff, nor even brewed exclusively for him, but in some 
way dealt with by him and sold for some years as his nourish- 
ing stout. The defendant then got stout brewed, and sold it 
as his nourishing stout, under labels differing in size and 
form from the plaintiff’s, and in no way an imitation of them, 
beyond the, mere ^se of the word “ nourishing.” The Vice- 
Chancellor held that there was no right to the exclusive use 
of the term< except coupled with the nameoi the plaintiff; 
as there was no use of his name, and no colourable imitation 
of his mark, there was no right at all to complain of the 
defendant’s use of the term as applied to«the stout he sold. 
(Jtagget V. Finilater). The decision excited much attention 
and discussion, but it seems unquestionably sound. 

Vice-Chancellor Malins had to decide a case which raised a 
question, as he said, of very considerable general importance* v 

10 — a 
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i^ilway company, bound to afford communicatiion by^ 
of'tevel crossing, objected to new building on the land on each 
tide of'the crossing as likely largely to increase the traffic ; 
,liiat the Vice-Chancellor held that th^ had no right to 
make the objection, and that it was too nairow a view to 
say that the enjoyment could not be extended, but that 
the%ndowner had the right of using thb communication for 
any purpose to which the land might be lawfully applied 
and therefore to building purposes. (Limited Land Company 
V. the Great Eastern Railway Company.) 

In another case, on an appeal from a County Court, a 
question was raised which, as the Vice-ChancCUor said, 
'* though th^sum involved was small, involved principles 
of great importance,” an instance illustrating the extreme 
absurdity of the limitation of the jurisdiction of the County 
Cburts by mere pecuniary amount, and showing the 
wisdom of the view taken by the Judicature Commissioners 
that Uie nature of the case, and not the mere amount 
should Jie considered. The widow and administrator of 
an^’innkeeper who had assigned his stock to a creditor, 
carried on' the business on Jt^r own account until she 
became bankrupt, and it was held, affirming* the decision 
of the County Court Judge, lhatthe stock assigned sfas liable 
to her creditors, as having been «llowed to be in her order 
and disposition with the creditor’s assent. (Kitchin v. 
Ibbetson. 

There was another case belonging to the same general 
class, but between very different paftie^ and involving 
collaterally very different principles. In that case the 
Prince Louis de Bourbon had given an agmement by 
deed, pledging his household effects to a member of the 
1^‘azilian Embassy, -for a large advance of money, which 
was applied in '■dis(;harge of the Prince’s debts, not 
including, however, the tradesmen who had furnished the 
house. The agreSment was not registered as a bill of sale, 
and the Prince afterwards declined to execute one, but 
offered to deliver up possession of the effects taken ; how- 



WCHAfiLMAS TBRM AMD SITTINGS. 


*49 


ever, penfbn applied to take possession on the part of tiie 
Brazilian Minister, but he was Abused admission; afiei^ 
wards, on the same day, the Sheriff entered, and seized under 
a writ on a judgment obtained oh that day at the suit of the 
tradesmen who furnished the house, and the Sheriff was 
about to sell under the writ, when a bill was filed, in the 
name of the Brazilian Minister himself, and not the pgrson 
who had actually advanced the money, to restrain the 
Sheriff from selling. The bill stated that the money was 
the money of the Emperor of Brazil, and that the bill was 
filed on his behalf. The defendant demurred, on the ground 
that the Emperor himself should have sued, and that the 
agreement not having been registered as a bill of sate could 
not prevail against an execution. The Vice-Chancellor 
allowed the demurrer on both grounds. (Daron Pettedi v. 
Johnson.) 

The Vice-Chancellor wsft called upon to deal with a 
curious- case as to revocation of trusts, which may 4>e com- 
pared with another before the Master of the Rolls. A lady, 
about to enter a convent, settlecf a large sum in jruliPfoisher- 
self, until she entered, and then for herself only foe life, with 
ultimate interests to the family, with empower of revocation 
if she should at any time leave the convent. She desired 
to alter the disposition of ti^e money so as to have it absolutely 
under her own control, and with this view, “ actiiig under 
the advice of an eminent conveyancer,” she left the convent 
for a week, executed a revocation, appropriating the money 
absolutely to her own use. She then returned to the convent 
and demanded the money from t^e trustees, who, doubting 
whether the trusts had been duly revoked, paid the money 
into court under fhe Trusts Act, and the lady applied for it, 
on the ground that her revocation cfirried out her original 
intention. The Vice-Chancellor Jiel^ that, though the 
leaving the convent temporarily for the purpose of the re- 
vocation was obviously only colourablet yet that it was so 
clear the lady had intended 'to keep the money under her 
own control, that she was entitled to it absolutely* ;.nd 
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accordingly it was ordered to be paid to her. (in h Middleton^ 
Trusts.) In the case before the Master of the Rolls, a 
gentleman had given a sum in trust ibr a religious charity, 
and, by mistake, the liame of a different one was inserted 
in the deed, which was ordered to be cancelled on that 
ground. fHUt v. Pease) 

'She Vice-Chancellor had another curious case to deal 
with: an application by a shipowner against a society of 
underwriters, to prevent their marking his vessel as one of w 
inferior class. But the Vice-Chancellor refused the applica- 
tion, considering that the Association had the right to make 
any enjry which was a botta fide expression of honest opinion. 
(Clover V. Ryder, Law Journal notes.)) 

Vice-Chancellor Bacon, who sat a great part of Term, had 
several sewage cases before him. One was the case of 
the Whitworth Board of Health, who, strange to say, were 
charged with a practice as to sewage injurious to health. 
The Board were under an injunction restraining them 
frdm discharging their sewage in sudi a manner as to cause 
a fluis&nce. The injunction was granted on condition that 
it should not be put in force for a period. There was an* 
implication to obtun an extension of that period for six 
months. The Vice-Chancellor, however, considered that 
nothing had been actually done by the Board, *and refused to 
extend the time beyond three months, when they could apply 
again, and show what steps they should have taken in the 
meantime, f Attorney-General v. Whitworth Local Board of 
HeaUhJ In the other case an Oyster Comfiany had filed a 
bill against the Corporation of Newport, for polluting their 
fishny by the- disehatge of sewage. The case occupied 
several days, and the evidence was voluminous; but the Vice* 
Chancellor did not consider the case made out, and dismissed 
the Bill, of Wight Oyster Fishery Con^fe^, v. dte 

Corporation of Newport J 

In another* case*, which well illustrates the efiiciency oC* 
Chanceiy jurisdiction, the bill was filed in March last for an 
injunction to restrian the defendants from causing sewage to^ 
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flow into a brook which passes across the land of the plain* 
tiff, unless it is so purified and deodorized as not to be a 
nuisance. On the Z3th of April the injunction was granted, 
and meanwhile the court allowed the defendants time to 
complete works which they said would obviate the nuisance. 
On the 30th of June the time was enlarged until the X3th of 
{November, and then there was an application to enlarg^he 
time until November next year. The Vice<Chancellor, being 
of opinion that the evidence adduced in support of the appli- 
cation showed that the defendants had exerted themselves 
to do the necessary work, granted an extension of time for 
four months, they undertaking to complete the works and 
to cleanse the brook. (Broughton v. the Crewe Local Board.) 

The Vice-ChanceUor was called upon to exercise the 
common, but important head of equitable jurisdiction, under 
which the negotiation of BiUs, of which the consideration 
has failed, is restrained, and their re-delivery is ordered. 
One mercantile firm |had remitted, acceptances to gnother 
to be covered by bills of lading, which had not been sent. 
The Vice-Chancellor granted an acquisition to resligii^the 
negotiation of the bill until the hearing. (Stemhopff v. 
Kruger.) , , 

In one case the question was as to .the effect of an 
arbitration clause, in a policy of insurance effected in a 
mutual insurance Society. The clause was that the decision 
of the committee should be binding upon the membq^s 
unless the party claiming required an arbitration, and then, 
that if any^ difference should arise between the committee 
and a member, the matter should be referred to arbitration, 
and that the obtaining an award should be a condition 
precedent to the right of d member to maintain an 
action or suit. The clause, it will be seen, was carefully 
drawn to meet the decision of the Lo{ds.in the case of Scott v. 
Avery, given upon what Lord Campbell justly called the 
preposterous doctrine ” derived from fpuda^times that an 
agreement to refer future differences to arbitration was 
invalid, and contrary to the policy of the law, which, if ever 
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jaWfhad certainly become obsolete when the Legislature, in 
the 3 and 4 Will. I V c. 42, expressly provided that agreements, 
for reference to arbitration should be rendered irrevocable 
by being made rules of Court; an enactment which the 
Covrt**of Queen’s Bench held to apply to agreements for 
reference of future differences as well as present,' which of 
cdtkae involved that the old doctrine was obsolete. This 
View was taken by Lord St. Leonard while Chancellor in 
Ireland, But strange to say, the judges in Siott v. Avery were 
unaware of either of these decisions, and so upheld the 
ancient doctrine ; distinguishing, however, conditions prece- 
dent, f. distinction as absurd as the doctrine. However, 
the ^a^Q^on was established and the clause in the present 
,,case was framed upon it.* When the loss occurred the 
plaintiff gave tf |the secretary of the society formal notice 
diemanding payalent of the money. The committee of the 
society considered the claim, but decided that the plaintiff 
had n6 claim, and thereupon the plaintiff filed his bill. The 
Vice-Chancellor was of opinion that the arbitration clause 
waT perfectly clear, and that this was just such a case as 
the rules intended to provide for. He considered that the 
plea was good, and that it must be allowed. (Rimbold v. 
CoreieJ 

In a case before Vice-Chancellor Bacon a question arose 
which, as he observed, is of great mercantile importance. A 
bill of exchange was remitted in the usual way by the Bank 
of New Orleans to the London bank, with what were sup- 
posed to be bills of trading to cover it, bAt which, in fact, 
were forged. The London Bank sent the bill to the drawer 
for acceptance with the usual note that they held bills of 
lading to cover it. He accepted,'-but, on finding the forgery, 
refused to pay. The New Orleans Bank sued him on the 
bill, and he applied to Equity for relief, but the Vice-Chan- 
cellor held that that there was no groqnd of Equity, as there 
was no repre^ntafion as to the validity of the bill of lading 
(Baxter v. Chaptnan.) Thus, it will be seen, “ equity follows 
law,” and legal right is never disturbed in Equity, on account 



MICHAELMAS TERM AND SITTINGS. I53 

oi hardship without some definite ground of equitable relief. 
So in a case of ejectment for non-repair and non-payment of 
rent, the same principle was upheld, and as the tenant 
could show no definite ground for relief, that as he could not 
show that he had substantially kept his covenants to repair 
and insure, the bill was answered. (RadcUffe v, SewerSf Vice- 
Chancellor Hall.) A question arose as to whether bankirs 
had a lien on a box -of securities deposited with them, not as 
security, but for safe custody, and the Vice-Chancellor held 
that they had no lien. (Leese Martin, Vice-Chancellor Hall, 
Law Journal Notes, 187). This was in accordance with the 
great case of Brandao v. Barnett, the leading case on the 
subject, which went to the Lords twenty yearsago. (8, M. & G.) 

A case occurred before Vice-Chancellor Bacon which illus- 
trated in a striking light the superior efficiency of Equitable 
Chanceiy procedure. The case is so illustrative that 
extract the excellent note of it in the Law Journal Notes of 
Cases : — 

“(The. bill in this suit was filed to obtain a declaration that 
two policies of insurance were obtained by the dlfp^nt 
from the plaintiffs by misrejiresentation and concealment, 
and that they might be set aside and cancelled ; and also to 
restrain actions at law. The defendants, however, now nb 
longer resisted a decree to this effect, and the only question 
remaining undisposed of was one of costs. In 1862, the 
defendants effected with the plaintiff two policies of insurance 
on a lai^e shipment of goods in the ship called the Peterhoff. 
The defendants gave the plaintiffs to understand that the 
vessel was proceeding to a neutral port with a legitimate 
cargo, and con^quently obtained the insurance at the simple 
peace premiums. . The Peta^hoff, with the goods on board, 
was captured by a Federal cruiser, and the goods were con- 
demned and sold in a Prize Court as contraband of war. 
The defendants then, in 186^, commenced actions on each of 
the two policies. These actions were resisted by the plaintiffs 
on the ground of fraudulent concealment and misrepre- 
sentation ; but the defendants still tdenjed that the goods 
were contraband, or that they had any dealings with the 
Confederate Government. In z866 thc^ Court of Common 
Pleas directed that one action should be trieH first ; ,but, if 
rnie action went against them, the assured retained the 
liberty of proceeding with the other. As the first action 
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lasted for yeavs, and the second action was still hanging ov«r 
the plaintiffs in 1866 filed this bill'; and they did so in 
order to'get both policies cancelled* and Also to preserve for 
their use oa'the second action, if it should ever.he.brought, 
the evidence, adduced on the first trial. The action. at law 
eame on for trial nominally in z866 ; but- it was referred to. 
ain arbitrator to prepare a special case, and the decision was 
given till 'Au^st, 1871, When it was given in favour of 
tire present plaintifb. .Even then the defendants refused to 
accept this decision as ri^arded the' second policy, and the 
plaintiffs were therefore compelled to proceed with this suit. 
The question to be decided was, whether, under theSe circum* 
stances, the costs of the suits should be borne by the 
defendants, who contended that the action having been 
brought in a Court of . Law, that was the ^oper and more 
convenient fonq in which to try this case, and that they 
ought not to be compelled to pay the heavy expenses of the 
Chancery suit.. .Th^y also ar^ed that, this was a mere bill 
for discovery, and that i^eremre no costs ought to be given. 
JBut 'Vice*Chancellor Bacon said the Coihpany say in plain 
terms, that they have been cheated, and shall ask for a 
decree that the policies be cancelled. This is a plain equity, 
and ought not to be mixed up with the questions at law. 
The plaintiffs were liable to have an action at law brought 
ag.'>iB8t them, and they were driven to proceed with this suit; 
the correspondence shows they would willin^ have given it 
up if they could. There must certfiinly be a declaration that 
' the policies shall be cancelled, (London and Provinciid Marino 
Compm^y, Seytnbury, 

Vice*Chancellor Hall, like the. other Equity Judges, had 
some sewage cases, mid made an ordn* restraining the Mayor 
and Corporation of Barnsley from polluting a .river, by throw* 
ing into it the sewage of their town, (Attom^ Ganertd v. Tho 
Corporation of Bamsky, Dec), 

. 'Vice-Chancellor Bacon had a case to deal with which 
raised the' question whether a co-trustee, who had ' acted 
with good faith, or the. bona fide purchaser' of property should 
suffer from a loss occasioned by the fraud of a trustee who 
had rmoved and absconded vdth the purchase money. The 
Vice-Chancellor held f^e co-trustee and the puicfiasem liable 
to restore the land to the owner (Heath v. Creaioeh), and his 
judgment was a very valuable commentary on the maxim of 
qquity that the oowt vdU not assist a claim against % bom 
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fide 'purchaser .for value, without notice. Here, said the 
yice»Chancelior, the maxim stops, nor is there any other 
difforence'hetween the roles of Equity anif Comq^on Jaw' op 
such cases; Thi; is a case which well deserves to be. studied 
by those who have cloudy notions as to some necessary 
difietence or even antagonism between ILaw and Equity. 

Courts op Common' Law. — The judges of these couf^ 
are not, like those of Chanceiy, judges of one court though 
sitting separately, but constitute different and distinct courts, 
originally, no doobti with different Innds of jurisdiction* 
Crown, Revenue, and Common,' the- tyro {ormer still sub- 
sisting in the Queen’s Bench and* Exchequer, but reduaed to 
such a/narrow compass that the business peculiar to those 
two courts barely occupies more than^ two of three days. 
Under the Justices Summary Jurisdiction Act the appeals go 
to all three courts, and so as^o County Court cases of pro* 
hibition'. 

In the. Queen's Bmch the proper Crown business was 
very small, and did not occupy the Court more than a few 
days. The court sat in two divisions, under Lord Hathwl^’a 
Act, on account , of the Tichborne case, which being a trial at 
bar, is tried in ba^o. There was a inotion in the other 
division to extend the time for the trial of the case, and 
before the judges who a^ trying the case a question waa 
raised as to the effect of an adjournment, which had been 
allowed to the prosecution for the purpose of procuring 
evidence in reply. But as the question would be raised on 
the record, by writ of error, the court would not disavow 
their own order, and, tuordover, they intimated that it had 
been made pn peculiar grounds, as unprecedented as th.e. 
order itself; the counsel for the defence had inisled the pro, 
secution by a misstat^ent, the effect of which was that thi^ 
had brought the wrot^witnesses from beyond beas, and had 
been prevented from bringing the right ^tnesses, and thi^ 
can be no doubt that this would amply justify the order made, 
^here were ipotions in three highway indictment cases, in 
bne of which a question arose as fo the effect of discharge of 
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a jury on some of the counts. '{Queen v. Oastlei^. lD.another 
case,;a fine of ^50 was infficted {Queen v. Masters. In a 
tUrd case ^hie question arose as to the'i^ect of an order 
'imder : an Enclosure Act to stop up a highway, (Queen v. 
A Inmeh). ..Most of the Crown cases were rating casesj which, 
course, are really civil cases. In the cam of St. Thomas’ 
Hospital the court reached the reducUo ad absurdutn, which 
was the necessary result Of the decision of the Lords in the ' 
Mersey Dock Company case, and held a hospital rateable to 
the'poorl (5f. Thomas' Hos^tal case). In a case, "under thje 
Local Government Act, the court held that the certificate of 
the surveyor was conclusive only as to the amount payable 
by t£e owner for paving of a street, not aS to its being re- 
pairable by the parij^h. {Hesketh v. Local Board of Atherton), 
In a School Board case they held that overseers cannot, as 
an objection to the rate, raise the question as to the excess 
of school accommodation prdVided, which can only be raised 
on the audit. {SheUy School Board v. Overseers of Shelley. Such 
were the Crown cases, in the course of Term, in the Court of 
Q^sn’s 3ench. In all 'the courts the cases on appeal 
from justices summary jurisdicticm occupied two or three 
days. The rest of the business was civil. 

So in the Court of Exchequer, two or three days 
sufficed' for its proper or peculiw business, that of the 
revenue, for it may be obseived that nothing can be 
more anomalous and absurd than the diversity of juris- 
diction, provided for determining questions of revenue. 
In . some species of taxes questions are decided on appeal 
to two judges , sitting secretly and deciding without argu- 
ment! The proper tribunal for all such questions is this 
ancient court, originally erected only for the decision of 
questions of revenue. The present wilU be the last 
year in which ^the. First Lord of the^ Treasury, repre- 
sentmg the Lord Treasurer, (an officer never appointed since 
the time of Haidey), and his assistant, the Chancellor of 
the Exchequer, will be members of the court. Mr. Gladstone, 
holding both offices, sat here for the last time in that Capa- 
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city, -on the ihorrow of St. Martin, when the sheriff was 
nominated. The Lord Chief Baron and Borons Bramwell, 
Pigott, and Pollock, sat to hear revenue cases, and one case 
illustrated the necessary connection between law and equity 
in revenue cases, for it was a claim to probate duty, on a 
devise of land, on the ground of the equitable doctrine of 
“ conversion,” as it had been devised to be sold, and thougj^^ 
the trust had failed, the court held that the property was 
indelibly impressed with the character of personalty, by 
virtue of a legal fiction, adopted by Courts of Equity only in. 
furtherance of trusts. (Attorney-General v. Leman). 

As already stated, in all the courts of Common Law, the 
business is almost entirely civil, composed of such pnvate 
suits as have a common jurisdiction. The exercise of this 
jurisdiction, unlike that of courts of Equity, is rarely final. 
On a healing in Equity there is a final decree, subject only, 
to appeal. It is‘ otherwise at Ihw, for first there is the trial, 
which is hardly ever final, and in most cases tends to motions 
to review the verdict, or on resevations of a point of law, and 
there is first the rule >»«»,*and then the hearing, andJdwn 
there is often a second if not a third trial, possibly with the 
same result, so that a case in a cdurt of law seems always 
going on and never at an end, and -comes again and again 
before the court, although the issue is generally short and 
simple, and turns usually on a question of fact. Hence it is 
that in a very sm^l proportion of cases which come before a 
court of law is there any final decision* of a legal question, for 
in all motions after trials, unless the point is not arguable, 
there is only a rule ntst on anT ex parte application, and it is 
only on special case, or reservations of a point, that the 
decision is final, and only on a special case is it so on the first 
hearing. The first four days of Term, in each court, are 
. occupied with motions for' new trials, genejally on questions 
of fact, almost always either on the questions of fact, or the 
application of the known law to the partitular facts. Thus, 
last Teitn, for the first few days, in each court, there were 
only motions, and for the most part for new trials, and 
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chiefly on evidence, or the practical application^ law to th d 
facts of particttlas cases, and the greater part of Term was 
occupied, as usual, with the discussion of similar questions. 
The Court of Queen’s Bench, for several days, was occupied 
with motions for new trials, in which Mr. Justice Blackburn, 
Mr. Justice Quain, and Mr. Justice Archibald sat in Banco, 
rations for new trials occupied most of the four first days ; 
many of them on the ground that the verdicts were against 
evidence, or for excess of damages. It was observed, how* 
ever, that as regards motions on the latterjground the court 
Was less ready than courts have been to grant rules. Thus 
When an application Was made for a rule nisi to reduce the 
damages in a case in Which a jury had given £i,S 75 against 
the Lancashire and Yorkshire Railway Company on a claim 
for compensation, the court held that juries were the 
proper judges in the first instance in cases of this kind. Mr. 
Justice Blackburn remarked^that although he should not 
have given so large a sum, yet, when he considered the whole 
of the circumstances, he could not say that the jury had so 
obvi^*%ly transgressed the bounds of prudence as to require 
correction. And the rule was refused. So in a case of 
breach of promise of marriage the Northern Circuit in 
which jury had given laige^ damages (3^1,700) the court 
refused to grant a rule to reduce the damages, observing 
that it was for the jury to estimate the damages. This 
is sound sense and good law, and nothing can be more 
contrary to lAw and* good sense than judges spending 
their time in reviewing assessments of damages given by 
juries, or the verdicts of juries, upon facts. Yet a^latge 
portion of their time, in this as in other Terms, was so 
occupied, and paradoxical as it may appear^ for the most 
part in Cases of fact, chiefly personal torts, accident cases, 
and the like, tumipg entirely on questions of fact peculiarly 
for the jury. 

As usual, in the Courts of Common Law, a large portion of 
the Term was occupied with applications for new trials, or to 
(titer verdicts, and the greater portion of the Term was taken 
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Ujh either In discUseiitg questions of fact^ or in indetwminata . 
discussions <» mixed' questions of law and fact. Compara^ 
tively few CAMS Were heard and determined on demurrer, or 
Special case, or on points ftoerved, and even as td these 
the decision was often hot final, for the case was usually 
reserved with power to the court to draw ihferences of fact) 
that is, in effect, to determine the question of fact. Thus,jp 
one case, the question Was Whether a ship which had been 
injured through grounding upon an ahehor in harbour had 
been injured.through the negligence of the ..Harbour Board; 
'The case stated that there was negligence : ip not fixing a 
buoy to the' anchor, but left it to the court to say whether 
there was negligence in not taking care to keep the .anchor 
down,. and whether the accident 'arose from that cause or 
from 'Want of a buoy,' both pure questions of fact. And it 
was contended on the part of the board that the accident 
had not occurred through tSe want of a buoy, the only 
negligence stated in the case. Thus, one court was oceupied 
a day and a half ' in Considerihg whether a Ship had been, 
injured through one or Other of two causes I {JoUfft 
WaUesl^ Local , ■ 

So, in another case, where a railway passenger had been* 
injured in getting out of. a train drawn op beyond the plat<‘ 
form, when the vexed question was raised whether the 
stopping and calling out the name of a station is not aU 
hrvitation to alight, a question Which some judges hold, to be 
one of fact, others one of law : of these latter, some talm one 
view of the question, and some the opposite view. It hap* 
pened that the judge Who tried the case belonged to the 
^tter class, and took the view adverse to the passenger, and 
So he directed a non suit, and reserved the question, and the 
Court of Common Pleas granted a rule Nki to have thb: 
question argued, though it is one eminently fitted for a jury; 
{Weller v. The London and Brighton Railway Compat^). 

It is to be observed that Where the judge who tried the 
ease asreesin-the verdict of the jury, it is hardly ever did* 
tttrbed, and thus in a case moved this Term in the 
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Pleas, where the plaintifF had been knocked dqjwn*by a train 
as he was crossing the line at a level crossing, there.was a 
dispute as to negligence on his paii, but as he had recovered a 
verdict, and the judge who* tried the case approved of it, the 
CQurt refused to grant a rule to disturb it. ‘ {Vyse v. The Great 
Western Railway Company). 

In an action against railway carriers for the loss of jewel* 
'lety,for what they would not, under the Carriers’ Act be liable, 
unless the loss was owing to felony by their servants some 
evidence was g^ven at the trial with a view to show that this 
had been the case, and so the jury found, but the court 
granted a rule to set aside the verdict, on the ground that in 
their Opinion, there was “-no evidence” — t. «.,>no sufficient 
evidence (for so the phrase is now understood) of felony by 
the company’s servants, lya/i^han v. London and North Western 
Railway Company). One can scarcely’ conceive of a 
question more peculiarly fitted for a juiy ; but, as it is, 
som^ day next Term the court will have to consider 
whether it was more probable that the 'jewellery was 
stol^ffl by the railway servants or by any one else, and to 
consider this upon mere, written notes of the evidence ! 
^d, if they do not happen to concur with the jury in 
their judgment of the evidence, they will set aside the 
verdict, and send the parties to a, new trial. And a year or 
so hence there may be a similar motion after another trial, 
and so on until the poor plaintiff is ruined. And yet, on all 
occasions, the judges and the counsel will be ready -to extol 
the superiority of trial by jury, more especi^ly for the trial 
of such classes of cases. The anomaly will appear all the 
greater when it is borne in mind that if the railway servants 
had been indicted for the felony, the verdict of guilty could 
not have been set aside. 

Again, the same anomaly is exliibited in actions for injuries 
by negligence. A*poor factoiy girl had been fearfully iqjured 
ly being caught in the gearing of the loom at which she 
worked, and which, in defiance of the Factory Act, was not 
properly fenced. The juiy, which included, it happened 
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two miU-own#rs, expressly found, in answer to the judge, 
that she had j^^ot helped to bring about the accident by her 
own negligence, V^ith a knowledge of the risk she was 
incurring, and they found in her favour, with very moderate 
damages. Nevertheless the judge directed a verdict to be 
entered against her, apparently on that possible doctrine of 
fSaw, as absurd as it is inhuman, into which our judges ha^ 
been betrayed by false theories, that the person entering into 
employment must be presumed to have entered into an 
implied contract to bear all its risks, and among these the 
risk of being maimed or mangled by the gpross negligence of 
otSirs 1 The court granted a rule to question the applica- 
tion of this dreadful doctrine to the particular case, but it is 
to be feared that it is too firmly established to be destroyed, 
and it is astonishing it does not occur to the judges that it 
ought surely to be confined to accidents inevitable in their 
nature, and ought not to extend to injuries caused by negli- 
gence or misfeance. 

The judges assume the functions of juries not only in cases 
tried in the superior courts with juries, but even in qgj^s 
coming from the County Courts. Thus even in the smallest 
cases, the suitors suffer all the delay, and expense, and un- 
certainty of double trial of the facts. Thus in a case of 
injury to a railway passenger in getting out of a carriage, 
the question being whose fait jt wds, one peculiarly for a 
jury, when the County Court judge has, whether at the 
assent of the parties, or by way of a nonsuit, decided it, still 
the Superior Coust allowed an appeal, on the subtle pretence 
that the question is whether there was any evidence, though, 
of course, that itself depends entirely on the effect of the 
facts, a pure question of fact, {Ltwis v. The London and Dover 
Railway Company^ Queen’s Bench). So where a question 
•arose on a ticket limiting the liability gf a railway company 
as common carriers of goods, the question was whether there 
had bpen wilful misconduct, peculiarly a^question for the 
jury, and which the County Court judge had most property 
left to the jury, the evidence being that the railway servants 

11 
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had unloaded in-breach of their duty at the wr^ng place, just 
. to save themselves trouble, and. that .this led^to the injury, 

. aM the jury havii^ most propeirly found the plaintiff, thf 
c(nu*t reversed the verdict (Blackburn, Quain, and Archibald) 
cm the ground that wilful misconduct m^ht not only a wilful 
act of misconduct, done,, with the knowledge that it would 
^afise the damage to the goods. {GUnister v. Great Western 
Railwav Company, Queen’s ]^nch.) ' Surely the County Court 
judge and jury took the soupder view. . 

Much, of the business of the courts consisted of cases of 
this kind'. Thus, during last Term; in the Court of Exchequer, 
several cases were- reported in one day'* of rules for new 
trials in acpidejit cases. "One was a case in tvhich a child 
got on a railmly. and was passing at a crossing, where 
there was no gate, and was knocked dow;n and had its foot 
put off; another was a case in which an.omnibus ran against 
a gig, and the third was a case in which a passenger, getting 
out of>a train at a station, w^s thrown' down 'and injured, in 
consequence of the train moving on. ^ 411 these were cases 
peanlaarly fitted for juries, on account of. the confiict of 
testimony, and the jurors beii^; far hetfer fitted than lawyero 
to form a judgment as to negligence, pother class of 
cases in which much time was taken up in motions for new 
trials, are trumpeiy cases of breach of promise of nunriage 
or seduction, of which several were moved last Term, if^us, 
there was a case tried before' Baron Cleasby, in which the 
verdict was only for and yet there was an application 
for a new trial, and a mile Nisi on the question of conobora* 
tive evidence. So, in a seduction, case, tried before the same 
learned Baron, verdict £40, there was an application for a 
new trial on the ground that there was not sufficient evidence 
that the girl was in the “ service ” of her parents at the time, 
a question peculiarly for the jury. ' 

Most of the cases in which rules were granted, were only 
following out the application of known rules of law ; as, 
for instance, the rule as to. the law of carriers that the party 
signing a ticket is bound by its terms. Thus in a case iii 
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the Exchequer^ Where the drover who took some cattle to 
the railway st^io^ was told by a porter to put his mark to 
a paper» which he did^and he said that lie knew he ** was 
signing for the cattle/V. but he knew no more about it, not 
having read what he signed; — ^the judge held that the 
plaintiff, the owner of the cattle, was'^bound by the terms of 
the ticket; and directed a non-suit. The Court granted*^ 
rule nisi to set the nonsuit aside, bn the ground that' there 
was no evidence that the drover had ai^ed any contract at 
all, or, at all events, none that was binding on the plaintiff. 
fPhepps v. the Great Western Railway Company J If the rule 

is made absolute, there must be a new trial ; and the two 
trials will probably cost double the value of the cows, and 
will have taken up a year and a half, and yet the facts do 
not appear to have been in dispute, and the case could have 
been placed on half a sheet of imte paper and decided in an* 
hour by any competent lawyer. 

But it is only in a few cases in the Couri of Common 
Law that points of law are determined, either in refusing 
rules, or in. decision after argument. Rules for new'tnals 
for misdirection as on points of law are rarely refused, and 
never if the point is really argurable ; therefore after a rule 
nisi is refused, it may be assumed that the point is clear, 
and though it may be made, is utterly untenable. Thus in 
the Common Pleas, last Term, the point" was raised whether, 
an answer to an advertisement for tenders containing an 
offer to supply goods at a. price, and its acceptance, followed 
by an order, constituted a contract. " The plaintiffs issued 
such sCn advertisement ; the defendant answered it by an 
offer, the plaintiff accepted the offer, and ordered a supply 
on the terms tendered ; but the defendant failed to carry it 
out, and his defence was, that the contract was unilateral ; 
there being no obligation on the plaintiffs, vho had, accepted 
the tender, to order any goods under it. The court took time 
to consider it, and then rejected the objection and refused a 
rule. Such tenders, they ^aid, are of daily occurrence, and 
on an order being sent by the plaintiffs in pursuance of the 

. II— a 
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,.%6eeptance, a confraet arose. The court ^staihed from 
.deciding whether before an order the' tender > or offer dould 
\ baw been withdrawn, probablyit could, as a contract was 
liot'created until an actual order on the terms offered and 
. accepted. (The Great ‘Northern Company Witham^) 

In- another case a noveT question Was raised. ' It was an 
nation arising out of an agreement between the subscribers 
-to charities to/exchange their votes. The plaintiff agreed to 
give the defendant his- votes at an election in consideration 
of an equal number of votes to be put at his disposal on 
another occasion. ■ In consequence of the noir-performance 
of this ba^^ain he had subscribed to the charity a sufficient 
sum to obtain the required number of vdtes, and for recovery 
of this sum he sued. The question, was reserved whether 
the agreement was valid, and the court seemed to entertain 
.:great doubts about it, because, as the judges observed, surely 
it was the duty of the subscribers to give their votes with 
reference to the real merits or necessities qf the candidates, 

• ' e , . 

which, howeverj it. was urged was practically impossible. 
Tksefcourt granted a rule hist, only they sidd that the case 
might be discussed, as it was laete in the Term when they 
” reserved their judgment (Bolton v. Madden.) 

Another case raised illustrated the lawW contract. The 
action was by a shipowner against charterers for delay in 
loading. The charter, as usual, allowed a certain number of 
“ work days'!’ for loading, but in consequence of the rough- 
ness of the weather, it was impossible to load within that 
number, and the charterer applied to the captain for an 
extension of the time, aiid he, on behalf of the o^ers, agreed 
to allow it, and within that time the vessel was loaded. 
Nevertheless, the shipowners sued for damages for the 
detention during the additional time, and recovered ^^so. 
The question w^s seserved, however, whether ** working 
days;” did not mean days, on which it Was possible to work, 
and whether the <$econd agreement was valid. ' These points 
counsel for the charterer moved, as well as on the ground 
that the verdict was against evidence ; but he moved in vain. 
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for the court«(Blackbum^ Quain, and Archibald) held that 
*' working days ’* meant, all days except Sundays, and that 
the alleged agreement was after breach and without con* 
sideration, and so no accord and satisfaction; though 
query whether the parties were not the best judges of that, 
and whether the amicable settlement of the matter on the 
spot was not a mutual benefit. {Holman v. Cape Copper Co^ 
pony.) 

(To be eontinnei.) 


III.— THE QUALIFICATIONS OF SPECIAL AND 
COMMON JURORS. 

’ By T. W. Erlb, Associate, Common Pleas. 

npHE four pnncipal alterations in the standards of qualj^ga- 
tions of Special, and Common Jurors which were con- 
templated by the Juries Bill of last Session were as. 
follows: — 

(x.) The raising of the standard of qualification of com- 
mon jurors. 

(aO The extension of the qualification both of common 
and special jurors, so as to comprise such lodgAs and other 
persons as are l^lly qualified by their social standing for 
serving on juries, and who occupy residences on a more or 
less permanent tenure, but who at present escape service in 
consequence of their tenancies not being of such a character 
as to fall within the operation of the existing jury law. 

(3.) The final abandonment of the formula “ banker, mer- 
chant, or esquire," as the designation of a special juror, and 

(4.) The addition to the list of special jurors in the city of 
London of one representative of each public company carry- 
ing on its business within the city. 
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Speaking in general terms of these proposalit, they may be 
described as having been respectively based on the following 
considerations ; — 

The raising ,of the qualification of common jurors is in 
accordance with the recommendation of the Judicature Com- 
missioners. The alteration seems to be desirable for the 
purpose of relieving from service the lower class of journey- 
men and other perwns of veiy humble means, to whom it is a 
serious loss, which they can but ill bear, to be withdrawn 
from their ordinary occupations, and kept in attendance 
for, perhaps, several days at a time, at some Court. In con- 
sequence of the decline in the value of money which has 
tdken place in the course of the last forty or fifty years, the 
standard of qualification of common jurors' under the exist- 
ing law, which was passed in 1825, i^^ow reaches a lower class 
Ahan was contemplated by that law. It would be necessary 
to raise the qualification still tnore than is now proposed if it 
were flesired to make it proportionate to any of the various 
standards which were adopted at different periods in former 
timOK But that it should be so fixed as to represent even 
the lowest of those standards is not practicable now, since 
the conscription for service in the jury box, which has of late 
years become very heavy, would then fall on too limited a 
section of the community. 

The new qualification designed to include lodgers, is 
analogous tq that which confers the lodger franchise. Its 
purpose is to reach those who rent furnished houses, and 
those who reside in lodgings for some substantial term, and 
not for any merely temporary object or transitory occupancy. 
The occupiers of furnished houses and of lodgings are now 
exempt from service on juries, as not being rated. 

There is also a very large and increasing number of persons 
who live in residences^ of which the flats in Victoria Street 
may be taken as a type, who ought to be, and would be, 
brought by the pibvisions of the Juries Bill upon the jury 
list. The flats» in every case, belong to a company, and the 
tenants, although their occupancies are, for all practical pur- 
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poses, of sepirate and independent private houses, now, as 
not beiog rated, elude the levy for the jury 'box. 

The principles advanced bythe*Jurie8 Bill, as thore on 
which the standards of qualification of common jurors should 
be founded, met with general acquiescence. Great pains 
were taken by the Select Committee of the House of Com- 
mons in considering and fixing the figures* throughout tllR 
several sections of the Bill in which these principles were em- 
bodied, and the standards thus established may, subject to 
two observations to be made presently, be confidently adopted 
as the best that can be devised. The conditioiis on which 
the qualification of special jurors should be based qjccited 
some controversy. * 

It was proposed -that the standard of qualification for 
special jurors should be based upon rating or rental, only, to 
the exclusion of the designation of “ banker, merchant, or 
esquire,” which now, concur&ntly, or alternatively, with 
rating, gives a man a title to be put upon the Special Jurors' 
List. The grounds for this proposal were as follows: 
AccordingHo the law as it stood until the year i870,*such 
men, and such men only, as came w^hin the categoiy of 
** banker, merchant, or esquire,” were to be classed as special' 
jurors. It has been suggested by a high authority that the 
intention of the Legislature in its choice of the particular 
terms which were employed to define the status of a man fit 
to be a special juror was probably as follows: — Bankers were 
selected as being well versed in questions relating to money. 
Merchants were those whose calling rendered them familiar 
with mercantile customs and transactions, and esquires were 
gentlemen who were likely to be conversant with rural afiairs. 
It was found, however, by experience, that this rule of quali- 
fication, when taken as exclusively defining the class of 
special jurors, was objectionable on several grounds. In the 
first place, if the terms in question h^d been construed 
according to their strict and proper sense, the list of spqpial 
jurors which they would have sullied would have been quite 
insfiificient for the requirements of the Courts. For the 
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whole number of bankers, even if every banker had been 
available for service, would have gone but a yery little way 
towards meeting the consumption of special jurors hy even 
one alone of the Superior Courts of Common Law. “ Mer- 
chant’^ould not, without domg violence to its plain meaning, 
have heen held to include underwriters, insurance or colonial 
hspkers, stockbrokers, stockjobbers, accountants, shipowners, 
warehousemen, and very many others, who would have been 
most valuable as special jurors. The term clearly and mis- 
chievously shut out a large proportion ot the men best 
calculated to ^o good service as special- jurors, and yet. was 
hopel^ly vague as a definition. For whom does it include? 
Formerly it was considered that a merchant was a trader who 
imported m exported, and sold wholesale, only, using 
samples, and not the actual goods to be taken or supplied, in 
the negotiation of his bargains, but this course of business, 
is now, in innumerable instances, combined with more or less 
retail fiealii^. It would be found much more difficult than 
anyone who has not nrade the attempt would be likely to 
suppeee, todra^y a line accurately defining what traders now- 
a. days come under 1;|ie denomination of merchants, and the 
Result of fixing any such boundary, even conceiving that this 
could be successfully accomplished, would inevitably be to 
curtail the legal limits of the class to ah extent which would 
tender it almost entirely unproductive as a source of supply 
of special jurors. It appeared by the evidence wl^ich was 
given before the Select Committee of the House of Commons 
of which Lord Enfield was the chairman, that a very liberal 
construction indeed was put upon the term, for that, in a 
multitude of cases, it was taken by the framers of the jury 
books to cover rag, bone, and potato merchants, as well as 
the rather more debatable cases of wine, coal, and timber 
merchants, and it twas* shown, in fact, that the effect of the 
employment of a word possessing a Hheaning of indefinite 
elasticity was simply to enable tiie compilers of any special 
jurors’ list to indulge their own taste, faVour, or caprice, 
without any control or limitation whatever. 
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The designation of ** Esquire,” if it had been interpreted 
as applying to such persons only as were legally entitled to use 
it, would have reaped but a miserably lean ctop gf names for 
the special jurors’ list. The members of some professions, 
as, for example, barristers, and officers in the army, are 
legally Esquires, but it will be found that most of the callings 
which confer this title on their members, are such 
necessarily come within the list of exemptions from service 
on juries. Excluding, then, the members of professions who, 
as such members, are legally Esquires, and taking the rest 
of the community at large, if men are to be allowed to 
appraise their own. social position for themselves, "and their 
estimate is to be accepted as if it were authoritatively 
established, the result will not be satisfactory, since it is 
usually the case that the degree of tenacity with which a 
man asserts his title to be ranked, and addressed as Esquire* 
is in inverse proportion to the strength of any rightful claim 
which he may possess to be so designated. The general 
result of the imperfect definition of the .special juror class 
was that the list was made out 'on principles which may have 
been intelligible, perKaps, to the persons by whom it was 
compiled, but which were wholly inscrutable to the outsider 
public. To give one example of this out of the number 
which used to be of daily occurrence. It was a source of 
wonder tome whether a certain pastry cook,, a member of 
the Common Council, who used to serve on special juries in 
the Court of Common Pleas when sitting at Guildhall, came 
there in the nominal character of ” Banker,” or in that of 
” Merchant,” or of “ Esquire,” the first of thesjs definitions 
appearing to be scarcely less totally inapplicable to him 
than the two others. In consequence of the strong evidence 
given before Lord Enfield’s Committee, and in conformity 
with a recommendation made by that ^^mmittee, and by 
the Judicature Commissioners also, an Act was passed in 
1870 by which a rating qualification was added to that of 
“ Banker, Merchant, or Esquire.” Since that date, there- 
fore, the special jurors’ list has been made out on a plan 
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'^ivliefa, if not completely, in univenal opinion,* satisfactory, 
reason of its introducing, as was foreseen it would do, in 
^(MM&pany with the abundant harvest of new and unexception- 
al^ special jurors which it gathers in, a certain additional 
number of retail shopkeepers, licensed victualler^ and others, 
following avocations of a deeply plebeian order, is at least 
iatolligible, and has brought upon the muster roll of special 
jurors a strong con^gent formed of some of the most 
valuable material which their ranks contain. 

The proper qualification of special jurors for the City of 
London is one of the firs^ and most serious questions which 
must necessdrily engage the consideration of the framer of 
any measure intended to affect the law relating to juries, and 
on the preparation of the Bill of last Session, the attention 
of the then Attorney-General was carefully directed to the 
matter. The point is one of some difficulty, since no cri- 
terion of the possession of intelligence and good judgment 
can bcf fixed by Act of Parliament, nor can a peculiai degree 
of knowledge of commercial mafters, such as is supposed to be . 
wanted to give a Guildhall, special juror a proper aptitude 
for his duty be ascribed as a certainty to any man, except as 
a consequence of his following some avocation which compels 
the acquisition of such knowledge. But it wall be found by 
experiment that it is, in practice, quite impossible to particu- 
larise specific callings as necessarily rendering those who 
pursue them desirable as special jurors in the City. To take 
one case only, out of q great number, as an example. Men 
who'are described simply as “ agents,” take, db is well-known, 
a very important part indeed in mercantile transactions. 
But the profession of men styling themselves agents, extends 
from the members of a most respectable and wealthy class 
down to persons living from hand to mouth on their wits, 
and ready, like a Qrseeolus esuriens, to do anything in the 
world for a shilling. 

In default, then* of any available test which could be 
founded on a man’s profession of his fitness to be a special 
juror, and the old formula of ” Banker, Merchant, or Esquire,” 
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having proved to be little ^tter than useless, it was thought 
necessary, in framing the Juries Bill, to propose, as has been 
already stated, that the qualification bf special jurors should 
be constituted by rating or rental only. It is not, of course, 
for a moment denied that' rating or rental supplies but a veiy 
imperfect indication of a man's capacity for serving as an 
effective special juror. Still, these tests, rough as they amp 
afford some evidence, however inconclusive, of vigorous and 
successful habits of business, or at any rate of the prosecu- 
tion of some substantial calling, or of the possession of some 
such means and position in life as ai% generally found to be 
accompanied by a certain degree of education, and the^ may, 
therefore, be at least preferred to the caprice, or opinion, or, 
as will certainly be suspected, the favour dependent on 
occult considerations, of the framers (in many cases very 
ignorant people} of the *juiy lists, which are probably tha 
very worst “ fanqr ” qualificaffons which could possibly be 
invented. It may very reasonably be doubted whether there 
is any sufficient foundation for the common assumption that 
causes involving questions relating to peculiar interests, as, 
for example, shipping cases, cannot be satisfactorily tried 
except by special juries composed of men who are practically* 
familiar with such matters.’ Pfobably, ^ mixed assembly 
containing men of business of various occupations, and thus 
free, as % body, from the bias or contracted opinion which 
may, unsuspectedly, sway the members of any particular 
trade or clique, is the best tribunal for the trial of any issue 
of fact, whetheFthe dispute be on a mercantile or any other 
transaction. 

The Act of xSpo, besides enlarging the standard of quala- 
fication of special jurors, introduced also two material 
alterations in the mode of summoning. It is necessary to 
speak of these, since they have acquire4 some relation to 
the subject of the qualification of special jurors. 

The first of these was the abolition, a^ far as all ordinary 
practice is concerned, of the system of summoning a 
separate special jury for the trial of each particular cause ; 
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•l^f^Tsteni which had been fully shown to involve^ withput any 
Adequate degree' of compensating advantage, the vices of UU' 
necessaiy incpnymience. wd expence in all their most aggra- 
. vated. forms. It substituted a general panel of jurors to serve 
a certain Umited period;.and available to try idl the causes 
which 'may happen to come, on for . hearing during that 
mpibd. 

The second of the main alterations introduced by the act 
in question ip the mode of summoning juries was iii fact a 
declaratory statement of the existing law and an injunction 
that it should be better observed, rather than the initiation 
of any pew practice. . For it required Sheriffs land their 
representatives to do what was, and always had men, their 
duty by summoning special as well as common .^rors for 
service on common juries. 

, It has been alleged that the quality of 'Special juries, 
especially in the city of London, has latterly deteriorated. 

. Now since it is plain that this ^ct, if such it be, cannot 
po8sibly,be attributable^ to the system of promiscuous sum- 
moning just refened to. Which has affected common juries 
only, .A supposition has been sometimes expressed that it 
•must necessarily be due ^either to the enlargement of the 
standard of qualification, or to the new method, just now . 
described, of summoning; special juries; that is to say, by 
general panels instead of by a, separate panel for each par- 
ticular case. But the truth will be found to be that the 
system of summoning.- which is pursued in the , City of 
London, and which, in its principle, is also fpllowed^to a 
greater or less extent' in many of '.the English counties, 
phecludes the forming of any dependable conj^usion as to the 
quality of the special jurors’ list taken as a whole. This 
will be understood on a statement of what that system is. 
To describe it in the shape in which it is found in the City.' 
The Secondary, with whom the duty of summoning jurors 
rests, does not at ahy time, when called upon to discharge 
this function, resort to any general list of jurors supplied 
from the whole area of the City, but lays the 28 wards' into 
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WUch the City is divided successively under contribution. 
His plan, as it has' been given in evidence, is to " work," to 
use a common expression, two wards at a time, taking half 
the special, and half the comlnon jurore who liiay be wanted 
at the moment, from' each of these .wards ; and after ex- 
hausting the lists^f these two districts, 'to' treat two other 
wards; the next in geographical sequence, in the sail* 
manner. In actual practice,- this Scheme of summoning 
would not seem to be always quite strictly adhered to. Since 
the result which is witnessed is that of jurors brought from 
even a still hanower field than would be covered by the 
arrangement just described. For it will be 'seen on inspecting 
the lists of special jurors supplied to any of the Superior 
Courts for its sittings at Guildhall, that in many instances 
the whole, or nearly the whole, of the men whose names 
appear or any particular pariel are drawn from some single, 
and frequently very small, lodhlity. Last year one of the 
panels which was furnished to tiiie Court of CommotP Pleas; 
was almost equivalent to a column of the Director under 
either of the headings “ Woolbrokejrs,” or " EaS India 
Avenue." The jurors’ list is made out by streets, and not 
according to the alphabetical orde* of the names| so that iir 
the natural course of things a summoning ofiioer, when dis- 
patched on a professional excursion, has to net his prey by 
proceeding along some series of contiguous houses. * This 
system of summoning has prevailed for a great many years 
past, and was handed down to, and^ not introduced by, the 
present Secondary. ..It 'is unquestionably a bad one, com- 
bining as it is so well calculated to- do, the maximum of 
public inconvetdence with-^he minimum of expediency as 
regards the jury boX. Each trade or business, as is well . . 
known, is concentrated in sqme particular locality in the City. 

• “Am ib* names anaagad alphabetiealty in the Ward Eats I” “No, it is 
aeeording to Streets.” , 

“ Then 70 a wonld snmmon a whole street at ones t” “Tes, that has been 
Um rale.” Efidenoe taken hefora the Seleet .Oominittee on the Jnriss KiL 
Sist Jime,lS73. 
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!.9he district which takes in a part of the Batik and of the 
^Khyal Exchange, in the Broad Street Ward, is largely 
:^ttpied by stockbrokers', and dealers in stocks and shares of 
xail- descriptions. The headqu^ers of com merchants are in 
Mark Lape, and those of sugar brokers in Mincing Lane, 
both of which streets, or the greater part of each, ate in 
Aower Ward. Tower Street, with its wine merchants, is in 
the same ward. Fruit* merchants are thickly settled in the 
^adjoining ward, that pf Billingsgate. Each leading business, 
in short, which is followed in the City, has, generally speak- 
ing, its own local habitation, or, at any rate, a local nucleus 
which is its centro of vitality. The area of each ward being, 
rouglfly speaking, Jiot more than about one twenty-eighth of 
a square mile, the effect of its being fastened upon for jurors 
is partially to depopulate it for the time being, and the trades 
^carried on within it are, on such occasions, more or leis 
paralysed, the bulk of those ^ho conduct them being carried 
ipto captivity at Quildhall. The juries also-, which are thus 
collected,, are not so completely efficient for the purposes of 
justice as they,w(mld be if composed of men familiar, taking 
them all together, wiA a greater variety of occupations, and 
•thus less liable, as a bodyi to be affected by any of the nar- 
rowing influenced or feelings which are sometimes found to 
prevail in ’particular circumscribed localities, or among the 
members Of limited communities. In view also of the well 
known]natural tmdency which leads some men who, although 
of sound intelligence, are. of so diffident or pliant a disposi- 
tion as to surrender their whole independence of understand- 
ing to an inveterate habit of submitting their own opinion to' 
the control of sttch of their neighbours as may happen to 
possess a more robust decisiveness of judgment or a spirit of 
more active self-assertion, it is better that the members of 
any given jury shpuldo come fron^. several different districts 
‘rather than from one only, since in the latter case the}r would 
be likely to be all more or less personally known to one 
another, and some of them might exercise an undue ascen- 
dency oyer the rest. ' 
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It is obvious that the quality of juries must, under the 
^tem which has beeji described, vary extremely according 
to the spots from which they may happen to have been taken. 
The Aldgate, Langboume, and Tower Wards probably supply 
the best jurors, and those of Farringdon Without and Crip- 
plegate Without, which are largely occupied by retail trades- 
men, the worst. A short time ago, in the result of tb» 
arrangements which are pursued at the Secondary’s Office* 
the common jury panel of 48 jurors, which sOTved throughout 
the after-term sittings in the Court of Common Pleas at 
Guildhall was exclusively composed of men qualified as 
special jurors, and several of the most considerable names 
in the City were noticeable on it. The special jury 
panel, which was provided for the same Court for the 
some period, was of a very inferior quality to that 
of the common jury. A reasonable complaint was madp 
of the composition of the iqiecial juty panel, but could 
the two panels have been interchanged, no ground for 
adverse observation could have arisen. Application was 
made not long since to the Court of Common Pleas by Sir John 
Karslake for a new trial of a cause which had been heard at 
Guildhall, on the ground that the special jury which had 
tried the case ha4 not consisted of such elements as to 
possess even any moderate degree of capacity for dealing 
with a mercantile question in a satisfactory manner. It 
may quite confidently be assumed that in the case just 
referred to the 'state of circumstances which, apparently with 
much justice, farmed the subject of complaint, arose from 
* the accident that some infelicitous vein of special jurors had 
been struck by the summoning officer, and that the yield 
thence obtained was untempered by the admixture with it of 
the product of any sounder mine. It is a matter of simple 
arithmetical demonstration that if thp entire City, and not 
merely some one, or two, small precinct, or precincts, within 
its area were to be taken as the recruiting field on all occa- 
sions when jurors dre demanded, a special jury of so pom* 
a quality as that which incurred the observation of Sir John 
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ipiatslake could not ever, according to all the distinct arith- 
i^etical conditions of probability, have existcncct 
^ It will thus be seen that no reliable judgment can be formed 
from any single example as to the result of any given standard 
of qualification until.it has been ascertained whether the 
sheriff who has supplied the panel summons at times from 
4be whole body of the county, whether corporate or at large, 
for which he acts, or whether, under some private arrange- 
ments of his own devising, he draws upon limited portions of 
it only. Ample provision was made by the Juries Bill 
i^ainst the summoning by sheriffs on various independent 
systems of their own, of which the public has no knowledge 
whatever, and founded on their own caprice, convenience; or 
notions of expediency, by imposing on them under penalties 
easily recoverable, the observance of a rota. The objection 
that the system which is, as as been described, followed in 
the City of summoning the iidiabitants of a whole' street at a 
time economises the distance to be traversed by the summoning 
officer, would have been fully met by the provision of the 
Juries Bill, which required that all summoning should be by 
post, under certain prescribed arrangements. The direction 
•to summon, by post, only, secures other advantages also, 
among which may be mentioned that it precludes, in the sole 
way probably in which this can be ensured, all attempts to 
corrupt summcfiiing officers, and it thus relieves such officers 
from the imputations and suspicions of bribeiy to which they 
are now exposed. 

It was proposed by the Juries Bill that* in the City of 
Londoq the msmaging directors of public companies carrying* 
on their business within the City should be made liable to serve 
there as special jurors. In the absence of any express pro- 
vision for bringing such officers within the scope of the Act, 
by enduing themyrithan ex-officio qualification, they would, 
as now, being neither rated nor paying rent, nor being, in 
any sufficiently full legal sense, occupiers of premises, escape 
servioe. The propriety of this measure will scarcely be 
questioned when it has been mentioned that there are nearly 
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1,500 of such'companies holding premises in fhe City, and 
constantly using the courts as litigants, and since mercantile 
business is passing in a constantly increasing degree into 
the hands of companies, the burden of service on juries at 
Guildhall, which is now thrown on private traders only, * 
would become more and more oppressive and unfair if the 
present total exemption of all the representatives of coni!* 
panics were to continue. The very moderate proposal of the 
Julies Bill waa materially enlarged by the House of Commons 
by extending its terms so iu as to reach not the managmg 
director or manager only, but every director of every public 
company carrying on its business within the City. •Some 
remonstrance or protest on the part of directors who have no 
semblance of actual occupation in their own persons of 
premises in the. City, and who are only bound to attend 
occasionally at their Hspective ofGices, may probably be antici* 
pated if the proposal to make ttiem liable to serve as special 
jurors for the City should at any future time pass into law. 

In conclusion, there are two remarks which may be made 
on the qualifications of common jurors as these stand defined 
'by the Juries’ Bill after its alteration by the House of Com* 
mons. . The first of these is as to the lodger qualifications* 
for special and common jurors. |t will ^ seen that the 
terms of the clauses which set out the limits of these qualifi* 
cations were so shaped by the House of Commons as to 
enact that " any man who shall have occupied for six 
months prior to the 24th of June in any year " .any such 
premises as are fifterwards described shall be qualified as a 
special or as a common juror, as the case may be, according 
to the annual value of the premises held by him. Hence, if 
a man occupies premises on any such terms as come within 
the scope of the clauses just referred to, he will be clothed 
with, and keep for his life, however much his social status 
may decline, the qualification which one such temporary 
occupancy may have at any time confenred. To preclude 
critidsm, or a wilfully perverse compliance with the mere 
letter rather than what most be assumed to be the real 

12 
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Intmtion of the cbtuses in questiotti the langu^ of the 
jiasei^ referred to should run, it is submitted, as follows-^ 
** Who shaU have occupied for six months prior to the 24th 
of June in any year, and diall at the time whdn the jury 
lists are revised, be in the occupation of,*' &c., &c. The 
eifect, no less than the frame work of the clauses, will probably 
be considered to be unproved by the add&on to them which 
has been suggested, since it is inexpedient that a man who 
relinquishes his tenancy even before the lists are revised 
should be returned as a juror. How, for example; would a 
summons to serve reach him ? 

The final observations to be made on the qualifications of 
common jurors, as settled by the House of Commons, has 
reference to ^e proper composition of common juries, which 
is the most important point in the ^hole system of trial by 
jury. 

‘ Ifi was considered on the framing of the Juries Hill, for the 
reasons which were fully stated in an article on ** Composite 
Juries,’* Which appeared in the Law Magagine in the month 
of April last, that in accordance with 'the theory of English 
trial by jury, and in conformity with the practice^^ch was 
tiddly’ insisted "on and carefully followed from 'the very 
inception of the institution down to about fifty years ago, 
every common jury should contain a certain infusioh of the 
special* juror element. That evety common jury ought to 
comprise some jurors of the higher class was twice emphati- 
cally pressed on public attention by the Common Law Com- 
missioners, and was also urged by the Judicature Commis- 
doners. In pursuance of those recommendations, as well as 
on every ground of clear expediency, it was proposed by the 
Juries Bill that the right composition of Common judes 
should not be^left.to Chance, which, as has been shown by 
absolute demonstration, must, and in practice docs, in the 
great majority of cases, fail to produce the desired result, but 
that a proper and uniform quality should be secured to such 
juries by oertain simple but efiCctive arrangements devised 
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for that purpose. In Scotland this has always been don^ 
The plan failed to win favour in the House of Commons. 

. The discussion, however, which took place, irapplies much 
ground for encouragement to those who hope that the pro* 
ppsal may receive fresh ccmsideration, since good reasons 
may be pointed out for the belief that it was but imperfectly 
understood by Padiament and tSk public. It is submitted' 
that if the proposal for ** composite “ juries be again rejected, 
then that the qnalification for common jurors should be vtry 
materially raised. 

For common juries should, according to sound and ancient 
custom, be those to be impanelled for the trial of all issues 
in the criminal and civil courts for tbe decision of which a 
jury is demanded, and special juries, with their attendant 
expense should only be employed in the relatively very small 
number of causes which present some exceptional difficulty. 
But common juries, composed as in the great nugority 
of instances they now aure, exclusively of common jurors, 
form a tribunal of baser quality and les^ capacity than 
will, in the contemplation of English law, serve the purposes 
of justice. Their existence, alien as it is to the mod.e of trial 
by jury which prevailed from the earliest times through many 
centuries downwards, dates only, as has been mentioned, from 
a very recent period, when the whole system of summoning 
and ^impanelling juries was permitted to lapse into utter 
illegality and confusion. 
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JII.— ILLUSTRATIONS OF OUR JUDICIAL 
SYSTEM. PartXIII. 

By W. F. FinlasoNi Bditot of the ** Common Law Pro- 
cedure Acts,*’ of "Nisi Piitts and Ccown Reports,” and of 
" Reeves’ Histoiy of the English Law.” 

tlBARlNO AND TRIAL. 

rilHE characteristic of the Chancery system is that in cases 
* which require evidence, and are not heard upon the 
statements in the bill, and the admissions in the answer, 
the evidence is taken first, and put in writing, and tjies the 
hearing takes place, with the fullest time for consideration 
and deliberation. This implies that, primarily and ordinarily, 
evidence is taken by deposition ; but then, in mq, fi cases, 
there being not much dispute Jis to the facts, thig^npi con- 
venient and <economical course ; for, as Loi*. 't\ tuance 
remarked in the debates 91 the Judicature Bill, in 1870, in 
Chancery cases there is not usually much dispute upon the 
facts, and even where there is, it is not so much as to the 
particular facts stated, but as to the inferences to be drawn 
^m the different statement of facts deposed to on each side, 
both of vriiich are mostly true, with some allowance for 
exaggeration. The truth generally lies between them, and 
can generally be discerned by a di8crim|jaatiDg and experi- 
enced judge, writh* full time for consideration.. It is a function 
which requires such consideration, and is far better performed 
in that way by a single skilled judge, able to weigh, estimate, 
and adjust the evidence on both sides, than by R tribunal of 
twelve men, taken pt random, amidst all the hubbub of Nisi 
PriuB. Indeed, even at Comipon Law, this has long been so 
' plainly perceived, that qpless where there is an irreconcilable 
contradiction of testimony as to the particular facts in 
evidmce, it has become.uBual to take the facts admitted or 
ascertained, and to put them into a written form for the 
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‘court to dfeterraine upon them, with power to draw inferences 
of fact, which is precisely the position of a Chanceiy 
jud{^ on the hearing of most cases on evidence. 

If is soroetimea boasted by bigoted admircrs.of the common 
law system, that is, the bastard aod pertrerted system now 
prevailing in courts of common law, which, for want of 
historical study of the subject, th(^ fanqy fo be of common, 
law origin, that it'-pioceeds jury trial, and that chande^ 
does not. This is an entice error, and yrt in the latest dis* 
quisition on the subject by a learned writer on equity, it is 
so stated, that chancery does not try cases by jury. * This 
was only literally tftte,iftd not really so, even before the acts 
of Lord Cairns and Sir J. Rolt, allowing trial by ju^ io 
Chancety. For even before these acts, the court sent to be 
tried by jury cases fitted, for such trial. And now that it 
tries such cases itself with juries, it is in no sense true that 
Chancery does^ot use such trial.* Chanceiy uses trial by jury 
far more wisely than courts of law do, for it uses that method 
of trial in cases for which it is fitted, and not in others. 
That this is th*e true rule is shown by the 'latest legislation 
on the subject ; that of the Divorce and Probate Acts, which 
followed the Scotch and the Chancery system in prescribing 
trial by jury in cases for which it is fitted, and leaving others 
to the discretion of the court. This js a far better course 
than prescribing that mode of trial, cumbrous as it is, in all 
kinds of cases, whether or not it is suited to them. In some 

' cases it is euitable, in others it is not so ; the Court of 
Chancery can always direct such a mode of trial if it is 
suitable, and the reason it doed not do so more frequently, 
is that by means of the admissions in an answer, ^idence is 
often dispensed mth altogether, and that in cases where 
evidence is taken, the court can always, where it is necessary, 
have a witness orally examined before.it, lyid, on the other 
hand,lqr determining the case itself, it secures the inestimable 
advantage, the absence of which Mr. Burke long ago pointed 
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out as the incurable defect of trial by juiyi the incapacity for 
conrideration of writtra evidence»and the necessary inability 
fof any due deliberation .upon a great body of evidence, 
'arising from |the necessity for giving their verdict before 
emanating. This defect in trial by jury utterly unfits it for 
{he determination of any case in which there is a great 
body of evidence. The excuse urged 'by all common law 
eulogists of this* mode of trial^ that the judge, in such 
eases, takes the btuden of guiding and directing the jury, is 
only an admisrion of the defect ; for whence the necessity for 
sudi direction, but from the necessaw infirmity of the jury, 
and if the judge is to assume their guidance on the facts, 
what is the use of incumbering himself with their awkward 
aid, necessitating, as it does, an immediate determinatiop of 
the case^ very probably so clearly erroneous that he will be 
bound to disregard it ? It ,is strange that Common Law 
judges, who are constantly setting aside, verdicts of juries as 
against evidence should persist in vaunting the value of a 
mode of trial they so set at nought I And surelyjihe Chancery 
system is far more honest, as well as sensible, dispensing 
urith trial 1^ ju^ where it is not really necessary, rather 
than professing to use it, and then disregarding it as unsatis- 
f^ctoiy. Vice-Chancellor Malms said he attached very 
little importance to the affidavits which had been read.” * 
Thecase was one of alleged interference with light and air, 
and the Vice-Chancellor observed : '*ln these cases, there is 
generally exaggeration on both sides, ^pt, on the other, 
band, upon matters of fact not really in dispute between the 
parties, written evidence is often very convenient, and may 
save expense of attendance and examination of witnesses. 
One of the great evils of the Common Law system is the 
rigidness of its rule, which requires the personal attendance 
and oral examination of every witness to a fact, which often 
causes vast expense and delay, either in the attendance of 
witnesses in court, or their examination by commission. 


* SWMshoMnkMrSS. 
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The pdndplee the Court of Cheneeiy on this most impor* 
tant subject were very stated and illustrated by that able 
equity judge Lord Justice Gifiard, in a case in which a bill 
was Ued to restrain an alleged nuisance, and the defendant, 
after answer and evidence, desired an issue at law. The 
moti(m for the direction of issue to be tried in the cause was 
supported by an affidavit, which stated that.since the inter* 
locutoiy motion the defendant had been mddng alterations, 
in the premises, by reason whereof the evidence previously 
filed on behalf of the defendant was rendered wholly inap* 
plicable. Attention wt^ also called to the great mass of 
evidence pot in by the plaintiff, who had served not jpe of 
motion for decree, to the^ necessity of calling scientific wit* 
nesses in answer, at a very heavy expense, and to the great 
confiict of fact in the case, which could only be satisfactorily 
disposed of by a jury on the spot after viewing the premises. 
The Vice*Chancellor having refused the motion the defendant 
appealed. On the appeal, he only asked that the firs^issue 
might be tried. Lord Justice QjfGurd said 
'* The first question to be considered was the abstract 
point of law — vve., whether the defendant was entitled to 
ask for an issue at .the present stage of the cause. In his 
Lordship’s opinion this was a matter within the discretion of 
the Court. It would not do to lay down any hard and fast 
rule, and his Loidship thought that according to Sir John 
Rolfs Act it was quite competent for the Court which had 
to try the case, to choose that method of trying ft which it 
thought best. That Act imposed on the Court of Chancery 
the duty of trying a case completely, but did not render it 
incumbent on toe Court to dimct an issue, or to require a 
jury, in cases s^ere it would not under the old practice have 
sent the matter to be tried at law. The power to direct ^an 
issue, which was reserved in the Act, was' meant only to 
apply to cases where it was essential that the trial should be 
held in the country, and that there should be a view of the 
premises by the jury. This constru^on of the Act, hiar 
Lordship thought, .was quite consistent ^th*the cases decided 
'since It was passed, what, therefore, his Lordship had to 
determine was whether, in his discretion,* this case should 
be sent to a jury* His Lordship thoi^ht that the present 
ajqdication was made at an unfortunate time. Such appU* 
cations ought genera^ to be made either upon a motion for 
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•tt-faijaiietion or a motion to dissolve an injunction, or in some 
tiuea at the hearing. His Lordship was of opinion that a 
defendant might make the application at other times than 
those, but he must then be prepared to show almost to 
deaaonstration that the case was one which the Court could 
hot itself tiy. The present application was made after the 
plaintiff had given notice of motion for deeree, when defend* 
Mt knew the whole of the plaintiff’s evidence, which was of 
^burse a great advantage to him. Was there, then, any 
reason why the Court coijld not try this case itself ? The 
Vice>Chancellor thought that there was not, and, in the face 
of his opinion, the Court of Appeal would be very unwilling 
to comp to a contrary conclusion, unless it saw some over- 
whelming reason why the Court of Chancery could not try 
the case. His Lordship could see no such reason here. He 
entirely denied that every legal question, or that every case 
of nuisance, ought to be sent to a jury. .But it was sard that 
there was something special in the locality in the present 
case. His Lordship, however, did not see why, if that were 
fo, the Court of Chancery could not take it into consideration.” 

But wherever the case appears to turn on disputed mat- 
ters ofsfact, which depend on the credibility of Jcontradictory* 
testimony, best decided upon by a jury, the Court of Chan- 
cery prefers that it should be tried by a jury. One of the 
first cases decided by Lord Seibome was one of this kind. 
•A policy holder had brought an action against an insurance 
office, which they sought to retain — desiring to have the 
case heard in Chancery, on the ground that the policy was 
obtained by fraud. The Vice-Chancellor, however, refused 
to sustain the action, and the Court of Appeal approved of 
his decision.* The Lord Chancellor said : — 

"The coirrt was of opinion that no sufficient ground 
existed for disturbing the decision of the Vice-Chancellor. 
There was no (Question that the court had jurisdiction to 
entertain a bill tn restraint of proceedings at law, especially 
in cases of fraud ; and it might be assumed that a good 
equitable case was shown upon this bill, which, if proved, 
would entitle the plaintiff to relief in this court. But, on the 
other hand, it wa8 peculiarly a case in which the court ought 
to be very cautious in exercising its discretion of interfering 
with the proceedings of the executor at 'law. When the 
term ' concurrent jurisdiction ’ was used it did not mean that 

* Bosn T. Bnsn^ga, flat#!, Howmbw, 1879. 
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each party could cJho''3e which jurisdiction he pleased ; he 
must come either to law or a Court of Equity, according to , 
the exact relief he might require. The assurance company 
could only come into equity before being sued at law, and 
ask to have the policy delivered up to be cancelled, while the 
executor had a right to bring his action at law to compel 
payment of the policy moneys under the contract. What 
the one party claimed as his right at law would constitute 
his defence in equity, and what the other claimed as hiP 
right in equity would constitute his defence, at law ; and in 
such a case the whdle mattet could only be brought in its 
integrity under the jurisdiction of equity by terms being 
imposed upon plaintiff at the price of the interference of this 
court, as, for instance, by his consenting to give judgment at 
law.” 

Let it be borne in mind that a Chancery juage can always, 
where the facts are in dispute, have the witnesses examined 
and cross-examined before him in court, and this is often 
done. Thus, in 1871, a nuisance case was heard befor» 
Vice-Chancellor Malins, in wBich this course was pursued. 
It was a bill and information filed against the Locaf Board 
for the district of Bishop Stortford, asking for an injunction 
to restrain the defendants from permitting any of the sewage 
or any water polluted with sewage or other noxious or offen- 
sive matter, to pass into the river Stort, in such a manner as* 
to render the water of the river unfit for use, or a nuisance 
to, or injurious to the health of, the plaintiff, who rented a 
mill. The tenant was examined in court, and numerous 
affidavits were read in support of the allegations, and evi- . 
dence given on both sides, the result being that the Vice- 
Chancellor was' %f opinion that the statements in the biH 
were grossly exaggerated.* 

The great superiority of the Chancery system of trial as it 
now exists, with the advantage of uniting both written and oral 
evidence, and the immense advantages of a superior judge, 
a single mind, and of time for consideration and deliberation, 
must be manifest to any unprejudiced mind. The rude 
^tem of trial by jury, be it observed, *never was intended 


JUrntt , Mush 9, 1871. 
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for trial on evidence at all ; even in early times when issues 
were simple and evidence short. Apd its incurable defect, 
as was observed by Mr. Burke, is the necessity for prompt 
decision, and the want of due time to digest and consider a 
vast mass of evidence. This is a defect which, of course, 
becomes the more marked in proportion to the length and 
fferplexity of the case, and |,.ord Mansfield long ago observed 
^t in such cases juries often miscarried.^ But, in the Court 
of Chancery, with a single judge, able to give continuous 
attention, aided by written and oral evidence, by written 
evidence on facts not in dispute, and with ample time for 
consid^tion, the longer the cause the more intricate the 
case, the more the superiority of its procedure appears. 
Take as an illustration the following case.* The former 
directors of the National Bank, jointly and severally liable 
for an alleged breach of trust in employing the moneys of 
the bank in discounting proiflissoiy notes of the Contract 
Compafiy upon the guarantee of Lafitte and Co., which com- 
pany was, in the year 1865, in process of formation, and was, 
as well as the Contract Company, subsequently ordered to 
be wound up. (The proceedings, of coui^, were most 
)>rotracted and intricate.) And the Vice-Chancellor said that 
this involved considerations of such great importance as to 
the obligations of managers of companies, and of directors 
that his giving judgment now is out of the question. He 
must carefully consider all the evidence, which was of great 
bulk? and in the meantime should like to have the various 
documents, which were referred to in thd course of the 
argument, supplied to him. The case, therefore, stood over 
for judgment. Now a juty could not possibly have dealt 
satisfactorily with such a case, unable to follow the mass of 
evidence, nevertheless compelled to decide upon it at once. 

And, again, another* important element in .the Chanceiy 
method of trial by judge, which is also that constantly 
used in the Probale Court, is, that not only has the judge 


Pskw T. Ltwif, liKMk DMetolwr 17. 
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ample time to yreigh anl consider the evidence, but he 
also is expected to adduce the grounds and reasons for 
the conclusions he comes to. This has two important 
results.; first, that this compels him closely to consider 
the reasons for his conclusions, and next that if they are 
erroneous, they can be reviewed and set right by a superior 
tribunal. It is far otherwise with a jury, who not only hav^ 
to decide at once, but give no reasons for their conclusions, 
so that the court cannot see upon what grounds they have 
proceeded, and cannot even see whether they were really 
unanimous, for half of them may have gone on one ground and 
the other half upon an entirely different, perhaps inconsistent 
ground. Thus incases of any complication the decision of a 
jury is really a blind leap in the dark, and a mere game of chance 
played blind-folded; compare this method of proceeding, in 
which no one can tell whether they are right or wrong, because 
no onecan know on what grounds they have proceeded, with the 
clear and luminous conclusions upon the facts ofi experienced 
and practised judges like Lord Justice James, or Lord Cairns, 
or Lord Selbome. Let it be borne in mind that the Equity 
•judges may have edl the advantages of a jury in' respect of 
oral-examination and cross-examination, and seeing and* 
hearing the witnesses, with the immeasurable advantages of 
vastly superior intellect, practiced and experienced faculties, 
close and continuous attention, unity of mental 'application, 
ample time for consideration. Let any sensible and intelli- 
gent man consider* whether it would not be infinitely more 
sstisfactoiy to a suito.r to have his case decided on the facts 
by skilled and experiehced judges, with all the advantages 
of ample time or consideration, rather than by a jury, taken 
hap-haxard, amid all the huny and hubbub of sittings or 
Assizes, and called upon to decide at once. 

Appellate tribunals must of necessity. Under any system, 
judge of the facts on' evidence reduced Jo writing, whether 
taken orally or not. It is so even in the common law system 
of trial, under which new trials are moved Tor on the judge’s 
notes, usually very imperfect. It is impossible to have an 
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a^eal, properly so called, upon the facts, in any other way, 
for if the witnesses were orally examined again, as is the 
case at Quarter Sessions, or on a second trial, it would not be 

B a rehearing, or a new trial ; and it would be 
xclude additional evidence or to ensure the 
Hscisely the same evidence, neither more nor 
ppeal, properly so tailed, must be on the same 
for this, the Chancery system affords very 
in the evidence being all, however taken, 
ing, for it is then fixed in form, and available 
, . . intermediate or final. And it is a great ad- 
vantage to have the means of submitting the whole of the 
evidence in a case in a form full and accurate, and not meagre 
and imperfect, to the consideration of superior judges upon 
appeal, and it enables them to give it their most ample, and 
deliberate consideration, and form clear conclusions upon it. 
It is true they do not see ami hear the witnesses, but so 
neither Goes a court of law when it upsets a verdict on im- 
perfect notes of the evidence, nor does the Privy Council 
when it reverses a decision of the Admiralty. And, as already 
mentioned, it is virtually impossible to reproduce oral evidence 
orally. 

To be continued. 


The Spring Circuits. — ^The judges met oiPthe 15th ult., in 
the private rooin of the Lord Chief J[ustice, and chose the 
forthcoming spring circuits as follows, via. Home— the 
Lord Chidt Baron (Sir F. Kelly) and Mr. Justice Lush. 
Oxford — ^the Lord Chief Justice of Common Pleas (Lord 
Coleridge) and Mr. Baron Cleasby. Northern— Mr. Justice 
Denman and Mr. Justiqe Honyman. Western — Mr. Justice 
Keating and Mr.* Justice Grove. Norfolk— Mr. Justice 
Blackburn and Mr. Justice Brett. Midland — Mr. justice 
Archibald and Mr'. Baron Pollock. North Wales — Mr. 
Baron Pirott. South Wales— Mr. Justice Quain. The 
Lord Chia Justice remains in town. 
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V.-CHANGES IN THE* JUDICATURE. 

retirement of Baron Martin and the appointment of 
Mr. Amphlett mark most emphatically the change in our 
judicial system. Before the passing of the Judicature Act 
no such change would have been possible, and, on the other 
hand, that measure rendered such a change at once desirable 
and practicable. 

So long as there were courts occupied only with the cases 
which come within the narrow range of- the common law, 
that is, the cases tried at nisi prim, the judges appointed to 
those courts were naturally taken from the practitioners in 
those courts, and were chosen, chiefly for their success at 
nisi prim. But when, by the Judicature Aet, these couifs 
became divisions of a larger court, in which all jurisdictions 
were blended, and more especially that of equity-^one branch 
of which, that of bankruptcy, is to be vested in the Ex- 
chequer division — ^the choice of judges not only need no 
longer be restricted within the same narrow range as before, 
but could not properly be so, if the success of the new judi- 
cial system had to be secured. And there is, it is to be 
added, peculiar fitness in appointing an Equity Judge to the 
Exchequer, since that court, law, and equity, have always 
been administered, and, in the revenue jurisdiction, they have 
always been united. 

In the time of Mansfield wd Hardwicke the leading men 
practiced in both jurisdictions, and knew the necessity of the 
equitable system, and so, when judges, they sought to -work 
the two systems more in harmony. Under the modem sys- 
tem the jurisdiction became more separated and estranged, 
and so did the practitioners in* eadi ; and hence the 
common law men, seeing .less of equity, and its superiority, 
became more and more blindly bigoted to their own 
rude and ineffective procedure. This change for the worse 
advanced more rapidly after that absurd and mischievous 
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l&MSuret whichr took place thirty years t^o, the abolition 
oS tke equity side of the Court of Exchequer, which, though 
separate from the common law side, afibrded a tribunal in 
which Law and Equity were seen, side by side, and in 
which practitioners were trained and experienced in the 
reasoning of both. That court, however, was abolished, 
and practitioners arose, more and more estranged 
from equity, and attached to the rude and clumsy 
procedure of the common law. Under this system 
Baron Martin had been trained, and in upholding it he 
passed more than twenty years of judicial life, ^ven 
though one of the Common Law Commissioners, and no 
doubt, according to his light, desirous of improvement, 
the habits of thought formed by a Common Law t^iining 
fettered the minds of the Common Law judges too Vlrongly 
to admit of. his even comprehending any really effective 
changes in procedure. Tfius, for instance, when the 
legislature had enacted that equitable defences should be. 
pleadable, the Common Law judges came to a decision 
which neutralized the enactment, by requiring, in violation of 
the plainest principles, both of equity and of pleading, that 
the plea should set forth a case for an immediate, absolute, 
and unconditional injunction. Of course, there could hardly 
be a case in which this could be done, and the enactment 
was at once rendered nugatory. So, in every instance, as 
for example, as to discovery and interrogatories, the effect of 
the decisions of the Common Law judges was often to cripple 
and injure and obstruct the operation of tRe Common Law 
Procedure Acts. This is not intended as any reproach 
upon any of the learned judges, who only represented the in- 
evitable result of a training confined within the narrow scope 
of the Common law. 

It is obvious that SUch a type of judge would be ill-fitted 
to co-operate in carrying out a new and comprehensive 
judicial system, blending, in its enlarged and ample scope, 
all jurisdictions, and requiring for its administration men, 
not merely acquainted with the various rules of Common 
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Law, bat versed in the principles of jurisprudence, and with 
minds also enlarged and liberalized by much mental culture. 
At the same time it was desirable, if possible, to unite with 
these qualifications some acquaintahce with Criminal Law, 
and some experience of trial by jury. 

No'v all these qualifil'cations were happily united in Mr. 
Amphlett, a member of the Equity bar, therefore necessarily 
acquainted not only with the Common Law, which is in- 
cluded in Equity, but with those principles of jurisprudence 
out of which Equity is drawn, a man of culture and of 
scholarship, a6 well as legal learning, and one, also, who had 
had judicial experience in a Common law court, having pre- 
sided for years as chairman of a Court of Quarter Sessions. 
In the whole profession there was probably but one man who 
united these important qualifications, and it is impossible 
not to see that they are as valuable as they are rare, atfd 
that Mr. Amphlett is just tlie type of man to be^ desired 
under the new judicial system. 

No wonder, therefore, that our legal contemporaries, 
approve of his selection. He is known to have taken a great 
interest in the improvement of the education of his profes- 
sion ; and when Sir Roundell Palmer became Lord Chan- 
cellor, Mr. Amphlett was chosen his successor in the 
presidency of the Legal Education Association. He has 
also supported in Parliament the reform of the bankruptcy 
laws. The Law journal, when the appointment was first 
rumoured, rose superior to narrow prejudices. It observed— 

“ The rumour of the appointment of Mr. Amphlett has 
been received with some surprise. Since the abolition of the 
old equitable jurisdiction of the Court of Exchequer, no 
barrister from the ranks of the Chancery bar has been seated 
on the Common Law bench. But the Lord Chancellor 
could not be blamed if, on the eve of the coming into opera- 
tion of the Judicature Act, he' displayed anxiety to blend 
the Common Law accomplishments of the Court of Ex- 
chequer with Chancery learning and experience. Especially 
is such a course justifiable in the case of the Court to whicn 
Bankruptcy business is to be transferred. Mr. Amphlett is 
certainly a gentlemen whose promotion would command 
universal approbation. He has been nearly forty years at 
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the bar, and occupies a high position both in the law and in 
Parliament.” 

And upon , the announcement of the appointment our 
contemporary adhered to its opinions. 

The Lam journal observes of the recent appointment that 
the “ Lord Chancellor has acted wisely in selecting the new 
^aron from the Equity Bar, and further that the choice of 
Mr. Amphlett is one which will command universal approba- 
tion.” We entirely concur with our contemporary, who also 
adverts to fhe high scholarship of Mr. Amphlett, and his zeal 
in the cause of legal education as an additional reason for 
grantijig the appointment. 

The Law Times observes that the Lord Chancellor in 
appointing Mr. Amphlett did not promote a political sup- 
porter : — 

” Mr. Amphlett, according to Dod, was not a Liberal, but 
a Liberal-Conservative ; but*although not a political ally, on 
all professional matters he was a sincere coadjutor the 
Lord Chancellor, and quite as qagcr and liberal a law 
reformer. It is interesting to know what the solicitors think 
of the appointment, and we have received an expression of 
opinion which we reproduce. A correspondent writes: — 
'* Having in view the jurisdiction in bankruptcy matters 
which the Judicature Act throws upon the Court of Exche- 
quer, it appears to me that the appointment of an equity 
counsel was very judicious. I am pleased to know that there 
is some prospect of law and equity working together in the 
Common Law Courts, as the trial of a similar working in the 
courts of equity has proved a success. If the Judicature Act 
is to be properly worked. Common Law and Equity judges 
must sit side by side. The presence of a judge who has had 
a training in equity principles, will prove of vast use in duty 
questions which are practically left solely to t^e decision of 
the Court of'Exchequer.” 

These remarks of a member of the most practical branch 
of the profession, embody, it will be seen, the conclusions at 
'which we were led by a retrospect of our judicial history for 
the last half century or so, and we need hardly say that we 
entirely agree with them. We are well aware that there are 
grumblers at the Common Law bar, who, still attached to 
the traditions of the old system, quite resent the appoint- 
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nient of an equity man in what they still persist in supposing 
to be a Common Law court. But they forget that the Court 
of Chancery is aXourt of Common Law, and that the Court 
of Exchequer was a Court of Equity as well as law, and 
that it still is so in' revenue cases, and that the^ new system, 
after all, is as mucli in harmony with legal histoiy as the 
new appointment is in harmony with the new system. They 
affect to wonder what the new judge will do at Nisi Prims 
and on circuit, and fancy l^im ignorant of criminal law and 
the rules of evidence ! They forget that the rules of evidence 
are the same at law and equity, and that the new judge has 
had an experience in trying prisoners, which few of the 
Common Law judges have had. As to Nisi Prius^ all^cases 
of the least doubt or importance are reserved, and the only 
thing to be regretted is that judges of such learning and 
ability as Mr. Amphlett should have to waste their time and 
talents in the mere trial of ques^ons of fact. 

A knowledge of equity, which includes law, neceasarily 
implies a larger knowledge of law and legal principles than 
falls to the lot of most Common Law practitioners, with the 
knowledge of equity superadded. On the whole, therefore, 
the appointment of Mr. Amphlett is in every point of view 
eminently creditable and satisfactory, and may be regarded 
as marking an epoch in our legal history, and as^an event of 
happy augury for the success of our new judicial system. 


Bar Examinations. — The Council of Legal Education 
have awarded to^ John Alderson Foote, Esq., of Lincoln's 
Inn, and William Ebenezer Grigsby, Esq., of the Inner 
Temple, Studentships ' in JurisprudencTe and Roman Civil 
Law, of one hundred guineas, to continue for a period of two 
years ; to John Henry Martyn Weitbrecht and John William 
Gustavus Leo Daugars, Esqs.,of the Middle Temple, Student- 
ships in Jurisprudence and Roman Cjvil Law, of one hun- 
dred guineas, for one year; to John Eflward Courtenay 
Bodley, James Kinder Bradbury, Avetick Arratoon Shircore, 
William Eaton Young, Esqs., of the Inner Temple, and 
William James Howard, Esq., of the Middle Temple, certifi- 
cates that they have satisfactorily passed a public exami- 
nation. 

S3 
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VI.— THE TICHBORNE TRIAL. 

COMMITMENTS FOR CONTEMPT. 

rpHE committal of Mr. Whalley for a supposed contempt 
in the publication of a letter expressing an opinion on the 
eWdence of a witness, has raised again the question of,the 
power of the Courts of Law in such cases. We are so 
highly sensible of the patience, tact, and temper, which the 
judgbs have displayed in this protracted trial, in which their 
patience has been so sorely tried, that it is with as much 
reluctance as diffidence, that we venture to intimate a doubt 
as to the existence or extent of the legal power they have 
assumed themselves to possess. Assuming its existence, 
eveig/ one must feel that it could not have been exercised 
with more moderation and consideration. But lawyers are 
discussing among themselves, on this, as on the former 
occasion, whether any such power exists, that is, a power to 
punish for supposed contempts out of court, and not 
amounting to any obstruction or interference with the 
process or proceedings of the court, nor even to an attack 
upon the court, but merely to the expression of opinion on 
the evidence while a trial is pending. We have already, in 
the early part of last year, given our grounds and reasons 
for holding that no such power exists, but that the power of 
dealing with contempts is limited to insults and interruptions 
in the presence of the court, or to obstructions, or dis* 
obedience of its process. Since then, the Court of Queen’s 
Bench (in the case of Mr. Lefioy) has held that this is so as 
to inferior courts of record, which it distinguished in this 
respect from th’e superior courts. But, with every respect for 
the judges of that court, there is no authority for that dis- 
tinction, and the doctrine of contempt of court is laid down 
with the above limitation as to all courts of record. And in 
the only case in which a larger power of dealing with 
contempt out of court was claimed and exercised, the case 
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of the Observer, the fine was not enforced, and the decision 
of the judges failed to command the approval of the pro- 
fessions A learned treatise vtras written against it, and in a 
subsequent case, so clear wjis it that it was not law, that two 
Judges at the Assizes overruled it and refused to act upon it. 
It is most remarkable that in 1828, some years after the case 
of the Observer,' a case occurred on circuit far stronger in its 
character, and yet the two judges of the Assize (one of whom 
was Mr. Justice Littledale, a judge of the Court of King's 
Bench) declined to act on the authority of the former case, 
though it was cited and pressed upon them. A prisoner was 
about to take his trial for murder; the case had excited 
great interest, and inflamed accounts, had been published 
in the,newspapers respecting the prisoner as the murderer. 
(Rex V. Gilhttm, Moody, and Malken, 165.) During the Assize* 
an artist was exhibiting in the I'own Hall of the Assize town, 
models of the victims, and of the prisoner as the murderer. 
The counsel for the prisoner tnoved that the man might be 
apprehended, and committed for a contempt, as the exhibi- 
tion was calculated to prejudice the minds of the jurors, 
and likely to deprive the prisoner of a fair and temperate 
trial. He cited the case of “ Rex v. Clements ’’ as a pre- 
cedent; but Mr. Justice Littledale, after consulting with 
Mr. Justice Gaselee said : '* I think the exhibition highly 
indecorous and improper, and one that may subject the man 
to punishment, but it doeb not appear to me or to my learned 
brother to be a ^ntempt : therefore, I cannot interfere in 
the mode proposed — to commit the person exhibiting.” 
This decision alone might well excuse our doubting the 
existence of the power now claimed. And it has been fol- 
lowed and affirmed by repeated decisions in the same Court, 
the Court of Queen’s Bench. In Vanfiandau’s case, in Lord 
Denman’s time, the contempt was distribution of papers in 
court, and the judgment seems to imply that a contempt of 
that kind must be in the presence of the Court (yansandau 
' v. Turner, 6, Queen’s Bench rep.) Again on the great ques- 
tion of privilege, Lord Denman had to consider the whole 
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doctrine of contempt, and laid down that it only applies 
either to insults to the Court, or obstruction of its proceed- 
ings.” The only cases that have since occurred — in fining 
a sheriff for supposed disrespect to the judges at the assizes 
— ^are all of doubtful legality, but if legal, must be referred to 
the former head. It is to be borne in mind, moreover, that 
they all rest upon the duty of the Sheriff as the officer o{ the 
Court, so that they are in no degree in point in cases like' 
the present. In America, we believe, the general view of 
the law on the subject is that which we have laid down, and 
certajply in more than one State legislation on the subject 
has so defined it. On the whole, therefore, though we do 
not think it proper-now to enter farther into the subj[ect, 
we venture to say that our doubts as to the existence Jf the 
power are not removed. 


LEGAL TOPICS. 

The Scotch Bench. — By the resignation of Lord 
Cowan, and the death of Mr. Sheriff Glassford Bell, two 
vacancies have been caused in High ' Judicial Office in 
Scotland. -Lord Cowan, who was the oldest of our Supreme 
Judges, having been on the Bench since 1852, and who 
has unfortunately been laid aside through a severe ill- 
ness, will be greatly missed. He was Well read in Scots 
law,' and was a man of great sense and considerable 
business capacity. Hardly less important 'than, the vacancy 
caused by Lord Cowan’s resignation is the one occurring 
through Sheriff Bell’s death. The jurisdiction of the 
Sheriff in Scotland as a judge of the first instance . is 
unlimited in commercial cases. And in a county such as 
Lanark, embracing as it does the city of Glasgow, it requires 
tob nvid imagination to realise to some extent thd amount of 
judicial work to be performed in connection with commercial 
' cases alone. Qut that gives but a faint notion of the duties 
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of the vacant post, the Sheriff in addition, being a criminal 
judge and a high county official, to whom much important 
work is entrusted. . The' late Sheriff was possessed of strong 
and highly cultivated intellect, and perhaps the best testi- 
mony to his capacity for the high office which he held is the 
^act that although he succeeded such a man as Sir Archibald 
Alison, he did not lose by the contrast. The vacant sheriff- 
ship has been conferred on Mr. 'William Gillespie Dickson, 
advocate, Senior Sheriff Substitute at Glasgow. Mr. 
Dickson, who is the author of a really excellent book on the 
“ Law of Evidence,” and a lawyer of great accomplishment, 
was for several years Procureur General for the Colony of 
Mauritius. The appointment is highly approved of because 
it would be extremely difficult to get a practising adVocate 
whose learning and capacity is superior to Mr. Dickson to 
give up the higher prizes of the profession while it would 
never so confer such «n important appointment on a second* 
rate man. Mr. Dickson having left the bar before he had 
time to take a leading position, has not higher prizes open 
to him. The appointment is not a desirable one, it brings 
more dignity than ease ; and as for the pay it bears no pro- 
portion to the work. The gentlemen who gets the appoint- 
ment will be expected to sit in court every day from ten to 
four,'%nd to read up his cases and prepare his judgments at 
home in the evening, ahd all for the handsome salaiy of 
£800 a year, or a third of what he should make at the bar 
for the same amount of work. 


Legal Practitioners Society. — ^I'his Society seems 
fully constituted. The first meeting has been held, and 
Mr. Ford, the honorary sccretaiy, writes to state : — ** Our 
rules were drafted some weeks ago, and are being now 
settled by a committee appointed for that purpose. No 
communication has as yet been addressed to the Lord 
Chancellor asking him to receive a deputation from the 
society. There is no disposition on the part of this society 
to condemn the Incoiporated Law Society, and we look for 
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ihelr ‘assistuice in our efforts.” And no doubt th^ will 
have it. - An Attorney writes to say “ I am pleased to see 
that at last the legal profession are opening their eyes to the 

iif^UBtice which those persons styling themselves ‘ account- 
ants* have practised, and are still so extensively practising, 
on themJ The public do not seem to know that an 
attorney is an officer of the Superior Courts, and conse- 
quently subject to its supervision as such. The public, I 
quite agree, under the circuinstances, suffer quite -as much 
from the * quack lawyers ’ .as the legal profession. I, for 
one, do hope that decisive and stringent measures will be 
taken in order to put an end to this condoned ‘legal 
quackeiy.” In this we entirely concur, but why does hot 
the Incoii)orated Law Society interfere in the matter ? 

Consolidation of County Courts. — ^The fol^wing cir- 
cular, which has been issued by the Lord Chancellor to 
County Court judges clearly has reference to projected con- 
solidation of the County Courts. ** I am directed by the Lord 
Chancellor to request that upon a vacancy occurring in the 
ofhce of registrar of any court of which you are the judge, 
you will, before filling up such vacancy, acquaint his Lord- 
ship with the fact,* in order that the circumstances of the 
court and the propriety of discontinuing it may be considered. 
When the registrar shall have died without having appointed 
a deputy, his Lordship will be obliged if you will be good 
enough to provisionally appoint a person to discharge the 
duties of registrar (19 and 20 Viet. c. 108, ss. 12, 13). Where 
a registrar is desirous of resigning, I am to request that you 
will ask him to be good enough not to do so until you shall 
have communicated his wish fo his lordship, and received 
his decision as to the propriety of continuing the court.” Mr. 
Rothery, one of the Judicature Commissioners, prepared a 
scheme for consolidating the County Courts, and the com- 
missioners recommended that the object should be carried 
out as far as possible. This circular, coupled with the recent' 
-proceedings as to the Surrey County Courts, clearly indicates 
that the recommendation is to be carried out. 
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Exclusive Practice at Circuits and Sessions.— We 
observed a statement in our respected contemporary, the 
Law journal, to the following effect : “ At Sessions, whether 
for county or borough, there is a privileged bar, and no out* 
sider can be heard unless he be especially retained, and some 
member of the bar of that Sessions be retained with him as 
junior.” This is hardly accurate. A privilege if it can be 
enforced is a right. We know of no sanction by which one 
barrister can prevent another being heard in court, and we 
know of no machinery by which the court could enforce the 
right. Every judge is bound to hear every English barrister. 
Our contemporary, like the Recorder of 'Cambndge, has 
confounded the practice of the bar with the privilege ofi the 
bar. ' There is, therefore, no such legal right, but the present 
practice of the bar in maintaining close circuits or sessions 
is founded on a natural feeling of delicacy, as interfering 
with the professional practice of those who have for years 
been at the expense and trouble *of attending the circuit or 
sessions. This is a laudable feeling, but there are some in 
the profession who object to a rigid rule on the subject, and 
perhaps this is one of the questions which may be dealt with 
by the new Society. 


APPOINTMENTS. 

Mr. R. P. AmpUett, Q.C., has been appointed a Baron of 
the Exchequer ; Sir John W. B. Mansell, Bart., Vice-Chair- 
man of the Camarthen Quarter Sessions ; Mr. J. E. Davis, 
Legal Adviser to the Metropolitan Police Force ; Mr. H. A. 
Adamson, Town Clerk of Tynemouth ; Mr. R. M. English, 
Clerk to the Magistrates of Stamford. The following 
Solicitors have been elected Coroners : — Mr. H. M. Jackaman, 
for Ipswich ; Mr. Henry Dean, for Northern .division of 
Leicestershire ; Mr. William Gilbertson, for the Amounder- 
ness Hundred of Lancaster. 
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On Building Contracts.— By E. Jenkins and John Raymond, 
Esqrs. — This book comes before the public under singularly 
favourable auspices. It is not only dedicated << by permission 
to the Royal Institute of British Architects, but has been revised 
before publication by the Professional Practice Committee of the 
Institution of whose suggestions in various particulars the 
authors have not been unmindful. The work, therefore, may be 
said to have received an official sanction at the hands of thos^ 
piost competefll^q form an opinion as to the practical utilit^f 
a work of this nature, and. its acceptance by the Institute, / ^r 
such examination, is a pretty plain indication that it 
addresses itself to the requirements of the intelligent proy In 
for which it is written, and is not defective in the special^now- 
ledge without which the subject could not be successfully handled. 
The afthors in our opinion are entitled to take credit ^ them- 
selves for their praiseWbrthy attempt to supply what mpst be 
admitted to have been a want in legal literature. The work, as 
will be seen by the title, is the joint production of Mr. Edward 
Jenkins and Mr. John Raymond; but while Mr. Jenkins admits 
his liability for its contents, he informs us in the preface that 
owing to pressing engagements he was prevented from writing 
himself, and awards to his coadjutor the merits of his per.- 
formance. 

In his neat preface, Mr. Jenkins says: the work i||j5pecially 
intended for the man who wishes to build, the man who designs, 
and the man who erects the building.*’ Our examination of the 
book, however, convinces us, that tiipugh doubtless excellently 
adapted for its admitted purposes, it will prove a serviceable book 
to lawyers as well. It would be doing it an injustice to class it 
with the rank* and file of Iqgal hand-books. In tone and style it 
resembles Lord St. Leonard’s well-known popular treatise on the 
law of real property. The writer conceives his subject clearly, 
and writes in. a manner that is pleasant, forcible, and lucid. He 
has fortunately perceived that a mere collection of cases with 
comments appended thereto, and references to abstract rules of 
law and legal maxims would not suffice to convey to the minds 
of architects and builders a clear and comprehensive view o 
their legal position in respect of their daily engagements in the 
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regular practice of their profession or business. On the contrary, 
his aim throughov.t is to look at the matter from the reader's 
point of view, an.l address himself to the questions which he is 
likely to ask, and which a book can be reasonably expected to 
answer; for with regard to questions of any unusual perplexity, 
the author very properly cautions the layman that his only safe 
and prudent course will be to take counsel of the legal profession, 
and not to seek in his pages a.iinlil solution of his difficulties. 
But every intelligent man, whatever his vocations, finds it his 
mterest, and indeed, a matter of necessity to know as much as 
he conveniently can of the law which affects his daily business 
pursuits, and to such this book will in its proper sphere be found 
of the greatest assistance. The legal relations of architects, 
builders, and employers in general, are pointed out in a metjiodical 
and intelligible manner. After a few preliminary remarks on the 
nature of contracts in general, the writer takes us through the 
various stages involved in what are called Builder’s contracts, 
from the preliminaiy drawings to the certificate, and each step 
is sensibly discussed in' connexion with its legal incidents. In' 
the appendix we find a collection of statutes and extracts from 
statutes that concern builders ; a collection of “ forms^” which 
will probably be found useful for guidance, and what seems to us 
to add greatly to the value of the book, for purpose of reference, 
the schedule of rules authorized by the Institute, for regulating 
professional practice and the charges of architects. We are 
bound then to state in conclusion our opinion that the book" 
before us is a work of remarkable merit, and we anticipate for 
it a career of considerable usefulness. 

Insanity in its Relation to Crime. By Wm. A. Ham- 
mond, *M.D., Professor of Diseases of the Mind, &c. (New 
York.) — This is another work upon the test of insanity, or rather 
the test of responsibility in the insane. We have recently had 
various works upon the same subject published in this country 
brought under our notice. Some of those by medical men have 
claimed the irresponsibility of the insane ; others, written by 
lawyers, have laid down a more rational test of the irresponsibility 
of those persons who labour under mental disease. Dr. Russell 
Reynold, in his Legal Test of Insanity," was in favour of the 
former view; and Mr. Balfour Browncf, in •his ** Medical Juris- 
prudence of Insanity," ** Responsibility of Diseases," has ex- 
' pressed himself in favour of the existing legal tests. Strange to 
R-ijS Dr. Hammond has followed very closely in the steps of 
Mr. Browne, and argues that <‘the knowledge of right and 
wrong is a test of responsibilit}'." Again, he says, ** the only 
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form of insanity which in my opinion* should absolve from re- 
sponsibility and, therefore, from any other punishment except 
sequestration, are such a degree of idiocy, dementia, or mania, 
as prevents the individual from understanding the consequences 
of his act, and the existence of a delusion in regard to a matter 
of fact which, if true, would justify his act.*’ Now this is pre- 
cisely the opinion of the judges expressed in the answer to the 
questions submitted to them after the trial of M<Naughton, and 
cdiich has been defended against Dr. Reynolds by Mr. Browne. 
Dr. Hammond veiy probably repudiates the common alienist- 
view of irresistible impulse, and says : — ** The doctrine that an 
individual can be entirely sane immediately before or after any 
particular act, and yet insane at the instant the act was com- 
mitted, is contrary to every principle of sound psychological 
science.” We have all along been confident that medical men 
would in time come to see the correctness of the jurists’ view of 
crime in relation to insanity, and it is, therefore, satisfactory for 
us to find that Dr. Hammond, one of the most distinguished of 
American psychologists, stating this belief in the correctness of 
tbsse principles. It is an interesting work, well written, with 
well written and illustrative casdls ; but we cannot see that /he 
has advairsed in any one particular upon the principles stated in 
Mr. Browne’s work already referred to. Its chief interest is that 
it comes from a medical man, and a distinguished one ; and that 
he admits that insanity is not to be regarded as a ground for 
exemption from punishment, and that right or wrong is a good 
efhough test of responsibility. He remarks, with truth, and it 
would be well if medical men would remember the past, that 
the attempt by man to reconcile the principles of abstract right 
with the customs, the obligations, and the securities of society 
will always be a vain effort.” 

A Treatise on the Law of Scotland relating to Land 
Agents. By John Henderson Begg, Advocate.-irThe agitation 
which had for some timeexisted in regard to the distinction between 
attomies, or agents as they are called in Scotland, practising in 
the Supreme or Inferior Courts, was recently ended by the pass- 
ing of the Statute 36 and 37 Viet., cap. 63 ; and Mr. Begg, who 
had been diligently preparing this work for some time prior to 
the passing of that statutp, was in the favourable position of 
being able to publish at the very time when it was sure to be in 
the greatest demand. The Statute mentioned has introduced 
a possible revolution into the conduct of legal business in Scot- 
land. Now, every solicitor may practice in any court of law, 
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while formerly no solicitor was allowed to practice except in the . 
court by which he had been specially admitted. In future we 
shall have one general body of. solicitors with equal rights and 
privileges. Many of •the gentlemen who practised in remote 
cpuntiy places hav& thus important privileges conferred on them, 
but it follows that these privileges bring with them graver duties 
and wider responsibilities. book capable of keeping them 
right in this new state of matters is certain to be anxiously 
sought for, and Mr. Begg's book is well calculated to satisfy their 
consciences and solve their doubts. But we are bound to say 
a great deal more than that in praise of Mr. Begg’s labours. His 
book is precise, accurate, and piethodical, is an excellent exposi- 
tion of ^ very complicated branch of the law of Scotland. It is 
not tooi'much to say of.it that one can thipk of it -as being en- 
titled oh account of .the research learning and power of exposition 
displayc^d by the author, to be placed almost the same class 'with 
Mr. Fraser’s great work on the “ Personal and Domestic Rela- 
tions,” and Mr. Mc^aren’s work on the Law of Trusts,” — 
books whose praises e in all the courts. Altogether the book 
will be found to.be bdh useful, and interesting, and will not fail 
to extend the high repfite in which (he author in held by all who 
know him. 

The Indxai!U.^w Examination Manual. By Fendall 
Currie,' (of Lincoln’s-inn,) City Magistrate of Lucknow. — 
Such a publication( as the present has, we are sure, been much 
wished for among Students and others intending to pass examin- 
ations in the various branches of Indian Law, as well in England 
as in India. The form of the work, namely, that of Question 
and Answer, seems to us peculiarly fitted for the object which 
the author has in view, of providing students with the subjects 
in which they have to be examined, in a shape easy to commit to 
memory. But the greatest merit of the work in our opinion is, 
that it is so exhausted, comprising,^as it does, besides the sub- 
jects of the Hindu Aid Mohamedan laws, all Codes and Acts now 
in force in India, namely, the Criminal Procedure Code, Indian 
Penal Code, the Code of Civil' Procedure, the Evidence Act, the . 
Limitation Act, the Succession, Contract, Registration and 
Stamp Acts, concluding with the Law of Mortgage as applied in 
India. Of course the student who is anxious more thoroughly 
to master the Hindu and Mahommedan laWs than by reading a ' 
bare outline of those subjects, such as Mr. Currie’s book neces- 
sarily is, must consult the learned works of Strange and 
MacNaghten on Hindu law, and MacNaghten and Baillie on 
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Mahommedan law. We notice, however, wifh satisfaction that 
the author relies largely on text books of the latest date, such as 
Cowell’s Tagore Law Lectures, and Grady’s J)Ooks on Hindu and 
Mahommedan Law ; and we are especially glad to see that as 
regards Hindu law the principles are supported by numerous cases. 
We notice, too, that the author treats the Hindu marriage as a 
purely civil contract. He forgets to look at it in its far truer 
character of a sacred and solemn sacrament which every Hindu 
is indispensably bound to receive alike for spirituaPas for tem- 
poral purposes. 

I 

The iNTBRMBDXATe Examination- Guide: Vol. 2, Addendum 
to Equity. (By E. H. Bedford.) — ^The author is well known by 
his useful publications ih aid pf Students, 'and the present one 
well supports his reputation. The book* appointed 15 ylhp exa- 
miners on the subject for 1874 is Haynes' Outlines of Equifyf and 
the nine sections are devoted to the subject, Vjrith reference both 
to the principles and the practice ; the latter, with reference to 
Hunter's Suit in Equity , under the first division, the various 
heads of equity are clearly and succinctly set forth under their 
different titles — accident, power, or mistake, Or set off, or specific 
performance, c&. Under the other branch the various steps and 
stages^ a Chancery suit are set forth with great clearness and 
distinctness, in the usual way, by means of question and answer 
We observe that the work has been perused and revised by Mr. 
Ernest Witt, a gentleman of scholarship and pf some promise 
in the profession. 

Contemporary Legal Journalism. — Our* contemporaries, 
the Law journal and Law Times, have commenced the year 
with all their usual vigour and ability. Every week some one or 
more legal topics are treated of, with reasoning and ability in their 
columns, and their contributions must greatly aid in the discus- 
sion of legal questions. They have both of them given some 
attention lately to the questions on the law of husband and wife, 
arising under the Married Women’s Property Act of 1870. The 
great question it has given rise to, is whether married women, 
whose earnings are protected, are liable to be sued by their 
creditors. County Court judges have held that they are not, and 
our contemporaries approve of their decision. Our contem- 
poraries, also, haVb'of course their attention directed to the 
approaching operation of the New Judicature Act, and from time 
to time correspondence, articles, or observations appear in their 
columns on the subject, which is naturally one of great professional 
interestt 
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* The Law ^Qumal hsLS hsid an article on a recent decision of 
Vice-Chancellor Malins declining to send a case for trial before a 
j ury,. to which we shall have occa.sion to advert hereafter. Our 
contemporary appears to imagine that the Vice-Chancellor’s view 
is at variance with the principles of the Judicature Act, but as 
we read the Act it is quite in accordance with the Vice-Chan- 
■ cellpr’s view. 

Attention is being called in the Laia Times to that important 
part of the Judicature Act which relates to the local oourts, and 
the local institution of suits in. the Superior Courts by means of 
the Registrars of the County Courts, who appear to be the 
pointy of connection and contact between the two systems of the 
local and Superior Courts. In the meantime the consolidation 
of the County Courts is proceeding, and has given rise (o some 
dissatisfaction in the districts apparently deprived of the benefit 
of-local courts for small debts. 

We have to thank our contemporaries for their kind and hand- 
some notices of our new editorship ; but we venture to correct 
an error of our contemporary, th^ Law Times, in imagining that 
the Editor is not aided by other contributors. He will see in our 
present number more than one very honoured name and we 
can assure him that we have the assistance of very learned and 
able contributors, though their mbdesty may sometimes prevent 
them from putting their names to their contributions. 

Our contemporaxy, the Irish Law Times, has had a very^ 
able series of papers on the County Courts; the effect of 
which' appears to be to adopt and enforce the view taken by 
Mr. Lascelles, a member of the English Bar, in his recent 
pamphlet entitled, ** The Expansion of the County Courts, the 
true basis of Legal Itefbrm.” At all events, our contemporary 
is of opinion that to render a judicial system complete a||||l 
effective, the Qpunty Courts ought to be improved and brought 
into close connection with the superior courts, and in this 
we entirely agree. Our ^contemporary, also, has had some 
valuable articles on the subject of “ Land Transfer,’’ which may 
be studied with advantage by those who ^take an interest on that 
subject ; especially as in Ireland they have had the benefit of a 
great deal of practical experience under the Encumbered Estates 
Act, and the Land Act of 1870, with* respect to the transfer 'of 
land, and especially with reference to title. These are the 
subjects which are greatly elucidated by such discussions in print. 

The Scotish journal of Jurisprudence is very ably conducted, 
and the last number contains some articles of interest, especially 
on the Judicature Act. We shall return to it. 
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*The July number of the American Law Review contains an 
article on “ Dumpor’s Case," which has some interest with refer- 
ence to the histoiy of law. As Stoiy observed, the courts in 
America were less fettered than are ours by the rigid rules of the 
common law, and were more at liberty to give them a literal and 
sensible construction. ‘Nevertheless as they adopted the common 
law of England they were often embarrassed by its technical 
rules, the results of the scholastic spirit of the Middle Ages. 
This was peculiarly the case with the “ rule in Shelley’s case," 
which Lord Mansfield reprobated as the result of feudal notions, 
and the rule in Dumpor’s case," which is a mere piece of tech- 
nical absurdity. The courts in America were rather embarrassed 
between their respect for the traditions of England and their 
sensefas to the unfitness of these rules in modern times. We 
believe Shelley’s rule has been little observed, and a histoiy of its 
operation in England and America would be of some interest. 
The article in the Review now before us gives the history of 
Dumpor’s base in the English and American courts, and it is 
written great learning a^d clearness ; and it is of great in- 
terestibt those who wish to study the history of law. On the 
whole, the case does not seem to have had much influence in 
America, and the principles of the most recent decisions appear 
to get rid of it entirely. There is a philosophical article**a con- 
tinuation of a former one— on the theoiy of Torts. The present 
essay is directed merely to the theory on which the juiy 
takes a part in the decision of cases, and is directed to show 
it depends on the decision of the court whether they should be 
appealed to or not, and whether, having clearly decided to the 
satisfaction of the court, this view would be still taken of the 
same questions raised again or accepted as law, according to the 
Ik'iew of the able writer of the article, the verdicts of juries form 
one of the sources of law, and no doubt in a certain sense, 
this is true. It illustrates the truth of Maine’s remark of 
ancient law, that it was the gradual generalization of particQlar 
judicial decisions. The writer thinks that the legal liabilities 
defined by a book on torts are divided into those in which culpa- 
bility is an element and those in which it is not, but that the 
fatter are divided into pases were the fac& ^ich fix the liability 
are distinctly ascertained, and those were tl^*l^ndaiy line is in 
course of ascertainment, or, from motives of poin%L is kept pur- 
posely indefinite. He seems to us, however, too mtiph to con- 
found torts with breach of duty, and speaks of an assault, for 
instance, as a breach of duty, so he speaks of a duty not to 
defraud. But surely a tort is an act per se wrongful, as a slander, 
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an assault or a fraudi all of which are wrongful without reference 
to duty. But negligence necessarily implies a precedent duty or 
obligation to do some act or to do it in a particular way, or with 
reasonable care; This is the substantial distinction to be deduced 
from the authorities of our law, and the sound sense of the sub- 
ject. The article, however, is written in a philosophic spirit, and 
will well repay perusal, by exciting the mind to reflection oi^ 
the principles of law. There are also interesting papers on 
accident insurances and the abuses of bankruptcy law. 

In the Albany Law journal (Nov.^^9) there is a varied judg- 
ment on the question of damages, th^ measure of damages for 
the conversion of stock, which as our contemporary observes : 

presents a very full and able consideration of the rule as to 
damages in cases of this class ; ’* that is, where the pldlntiff had 
not an absolute property, but only a contingent or speculative 
interest in it. There is also an able article on ‘‘Recent 
Telegraph cases,*’ in which the English and American cases on 
the subject are noticed ; a very good illustration of the advantages 
of legal journalism. Our contemporary, has also (Nov. 15) an 
elaborate and able article on that head of the law ot carriers, 
which relates to their power of limiting their liability by tickets, 
and especially with reference to the passes given to drovers of 
cattle. Our contemporary arrives at a conclusion in which we 
heartily concur, that the Railway Traffic Act, 1854, sub- 
stantially a return to the principle of the common law, as in 
reality, there is no assent to the term of the tickets, there being 
no real power of dissent, or that they ought to have no legal 
operation or effect beyond what is legally reasonable, and would 
be implied by law without any express stipulation, where the 
street obligation of common carriers does not apply. Our con- 
temporaiy has an article on International law, especially with 
reference to thg recent efforts of publicity and jurists at Ghent 
and at Brussels, on behalf of an international code and of arbi- 
tration, and the labours of Dudley Field. It observes, though 
not very sanguine as to results : — 

“'We are far from saying or believing that no good results are 
likely to flow from these movements of the jurists. The literature 
of the law of nations is exceedingly obscure and undefined. 
Juridical science can undoubtedly do iftuch*to clear it up. There 
are many points now in doubt that all governments would be glad 
to have settled on any fair basis. Among these are questions of 
domicile, of allegiance, of maritime collision, of blockade, of 
disposition by will, &c. Probably, also, much can be done 
toward inducing civilized countries to adopt some common 
method of dealing with such questions as shipping, railways, 
telegraphs, postal service, copyright, patents, money and the 
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like. This would be a gre^ gain for justice and peace. These 
conferences of the jurists can initiate a movement which may, 
as Count Sclopis said, * make the voice of public opinion ring ii 
the ears of the governments, and so create what Monfesquies 
terms a common feeling. This will result in their deciding to do 
something positive.’ But it is chimerical to expect that a Code 
or Arbitration can be made obligatoiy on nations.” 

Our contemporary has an admirable article on Blackstone and 
our critics, and which we cordially concur in his view of the 
great commentator, supported ds it is by the opinion of Mansfield 
and Bentham, and by such eminent men as Sir William Jones, 
Chancellor Kent, and Lord Campbell. Alluding to the shallow 
idea that his law is now obsolete, our contemporary makes an 
excellent observation ; — ** The student of law should always bear 
in mind that the obsolete may be quite as important to him as 
the active. Every lawyer should seek not only to know the law, 
but the reason of the law, and the reason is. frequently to be 
found only in that which has gone into disuse.” 

This reminds us of a passage from Meyer’s Institution Judi- 
. claries,” in which it is observed that the English law is so 
ancient in its origin that it cannot really be understood without 
the study of its history. Our contemporary as an excellent 
article (No. 22) on the “ Study of Law as a mental discipline,” 
which we did not see until we had written our opening article, 
but which on some points takes a similar view and supports it by 
one or two of the authorities we had cited. It is curious and 
interesting, and one of the advantages of legal journalism to 
^ observe this concurrence of opinions and ideas in the minds of 
members of the profession far distant, but thinking on the same 
subject in entire harmony in consequence of their having 
imbibed from the same sources the works and writings of our 
greatest thinkers, the same spirit and the same general principles, 
and pursuing, it may be added, the same object — ^the advance- 
ment of the study of the law as a science, the elevation and im- 
provement of its practice as a profession. Our contemporary 
alludes to an article in the Law Magazine, with reference to the 
influence on the mind of the study of law, and entirely agrees in 
our general conclusion, on the necessity for enlarging the mind by 
other studies, especially metaphysics or mental philosophy. 
We venture to add, moral philosophy, and especially moral 
theology ; for we are of the opinion of old Bacton, that the only 
solid and enduring basis for law is natural justice. 
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I.— MICHAELMAS TERM AND SITTINGS. 

T^E continue and conclude our review of the business in 
' all the Courts during last Michaelmas Term and Sit- 
tings. Resuming our review of the business in the Courts 
of Coihmon Law, in the course of the Term more than 
one of those cases arose which touch upon the province 
of international law. Thus, the charterer of it ship 
having had his attached in the District Court at Phila- 
delphia, until the master, to release her, paid a sum of 
money; the owner sued the charterer here for damages, 
'but the Court held the action not maintainable as the 
seizure of the ship was the act of the American Court, 
and though it was put in motion by the defendant, that did 
not render him liable, as the Court had jurisdiction, and it 
did not appear that there was an utter absence of reasonable 
cause, the plaintiff not having appeared or appealed. {Taylor 
V. Ford, Queen*s*Bench). In another case a ship chandler 
at Quebec sued a shipowner at Liverpool for necessaries 
supplied to the ship, on the order of the captain, who had 
ample funds, byt had misappropriated them. The jury 
found that the plaintiff did not know what was the fact, that 
the owner had an agent at Quebec, but nyght have ascer- 
tained it on enquiry ; and they found for the plaintiff, the 
things supplied being necessaries. The verdict was assailed 
for misdirection in leaving that to theiR as the question, and 
also on the gfound that it was against evidence, and a* rule ' 

14 
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nisi was granted ; so that the question will not be decided 

for some time. (Gum v. Roberts; Common Fleas.) 

One of the cases heard this Term, in the Queen's Bench 
raised a curious question. A stable in which horses stood 
at livery was blown down by a violent storm of wind ; but, 
in consequence, as was alleged of unsufficient construction, 
ahd the owner of a carriage at livery, which was injured, 
sued the livery stable-keeper for the damage. The judge at 
the trial directed a nonsuit, holding that if any one was 
liable, it" was the builder, there being no evidence of personal 
negligenbe on the owner. The question was ai^ed and the 
courfctook time to consider their judgment, although it was 
held a few years ago in the Exchequer that in such a 
case the builder is liable to a stranger, (Butler v. Hunter, 
7 H. and N. 8, ai.,) and not the owner, so that unless the 
fact that the owner was bailee for hire makes a difference, 
the question has already Seen decided. (Searle v. Laverick. 
It has been held, however, by a court of error, that where a 
person receives here a reward for admission to a building, 
he warrants its safety. (Francis v. CockereU 7 B and 3 , 950, 
39 LJ., Q. B. 291.) 

At the end of the Term an important point came before two 
judges of the court, sitting in a second division, (Mr. Justice 
Lush and Mr. Justice Archibald) illustrating the difficulties 
created by complexity of jurisdictions created under various 
statutes. The Admiralty Jurisdiction Act, i86z, giving an 
enlarged jurisdiction to the court as to ships, whether the 
cause of suit arose on the high seas or not restricted, applied 
only to vessels propelled by oars.* The subsequent couPt, 
which conferred an Admiralty jurisdiction, as the County 
Courts did not contain such restrictive words, and thus 
questions appeared to give the inferior courts — ^whence an 
appeal in Admiralty cases lay to the Admiralty — jurisdiction 
in some classes of cases in which the superior court would not 
have jurisdiction. The Privy Council, however, on appeal, 
held, contrary to the Common Pleas, that the statute had 
created this anomaly, and now the question arose in this 
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court. An action had been brought to recover for damage 
done to a ship by a bargCi on the river Thamesi within the 
boundary of a county, so, that the Admiralty would have no 
jurisdiction, not at Common Law, for it was not at sea, nor 
by the Admiralty Act, for it was not damage done by a ship. 
Nevertheless it was contended that the action ought to have 
been brougHt^in the County Court, as it clearly might have 
been, since .the^ County Cpurt had evidently jurisdiction, and 
that by the Act of i86i, might be exercised inpersonam as 
well as in rem. The argument of Mr. R. E. Webster to 
that effect, therefore, prevailed over the argument of Mr. 
Phillimore, and so the court decided. {Flower v. Purkis^). 

An important point of^ constitutional law arose in the 
Court of Queen’s Bench in an action for an alleged infringe- 
ment of patent for the making of arms, in which the 
defendants pleaded that they were making the arms at the 
command of the Crown, agaihst whom the patent right 
could not be enforced, and under a contract with the^Secre- 
tary of State for War. The plaintiff applied at Chambers 
before' Baron Martin for an inspection of the contract, which 
the defendants objected to disclose on the ground that public 
policy precluded a discovery of contracts with the Crown for 
the public service. The plaintiff applied to the Court, and 
the Attorney-General appeared on the part of the Crown, 
and supported the objection, on the ground that the Secretary 
of State was privileged to refuse to allow a document to be 
produced oh the ground of public policy, even without show- 
ing that in point^f fact .it would be prejudicial to the public 
interest to disclose it. The Court appeared to 
whether this ought not to be shewn, and took time to 
consider their judgment, giving the Attorney-General leave 
to file an affidavit on the point if he thought proper. He 
did not do so, and eventually waived •the. objection in the 
particular case, but reserved his right to insist upon it on 
any future occasion. {Dixon v. The London Small Arms Com^ 
pany.) [See Home v. Lord G. Bentinck, Queen’s Bench, 
re-affirmed in the Court of Error in Dickson v. Lord PauletJ] 

14— « 
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The first case of any importance which came before the 
Court of Common Fleas, after the new j^rd Chief Justice had 
taken his seat, was one which strongly illustrated the value 
of a chi^ able to take an enlarged and comprehensive view 
of legal subjects, rather in harmony with the spirit of modem 
legislation and the dictates of reason, than the mere letter of 
narrow rules of law. ' It was an application oh the part of 
the French Government for an order to examine witnesses 
whose depositions were required in a.crimin^ trial in France. 
The application was under the Extradition Act of 1870, 
which extended to criminal procefedings, not of a politic^ 
charaster; the provisions of the Act of 1856, enabling 
evidence to be taken here in civil actions abroad, just as 
under the Act lAf William IV. examinations may -be taken 
abroad in such actions in this countiy. And, of course, in 
' such cases the accused is necessarily abroad ; and, further, 
the Ei^tradition Act of last year provided that 'the Secretary 
of State may order the examination of witnesses for the 
purpose of a criminal trial abroad, even in the absence^ of t^e 
person charged, although of course in extradition cases the 
accused person is always in this country. Yet Mr. Justice 
Denihan at chambers hesitated to make the order, his difficulty 
being that the former Act, under which the application was 
made, did not expressly provide that the examination could be 
in the absence of the accused, (as if itbould ever be otherwise). 
Nevertheless, when the matter came before the court com- 
posed of that learned judge, with Mr. Justice Keating, Mr. 
Justice Brett, and Mr. Justice Grove, they appeared unable 
to get over the difficulty concerning it contraiy to “ a funda- 
mental rule. of English law’' to take evidence in the absence 
of the accused. Even if it were so, still as Sir John Karslake 
pointed out ; the statute was plain, and moreover the court 
were not called ilpon*to sanction the use of the depositions 
as evidence on .any English trial, and the rule of. law referred 
to any applies to English trials, and the trial of English 
subject, and has no reference to the trials of foreigners in 
foreign countries. . N evertheless, the court could not see their 
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way to maldng the order until a day or two afterwards, when 
the new Lord Cluef Justice took his seat, and he at once saw 
that by the scope of this statute, the matter was free from 
doubt; he pointed out there could be no necessity for an 
express position that the examination might be taken in the 
absence of the accused, as at; extradition case. ’ Since, other- 
wise, the statute would have no application at all. Since 
the accused, against whom the examinations are to be taken, 
is always of qourse abroad. (In re Ferrand.) 

One of the cases heard this Term in the Common Pleas 
raised the vexed question .as to the effect of a supposed usage 
of the Stock Exchange to allow a jobber of shares to transfer 
them to a party who is really fictitious, which would be 
equally contrary to justice and legal principle, and contrary 
to the Opinions of the judges in Law and Equity. In the 
present case the jury found that .there was, no such usage or 
fact. The judge, Mr. Justice Bsett, approved of the finding, 
and directed the verdict for the plaintiff, which this court 
upheld. (Dent v. Nickalk, Common Pleas). There was 
afterwards a decision of the Vice-Chancellor, in a case arising 
out of -the same transaction to the same effect, already men- 
tioned Vide ante. 

In an action against the Times, tried before the late 
Lord Chief. Justice, the question was raised whethet 
the court can determine in an action for libel that 
there is not a libel withbut its being left to the jury. It is 
of course understoood that the Court cannot decide that 
there is. a libel without the verdict of a jury, bui.it appears 
that it is otherwise if it appears to the Court, on the face oT 
the publication, that it cannot be a libel. The Times )saA 
published of the plaintiff that he was not a captain in, the 
Ar till ery, and that he was “ erroneously described ” to be. 
It was suggested that this meant that,he was an impostor, 
.and had falsely represented himself as a captain In the 
Artillery. The late Lord Chief Justice heli that there waS 
nothing to sustain the action, and directed a non-suit, rc- , 
serving the question of law whether he was right. Three 
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Judges, Justices Keating, Brett, and.Orove held that he was;, 
and refused even to entertain the question 1^ granting a 
rule. Had there been any doubt, they said, as to the mean- 
ing of the words used the case should have gone to the jury, 

. but they were not reasonably capable .of sustaining the 
meaning suggested. There was) therefore, nothing to leave 
to the jury. ('Hunt v. GoodlakeJ. This decision, which cor- 
responds with one in the Exchequer, may be taken to over- 
rule the “ Bag of Bags ” case, in which Mr. Justice Mellor,;^ 
contrary .to the opinion of Mr. Jul^tice Lush, held that it ' 
ought to go to the jury whether it was a libel to say it was 
a fooljph description to give of a bag I ‘So ip another 
case when the question was as to whether words 
were defamatory and actionable, there 'was a rple nisi, 
and the case is pending. {Miller v. Decondy. In an 
'action of slander, the question being whether the words 
were defamatory, the Coturt of Exchequer apparently 
took ilfe same view as the Court of Comthon Pleas, that they 
had to decide whether the words were sucS^as could not be 
defamatory. The action was against Mr. Leeman, M.F., for 
words spoken in a sjpeech at a railway company's 'meeting, 
in reply to one by the plaintiff, reflecting on the conduct of 
the plaintiff, on the issue of debentures. The jury found that 
the issue of the debentures were unjustiflable, but that there 
was no intention to defraud, and fbey gave merely nominal 
damages. The question was reserved whether the speaking 
the words, assuming them to be defamatory, was not pro- 
tected, arid Sir John Karslake obtained a<rule to raise that 
question, and alsd on the ground that the words were not' 
defamatory in their nature as they did not impute an indict- 
able offence. {Jackson v. Leeman.) 

■ In the course of the Term there were some few points 
law decided as to,the Jaw of husband and wife, of which one 
was this : that where a husband and wife are living apart; 
under a separation deed, he making her an allowance, it is 
not necessary foi^the husband in order to relieve himself from 
future liability to the tradesmen, with whom she may have 
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dealt on casH, to give notice to them of the separation, 
though it might be necessary if she had dealt with his 
authority or credit. {Coulter v. Biddieh.) 

In the course of the Term, a case arose in the Exchequer, 
which raised the old and oft recurring question whether a 
provision in an ag^ement that the party, upon treating it, 
shall pay such a sum as^hall be found due after arbitration, 
is invalid, according to what Lord Campbell, in the House of 
Lords, truly called the “ preposterous notion ” that agreements 
for references of disputes .to arbitration are still, in spite of 
repeated statutes to encpurage and enforce them, “ contrary 
to the policy of the law.” The Court, not without hesitation 
on the part of Baron Bramwell, adopted the subtlb and 
absurd distinction drawn in Scoitv." Avery, 'and. held it good 
as a condition precedent to a right of action, not as a reference 
to arbitration. (Dawson v. Lord Fitzgerald.) 

In the Court, of Exchequer another point was decided^ 
bearing upon the law of husband and wife, especially with ' 
reference to separation. A wife separated from her husband 
was assaulted by him, and she employed attorneys tp prose* 
cute a suit for judicial'separation, which ended in a separa- 
tion by deed, and for the costs the attorneys sued the husband 
and recovered, the jury finding* that he had been guilty of 
legal cruelty, and the court upholding the verdict, holding 
that the wife had taken Steps necessary for her protection 
rendered necessary by the husband’s misconduct, and that, 
therefore, she had an implied authority to pledge his credit 
for reasonable e^enses. (Stocken v. Pattrick). A curious 
point arose in an action on a separation deed in which the 
husband covenanted tp “ ^y so long as they should be apart.” 
There was a deeree for dissolution of the marriage on the 
. gpx>und of adultery by the wife during the separation. But 
on demurrer, the court held this no bar to the action. (Charles- 
worth V. Holt, Ex Sedqueere) for was not*the covenant in 
consideration of the status of inarriage dissolved through the 
fault of the wife 7 In another case, where a man had agreed 
to pay a woman an annuity so long as she should maintain 
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his children by her, it was held net within the statute of 
drauds, as a contract not to be perfiMrmed within a year 
because he was at Hberty to . terminate it at pleasure. 
(JKnowtman v. Brett). This also .has been doubted and dis- 
cussed in the pages of our contemporary, the Law Journal. ■ 

' Another case also came before the Court of Exchequer 
which illustrates the absurdity and inconsistency of our local 
courts of jurisdiction. It was a case from the Passage Court 
of Liverpool, one of those Borough Courts, which, like the 
Mayor’s .Court, in London, and the Tolsey, in Bristol, and 
the Court of Exeter, is not limited in jurisdiction by amount. 
The pqint of law which .arose was one under the Carriers 
Act, which might involve a question of hundreds of pounds, 
as to the nature of articles which require to be declared 
under the Act. The court thought that it meant articles 
made up, and not mere materials, but that the application of 
the^hrase was for the jury ^Payne v. The London and North 
Western Railway Company). There was a case from the 
Mayor’s Court, London, which afforded another,' similar 
illustration.. Here the amount was only for £7, but raised a 
question of some novelty and difficulty (as to th^yalidity of 
contracts for the exchange of votes for cha^^) on which 
the court took time for consideration. {Bamn y. Maddan, 
Queen’s Bench, November 25th). The question wouldnot 
have been more difficult for trial had it .involved £7,000 
instead of ;^7, and after all had it ^en tried in a superior, 
court, the question of law would .not have been decided at 
the tri'al, but would have been reserved. 

Another case in the Exchequer .illustrated the absurdity 
. of the limitation 'of County Court jurisdiction by pecuniary 
amount. It was an action in the Supreme Court, ordered to 
be tried in the County Court, where there was a verdict for 
the plaintiff for.^fia There was then a motion in the 
Supreme Court to increase the amount of the verdict to ,^22, 
and on the other side there was a motion to set aside the 
verdict altogether, and enter it for the defendant. The 
question entirely turned upon a point of law of some im- 
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portanee,' and apparently of some difficulty, as four counsel 
were heard upon it,, before a court of four judges. The 
question was whether a Local Board could charge for the 
expenses of its fire-engines when used within its district. 
In the cesult, the court held that it could not, a decision of 
universal application. Yet the case came, in respect of 
amount, within the jurisdiction of the County Court, and it 
was clear that the facts could be as well ascertained there as 
in the Superior court, for the Superior court had sent it there 
for trial. And had it been sent there, the question could as 
well have been raised by appeal, and at far less expense. 
Hence it is manifest that had it involved ^i,200 instead of 
the suit might just as well have been brought in the 
County Court. ' {Local Board of Bridlington v. Bower.) 

Court for Consideration op Crown Cases Reserved, 
This Court sat several times during Term, on the -Z5th and*' 
22nd November. • At the first sitting before the Lord Chief 
Baron, Mr. Justice Blackburn, Mr. Justice Lush, Mr? Baron 
Pollock, and Mr. Justice Honyman, three cases were heard. 
One was reserved by Mr. Justice Honyman from the Central 
Criminal Court, and a question whether a letter to a broker 
enclosing a cheque “for payment of bonds ” he had purchased 
amounted to a “written direction” for application of ‘the 
cheque in payment, rendering him liable under the 24 Viet. 
196, 375, for the misapplication of the money. The judges 
held that it clearly was so, and affirmed the conviction. 
{The Queen v. Christian.) Then there was a case of larceny 
by trick {Queen*v. Turp), and a case as to the liability to 
repair a county bridge {Queen v. Kitchener). At the second 
sitting before the Lord Chief Baron, Mr. Justice Blackburn, 
Mr. Justice Lush, Mr. Justice Grove, and Mr. Baron 
[pollock, there were two cases, one raised a question whether 
an entry in the registry of births, coupled .with the evidence 
of the girl’s graudmbther, that the child’s name corresponded 
with the registry, was sufficient evidence of the age of a girl 
an indictment for an assault upon her being under i2. The 
Court held that it was. {Queen v. Weaver) In the other 
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cAse the Court held that a prisoner, however, could not be 
convicted of larceny under a count for receiving. {Queen v. 
Coggins.) 

Court op Error. — At the end of Term the Courts of Ehor 
sat as usual for twelve days ; the judges of two of the coiiks 
constituting themselves, in turn, courts of error for cases from 
the other court, so that a court of error for cases from such 
court sat about three days. Thus in 'the first instance, a 
court of error for cases from the Court of Queen’s Bench 
was constituted of Sir J. Coleridge, Mr. Baron Bramwell, 
Mr. Justice Keating, Mr. Baron Cleasby, Mr. Justice Grove, 
Mr; Justice Denman, and Mr. Baron Pollock. One of the 
first cas^s heard illustrated the absurdity of the S3rstem. It 
raised a question under the Bill of Sales Act as to the 
validity of J>ills of sale given on renewal of each other within 
^he period of ax days, and within which registration is 
required. The Court of Common Pleas had lately held them 
valid. {Small v. Bun.) The Court of Queen’s Bench, though 
in some hesitation, followed the decision, and now the 
question came before a Court chiefly composed of Common 
Pleas Judges, whether the decision in their court was right. 
The Court determined — ^not without hesitation on the part 
of one of the other judges — ^that in accordance with the deci* 
sion of the Common Pleas, and no doubt upon grounds simply 
sufficient ; nor can an^ one question the soundness of their 
decision. But still no one can fail to see that for the 
exerciser of an appellate jurisdiction such a constitution of 
the tribunal is far from satisfactory. {Ranffden v. Scepton, 
Nov. 27.) From want of judges it was found impossible to 
form a Court of Error for cases from the Common Pleas and 
the Exchequer, and therefore a Court of Error only sat for 
three days for cases from the Queen’s Bench. 

In two other cases ,the judgment of the Queen’s Bench 
was affirmed. One was on the construction of a charter 
party {Merchant Shipping Company v. Armitage ) ; another 
was as to the authority of a railway inspector to incur 
expenses for necessary assistance to persons injured in an 
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accident on his line. (Langton v. The Great Western Railway 
Company^ 

Nisi‘Prius Sittinos. — ^These sittings were going on at 
short intervals during Term in each of the three courts 
before a single judge, and after Term for the statutory 
periods of twelve days at Westminster, and the same period 
at Guildhall before one or two judges in each of the courts, 
at least so far as was consistent with the other demands on 
the judges, as the Tichbome case, and the Winter Assizes. 
The Court of Queen’s Bench, indeed, from the first could 
only have one court of Nm Prim, and had to borrow a 
Baron for the purpose, three judges being absorbed in the 
Tichbome case, and the other three being required in^anco. 
Baron* Piggott or Baron Pollock, therefore, sat during 
Term. At the first sittings in Term there were 37 cases for 
trial, of which 25 were remanets from last Term. They 
were as usual during Term common juiy cases and were 
only fit for inferior courts. For instance, there was a*breach 
of promise of marriage case, damages j^8o : an aqj^ion for a 
£50 reward ; an action on a bill of exchange, really without 
defence and so on, and Mr. Justice Quain tried an action 
for the being bitten by the defendant’s dog, damages £80, 

In the Common Pleas, where Mr. Justice Honeyman and 
Mr. Justice Grove sat alternately, there were 13 cases at the 
first sitting, zx for the second, and 34 for the third — altogether 
58. In the Exchequer, where Baron Cleasby sat, there were 
40 cases for the first sitting in Term, of which 13 were re- 
manets, 20 for the second, and 51 for the third — ^altogether 84. 
The cases were of the same character, in one case for wrong 
dismissal of a servant, damages, ^^30 ; a breach of promise of 
marriage . case, damages £2 $ ; a false imprisonment case, 
damages ^20 ; a seduction case, damages £30 ; commission 
on thq sale of a house, £5x. ' 

At the sittings after Term, in Westminster, in the Common 
Pleas, there were 97 cases, of which 42 were remanets, 42 
were special juries, 35 common jury cases. Mr. Justice 
Brett sat, and Mr. Justice Honyman also sat to assist the 
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In the Exchequer the cause list contained 
pitdUiHiM of zoo oases In the Queen’s Bench there was a 
R^iiar number of cases. 

The common jury cases were of the same character, 
these were railway or omnibus accident cases, false 
imprisonment, slander, and seduction, verdicts from £5 to 
£z5 or £20, or, perhaps, £30, £^, or £y>. In many cases 
it was found, as Lord Chief Justice Coleredge said, in one of 
the first cases he tried, “ that the verdict would not be con- 
clusive, as there were points of law to be raised," and the 
facts were not in dispute, so they were reserved for the 
Court. ^ One day, in the same Court, three cases was dis- 
posed of without trial, and only a portion were tried out. 
In one case Mr. Justice Brett observed, “ that it was an - 
important action." In another Mr. Justice Hon}rman said 
•■•“he should never forget the speech of the defendant’s 
counsel to his dying day." 

At the sittings at Guildhall the character of the common 
jury cases was similar, but the special jury cases were more 
of ^ commercial character, and a large portion of them 
became remanets. 

Winter Circuits. — ^There were several Winter circuits : 
Durham, Liverpool, Manchester, Mr. Justice Quain, Mr. 
Justice Honyman, and Mr. Baron Pollock; Western and 
Oxford: Mr. Justice Keating and Mr. Justice Archibald; 
Home — Essex, Sussex, Surrey, and Kent — Mr. Baron Figgott, 
Gloucester and Staffordshire, Worcester. There were very 
few cases of murder, and rarely more than 'one or two at a 
place, and all the rest were cases which might well have 
been tried by good recorders or chairmen of Quarter Sessions, 
and then one judge instead of five or six would have sufficed 
for the ^business. Thus, at Stafford there was one case of 
murder, two of mapslacghter, three of highway robbery, one of 
bigamy, one of arson, one of forgery, one of larceny. So, at 
Taunton, there were fifteen persons, of whom, though three 
were charged with murder, there were only bills for man- 
' slaughter, and the rest were offences of a minor character. 
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On the Northern Circuit, the business, civil and criminal, 
was very heavy, and three judges were required to discharge 
it ; but much of their time was taken up with minor busi* 
ness fit for inferior judges. As it was six judges were fully 
occupied through the month of December. 

The Court op Admiralty.— The first case which came 
before the Court last Term was one of great interest, the 
case of |he MuriUo, a Spanish ship, which ran down the 
Northfleet and caused the loss of all on board, under circum* 
stances of great atrocity. The case illustrated remarkably 
the efficacy of the process of the courts to enforce its juris- 
diction. The Courts of Admiralty of. any countjy can 
exercise its jurisdiction on any ship whatever its nationality 
in the locality of the injury, because the jurisdiction of the 
courts extends any where on the high seas, and is, in that 
respect, international, not unsuccessful in its character, and' 
because its process is in rent, is exercised against the 
ship itself, so that the ships coming 'within a port *in the 
power of the court is sufficient to ground the jurisdiction of 
the very use of the vessel itself is the process by which it is 
exercised. Hence when the Murillo came into the port of 
London she was at once seixed and sued. The owners did 
not appear to defend, knowing the case defenceless. The 
Court ordered her to be condemned for damage and sold. 

In the next case, which was defended and heard as usual 
before the Judge and the Trinity Masters, the collision 
occurred in the Downs, between a Russian bark and a 
German brig, bSth being at anchor. The German brig’s 
anchor gave way, and drove upon the Russian bark. The 
Court decided in favour of the Russian bark that the German 
brig was solely to blame for the collision, and decreed ac- 
cordingly. {Gustave Fuohurst, Nov. 5.) In another case, 
which took three days, a Calcutta stea(ner,parted her cable 
in the Mersey, and drifted against and sank another steamer. 
The Court held that the pilot on board was alone to blame 
for the collision, and that therefore the owners were exempt 
from liability. (The Cify of Cambridge, Nov. 18, 19, ao.) 
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The law upon that head will be found in Luce v. Ingram^ 6 
M. and W. But in the early part of the year it was held 
that there may be cases in which the captain may be re- 
sponsible. The exemption of the owners rests upon the 
statutory obligation to take a pilot on board and obey his 
orders. , 

Several cases of salvage occurred, and it is to be observed 
that this class of cases are heard before the judge alone 
without the Trinity Masters, although it might be supposed 
that they required more than other cases the assistance of 
nautical assessors, since the amount of the salvage must 
turn chiefly on the risk incurred, and it is hardly possible for 
anyone but a mariner to understand the degree -of risk. It 
is only with reference to this element that the great apparent 
disparity in the sums awarded can be understood, a disparity 
mar beyond the mere difference, the amount of service 
rendered. Thus, in the first salvage case heard last Term, a 
Norwegian barque, saved in the North seas, with her main 
mast gone, and the wind blowing strong, and a heavy sea 
running, a fishing smack took her crew on board and lay by 
her all night, and next morning this, with two other smacks, 
took her in tow, and after two dkys brought her^fito Grimsby. 
The net value of the property saved was vuider £i,ooo, the 
salvage awarded was 3^400, evidently on account of the risk. 
(T/w Washington^ November 6th). In another case a steamer 
broke her propeller in the English Channel, and was towed 
by another steamer, next day to Portland Roads. The 
service lasted 16 hours. • The value of thS property saved 
was ^20,000, the salvage awarded was 3^650, a comparatively 
small sum, evidently because the risk was not great. {The 
Mary). 

In the course of the Term, a case occurred under the 
extended jurisdiction of the Court which now approaches to 
that of a mercantile tribunal, and includes cases of breach of 
contracts by shipowners. This was a case of what is called 
“ damage to cargo ” — ^that is, it was a suit by a merchant 
firm, who had shipped goods on board, for damage done to 
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the cargo in the course of the Voyage, through want of care. 
The judge sits to hear these cases, as all cases of salvi^, 
with two Trinity Masters as nautical assessors. The evidence, 
however, was insufficient to satisfy the judge of the damage 
resulting from negligence, and he dismissed the suit. (The 
Prosfermo, Nov, 14 .) 

In another salvage case : an English steamer 120 miles 
from tl^ Lizard was disabled, and a Russian steamer towed 
her all Cay towards Falmouth, where with that aid she got 
next morning. The value of the Russian ship and cargo 
was jf75>ooo, the value of the English steamer with her 
freight was ’'3^13,000.- The Court awarded 3^300 salvage. 
Here the service was not great, and the risk was incon- 
siderable, although the values were^ large, hence the salvage 
allowed was comparatively small. 

Court op Probate, Divorce, and Matrimony. — This^ 
court exhibits the anomaly of*courts, each with enormous 
business, and with only one judge between them, the result of 
which is that, as of course he can only ^it in one of them at a 
time, one of them must necessarily be closed while he is 
sitting in the other. When Sir J. Hannen sat for the first 
time last Michaelmas Term, there was a total of T85 cases 
in the Divorce Court, 14 of which were suits for judicial 
separations, 6 for restitution of conjugal right§, 3 for nullity, 
and the rest for divorce. There were 127 causes down for 
trial by the court without juries, 81 of which were undefended 
and 46 defended : 34 causes were down for trial by special 
and 20 by comiflon juries. There were also 4 appeal cases 
to be heard before the full court. In the Probate list there 
’were ii causes down for trial by the court itself, 18 by 
special, and 13 by common juries. There were also fifteen 
causes standing over by consent of parties. The learned 
judge began by sitting or taking probate cases to be tried by 
himself alone without a jury. One of the first cases tried 
was remarkable, the will being propounded nearly twenty 
years after the death of the testator. His widow took 
possession of the property and did not prove the will. After 
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death a copy was propounded, and though it was opposed 
by the heir at law, the judge found it proved and pronounced 
for the copy. (Slater v. Scaitergood). 

The- next case was curious : two wills were executed on 
two successive days, the testator dying on the 5th the day 
after the second. After hearing the evidence of the witness 
who had prepared the will of the 4th December, the court 
came to the conclusion that it could not be supported, as the 
testator was evidently unable to understand what he was 
doing at the time of its execution. The court, therefore, pro- 
nounced for the will of the 3rd of December, but allowed 
costs OEt of the estate. (Murrey v. Murrey).- 

After sitting four days in the Probate Court, Sir James 
Hannen sat for nearly the rest of the Term in the Divorce 
Court, and tried a number of cases by himself, without a 
'July. In the first day he tried nine cases, in all of which 
conditional decrees of divorcd were granted ; in four of them 
against husbands for cruelty and adultery, and the other five 
against wives for adultery; 50 on most days for the re- 
mainder of Term, there were several similar cases, on one 
day eight, the proof in each taking a short time. In more 
than one case the Attorney-General, on behalf of the Queen’s 
Probtor, intervened to prevent suspected collusion. In one 
case, in which there had been two unsuccessful petitions by 
the applicant, and then -a demand for cohabitation, the 
Attorney-General said the Queen’s Proctor had intervened 
for the purpose of having the facts as to the previous suits 
ftilly laid before the Court, but seeing no resfiion to doubt the 
of the petitioner’s offer to resume cohabitation, he 
should not oppose the, decree. — ^Decree nisi. (Fitzgerald v. 
Fitzgerald.) 

In another case, in which the Queen’s Proctor intervened, it 
appeared that the petitioner himself had been in^aredelicte, and 
the petition was dismissed. (Harper y. Harper.) In one case 
the petition failed because the marriage was invalidated by 
false names. The petitioner married the respondent, who 
was a farmer in Monmouthshire, in May, 1870, and she now 
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prayed for a dissolution of marriage, on the grounds of his 
adultery and desertion. It appeared, however, that the 
marriage was by banns, and that tliere was no due publication, 
false names having been used with the knowledge and consent 
of both parties. The marriage was, therefore, invalid. The 
petition for dissolution was^consequently dismissed. {Anthony 
V. Anthony), In one case a husband sued for a restitution 
of conjugal rights not with a view to enforce cohabitation, 
but to vindicate his character from supposed aspersions by 
his wife, which were'withdrawn. (Steel v. SteelJ. 

Another* case was one of great doubt and difficulty on 
account of the attesting witnesses denying ‘the execution, as 
in the Matlock will case, which went to the Lords and was 
tried three times. The learned judge on account of the 
difficulty of the case would have preferred that it would have 
been tried by a jury, and it very well illustrates the class oP 
cases which require such a modd of trial ; but as the result 
he pronounced against the will, as he was not satisfied of it. 
{Gihbins v. Long,) 

In another case, although a will had been destroyed under 
peculiar circumstances, yet as there was no doubt as to the 
facts, there appeared no necessity for a jury, and the judge, 
being satisfied with the evidence, pronounced for the draught 
of the will, which was propounded. {Harvey v. Peek.) 

Towards the end of Term the judge sat in Divorce cases, 
with- juries, and in one case the Queen’s Proctor intervened, 
and alleged adultery against a wife who had obtained a decree 
Nisi for the dissolution of her marriage, on the ground of 
cruelty and adultery. The evidence was contradictory, and 
required a jury. The Judge Ordinary, in summing up, said 
it was obviously the duty of the Queen’s Proctor to have the 
case thoroughly investigated when the statements of the 
witnesses who had been called were laid before him, and he 
was very glad, in a case where the evidence was so conflict- 
ing, to have the assistance of a jury. The jury found that 
the petitioner was not guilty of any of the acts of adultery 
charged. She will, therefore, be entitled to her decree 
absolute. {Cooper v. Cooper.) 15 
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In another of these cases damages were sued for the 
adulteiy, and £500 were given. {Long v. Long). 

In the course of the Term an application was made in the / 
long litigated case of- Mrs. Godrich, With reference to the 
custody of a child. Dr. Swabey, on behalf of Mr. Godrich’s 
father, moved for leave to intervene in this suit for the 
purpose of applying for an order for the custody of one child, 
who is at present, under an order of the Court, in Mrs. 
Godrich's custody^ Mrs. Godrich in person opposed the 
motion. The Court took time to consider whether it had 
power to allow an intervention for such a purpose^aftcr a 
decree^ of judicial separation, but ultimately granted the 
application for leave to intervene. 

One day during the Term, the full Court for Divorce and 
Matrimontal causes sat for the hearing of appeals, con- 
•^tituted of the Judge Ordinary, Mr. Justice Grove, and Mr. 
Baron Pollock. In two csfses there were applications for 
rehearfiig or for a new trial. The applicants not having 
presented themselves in the witness box at the trials, and at 
both cases the applications were refused, and in both cases 
the decision of the Judge Ordinary was upheld. lb one case 
the co-respondent had been examined at the tnal, but the 
respondent had not, and though they were not, it was stated, 
acting in concert, her explanation 'of^hei'" absence not being 
sufficient, and the judge being satisfied^th the evidence, 
the Court refused the co-respondent a liew trial, and quasi 
if they would have granted it even if had he not been satisfied. 
{Chaldcoit v. ChaldcoU.) 

In the other case, in which the decree was ^against the 
huvsband, and he had not offered to be examined at the trial, 
and had not applied for an adjournment of the trial, and now 
only said that from illness and other causes he had not been 
prepared with his defence. It was not deemed sufficient 
explanation. {Eyre v. Eyre.) 

In another case, the question was one of alimony ; the 
wife had been living with an allowance, under a deed of 
separation, and now a suit being instituted against her, she 
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applied, for an increase of alimony, on the ground of this 
increase in her husband’s income, but the application was 
refused. {Powell v. Powell). 

In one case it was announced that Mr. Justice Grove and 
Barpn Pollock were unable to attend in consequence of the 
pressure of business in the Common Law Courts ; and the 
argument was adjourned until arrangements could be made 
for the attendance of two other Judges. 

In the course of the Term there was a case under the 
Legitimacy Declaration Act. The • petitioner prays for a 
declaration that the marriage of his mother was valid, not- 
withstanding a prior de facto marriage with another •person, 
still living, on the ground that* that former marriage was 
invalid — the person she was married to having himself a 
wife living. It appeared, however, that the petitioner's 
domicile was Australian, and that there was no property in 
England which would be affected by the decree the Court 
had no jurisdiction to entertain the suit under the Legitimacy 
Act. It was then prayed to declare the nullity of the former 
marriage of the petitioner’s mother, and as to this the Court 
took evidence, and reserved the question whether it could 
declare the nullity. 


II.— THE REGULATION OF RAILWAYS ACT, 1873. 

(36 and 37 Viet., cap. 48.) 

A * VERY important Act of Parliament came into force 
upon the ist of September last, and very few people 
know anything about it. That Act created a new tribunal 
in our midst, constituted in a way Iphat ^no other English 
tribunal has Up to the present time been constituted, and 
gave that new Court very large powers with the view of 
protecting the interests of the public; and yet the public 
seem to care very little about the whole matter. There is, 

15-2 
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as most lawyers know, an immense mass of Railway LegiS' 
lation. Act after Act has been .passed, and Still there is 
necessity for further legislation in Railway matters. It may 
scarcely be remembered now that wjieh railways were first 
sanctioned by Parliament, and constructed under that sane* 
tion, the idea was that the Railway Company would be 
owner of the way, and receive pa3rment from those who used 
it. Such was actually the relation of Canal Contpanies, at 
that time, to the canals of which they were the owners. 
Soon, however, it was discovered that sudi a use of railways 
would be inconsistent with safety or convenience, and hence, 
although railway companies were, and. still are, bound to 
admit the carriages and engines of other persons on their 
lines, they were authorised to use their own engines and 
carriages. Here, then, we had companies who had, through 
the assistance of legislation, been enabled to construct a line 
of railway on which they 'necame carriers of goods and 
passengers, at least to long distances, at such . a rate and 
with such convenience that they distanced all competition — 
fix)m which too they liiey were protected by the legislature 
which in granting permission to muke a mlway from a 
certain place to a certain place would have hesitoted, and 
rightly, if informed that there was already a line IM^mmu* 
nication between them, and who consequently to afl^tents 
and purposes became monopolists. 

Very few people, now-a-days, cling to the belief that 
monopolies are good things for the public generally, but most 
political economists have hdd that they wefe possibly justi- 
fied, when a ruler or government was convinced that a 
country was well-suited for a certain industry, and when, 
but for the protection afforded by a monopoly, such industry 
would not take root. Now, the fact that a Railway Com- 
pany in order to prosecute its design must obtain the 
sanction of Parliament, and that to cany it out it required 
an immense aggregation of capital, and further that it 
thereby became the exclusive carrier of the traffic of a 
certain district, put very great powers in the hands of the 
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company, and as the interest of the company and the in> 
terests of the public were not the same, it became necessary 
to counteract the effect of this practical monopoly, which 
was calculated to be highly prejudicial to the community, 
and might be made tyrannously oppressive to individuals. 
It is the policy of the law to protect the weak, and hence 
the attempts which have been made to limit the railway 
monopoly. 

Fron^ about the year 1842 it became the usual practice to 
insert in the several Railway Acts certain clauses, which 
provide th;9t the same tolls should be charged to all persons 
equally un^er the same circumstances. These clauses were 
called “ equality clauses,” and there is one instance in the 
reports in which, under the 7 and 8 Viet. c. 85 — ^whlch was 
the Act that provided for the future purcha^ of railways by 
the State — (by which the Board of Trade Was authorized, 
when of opinion that it was 4ot the public advantage, to 
proceed against Railway Companies contravening the pro 
visions of any Act relative to railways,) proceedings were 
taken against a Company for an alleged infringement of one 
of the clauses.* 

In 1845 the equality clause was made applicable to all 
Railways by the Railway Clauses Consolidation Act,t and 
in the same year two important Acts of Parliament were 
passed with reference to Canal Companies. It has always 
been a theory of the legislature that the monopoly of Rail- 
way Companies might be most advantageously checked by 
the encouragenMnt of competition upon the part of canals. 
For the conveyance of heavy goods canals are in many ways 
better suited than railways, and it seemed probable to the 
law makers that a little encouragement of canal companies 
might bring about competition which would be for the ad- 
vantage of the public. But self-interest had keener eyes 
than the Argus-eyed legislative assembly, and the Railway 
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Companies, having foreseen the possibility of such competi- 
tion, at least in the case of long through transits for iieavy 
goods, had bought up important links in the canal system 
and upon their own parts of the canal exacted so much, in 
the shape of " bar tolls,.” that the competition which would 
have been so beneficial could not take place. Doubtless the 
principle that k' is better to put an end to a monopoly by 
means of the agency of public enterprise instead bf by legis- 
lative enactment, 'was wise and excellent. 

One of the evils of our present system, by which we have 
a large, body of men who devote themselves to the business 
of , legislation, is over legislation. That evil of a h3^o- 
condriacal ’nation ought, wherever it is practical, to be 
avoided. The country that has fewest laws has least need 
of laws. But while the idea of the strengthening the hands 
‘ ef canal companies, in their contest with railway companies, 
was excellent,- it came too late. There is not much use in 
making* a man strong to fight when his antagonist has got 
him in irons. These two Acts, therefore, . the one which 
empowered canal companies to vary their tolls, provided they 
made the same chaiges to all persons alike under the same 
circumstances,* and the other which empowered canal com- 
panies (until that time onlylhe owners of the canals and 
wharfs) to purchase boats and barges, to become carriers of 
goods, and to enter into working arrangements with other 
canal companies, t came too late. Still, tracing the history of 
railway legislation, we find that a Commission, consisting of 
five Commissioners existed from the year 1S36 to the year 
1851. That commission exercised all the power of the Board 
of Trade with reference to railways, and the Commissioners 
had the further duty of reporting upon private Railway Bills. 

A Select Committee of the House of Commons was 
appointed in 185^, of, which Mr. Cardwell was chairman ; 
and it was upon the reports (5 in number) of that committee 
that the Railway and Canal Traflic .Vet of 1854 was founded. 

* 8 snd g Viot. o. 88. 

t 8 and 9 Viot., «. 4S. 
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The legislature had by that time discovered that the indirect 
method of putting an end to railway monopoly was in* 
effectual, and that some direct parlianfentary interference, 
for the benefit of the public, was peremptorily called for. 
That Act provided that every Railway and Canal Company 
should afford “ reasonable '* facilities for forwarding both its 
own and through traffic, and that this should be done with- 
out- giving any “ unreasonable ” preference to one person 
above another. The remedy, in case a company did not give 
reasonable facititi29 or did give undue preference, was to be 
by means of an application to the Courts of Common Pleas 
in England or, Ireland, and to the Court of Sessions in 
Scotland. We have always heard that the Court of Oommon 
Pleas was selected because the judges of the Courts of 
Queen’s Bench and Exchequer refused to have anything to 
do with it, and that had Chief Justice Jervis consulted the 
puisne judges of his own court^ before communicating with 
the Government, the Court of Common Pleas, alqp, would 
have expressed unwillingness to have anything to do with 
the jurisdiction. 

The terms in which the Act was. spoken of makes this 
more than probable. Lord Campbell protested against such 
duties being imposed on the judges. *' The code,” he said, 
“ was not one which the judges could interpret, it left them 
altogether to exercise their discretion as to what was reason- 
able with no stq,tutable or common law authority to guide 
them.” Lord'Lyndhurst, too, said, that the questions that 
would arise under the Act were so vague and so incapable of 
being reduced to fixed rules that it was impossible conflicting 
decisions should not be given ;” and Mr. Justice Cresswell, 
in one of the cases udiich afterwards came before the Court 
of Common Pleas, remarked that the questions under the 
Act (17 and 18 Viet. c. 31} “ assume a veiy difficult and com- 
plicated character, and are such as we fed but little qualified 
to decide. Nevertheless, as the legislature has thought fit 
to impose on the judges of this Court the duty of dealing 
with such questions, we must do so to the. best of our 
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Ability, whenever it becomes necessary.” * Others'complained 
that the Act contained no canon of construction. However, 
such as it was, ths Court had to do the^st they could with 
it, and, during the i8 yeai^,.twentyrflve . caus have been 
decided in the Court of Common Pleas in -England, and 
four in the Court of Session in Scotlahd.. Not that' they 
have done a great deal with the Act, for an examination of the 
cases which have been decided in the courts will prove that 
the public .became less confident of an efficient remedy, and 
therefore, that as time went on, the number of cases diminished, 
and it will also prove that the want of uniformity increased. 
Most of the cases arose out of .allegations- of unequal treat* 
ment, fir, as it has been called, “ undue preference ; ” and in 
only two was a question of reasonable facility brought before 
the Court.t Little doubt existed in anybody’s mind that the 
Jesuit had justified the opinions of the learned judges who . 
regarded the courts as incapable of discharging the duties 
which were imposed upon them by the Act, and it is not a 
matter for Wonder that the Joint Select Comnuttee, wljch sat 
in 1872 on I^ilway Companies Amaljgamation, came to the 
conclusion that some^ change in the mode of the administria* 
tion'of the law was called for.t Qne thing, hoWever, is to 
be noted in connection with the Railway and Canal 
Traffic Act of 1854, and that is that the Legislature had 

* Bftnsom v. thi Eafitem ConntieB RaUvay Oo., 1 ]^. 8.'462. 

t In re OaUrham Railway Company ▼. Londofkf irighton^ and South Coaet 
Railway Conygany (1 C.B., N.S. 410} the..0<^pBiiieB owning the main line 
charged the paBBengers traTelling over tbe^ main line hicher fares than they 
charged pa§Bengers trayelling orer hrtfhches of the same length beloinging to 
themBelvee; and in the case of re Barrett v. the Northern and Great Weetern 
Railway Company (IXI.B., N,S. 423) it was held that to justify the interference 
of thd Court to enforce the mnning of through t^ins on a oontin^ns line of 
raUwayi it mnst be shown that the public conyenience requires, and that it can 
reasonably be done. They will not interfere at the instance of an indiyidual when 
there is a continuous line by which through tickets may be obtained, though by a 
somewhat longerroute t no additional cost or serious lost of time Itoing thereby 
incurred, and no substantial inconyenience being thereby occasioned to the public, 
and it appearing that no. complaints had been made, of the inadequacy of the 
existing accommodation. 

i Sec Bepprt of Uie Committee. ' * 
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despaired of effecting its object, with regard to the 
curtailment and limitation of the Railway Monopoly 
by means of competition, and had definitely adopted a 
different policy, which had been-, advocated by a Committee 
in 1844, of which Mr. Gladstone was chairman — viz.: 
regulation. * It had recognized^ the fact that the healthy 
processes of self-interest, competition, and Ae like, had 
failed to effect a cure of the disease whichprejudicially affected 
the life of the community, and that 4 t was time to 
exert a counteracting influence to those processes which 
jeopardised the comfort and convenience of the nation. 
We have seen that the intended remedy had not the 
desired 'effect, . and it was-with a view of rendering the 
provisions of the Act of 1854 more efficient, that the 
Regulations of Railwasrs Act, 1873, was passed. Blit the 
Commissioners appointed under that Act have other duties.^ 
to perform besides that of preventing undue preferences and 
of bringing about reasonable facilities, and it may be well to- 
allude to these in this place before examining the* main pro- 
visions of the statute. 

In 1863, certain restrictions were imposed by the Railways 
Clauses Act, part iii, t upon working agreements which had 
not only to be advertised and to be sanctioned by the share- 
holders of the companies, proposing to combine for the 
purpose of tmffic, but had to be approved by the Board of 
Trade, whidi had the power of considering objections' to 
the proposed agreement which were brought before it. t By 
that Act also, tha provisions of. the 1854 Act were extended 
to' steam vessels worked by railway companies, § and the 
Board of Trade were entrusted with the duty of revision of, 
the powers enjoyed and exercised by railway companies in 
relation to such steam vessels. By the regulation of Railways 
Act, 1873,11 these powers and duties ^e transferred to the 
Rail way- Commissioners. Further, with tfie vidwof encou- 

Bca 6ih Beport of Committee of ISM. 

t 36 and 27 Viet., e. 93. 
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raging the veiy feeble competition which canal companies are 
in a position to maintain against railway companies, the legis- 
lature has thought fit to make it obligatoiy upon' all railway 
companies owning canals, that they should keep them in 
working condition, so that they may at aU times be open to 
traffic,* and the same Act provides that no railway or canal 
company shall, without the approyal of the railway commis* 
sioners,. enter into any i^reement by means 6f which a 
railway company dan obtain any control over the traffic on a 
canal.t Again, the Commissioners may, upon the application 
of one of two differing railway companies, allow the dis- 
putants to refer the matters in difference to them for their 
decision, instead of referring them to arbitration,! and in 
any dispute to which a railway or canal company is a party, 
they may, upon the agreement of all the parties that the 
, dispute should be referred to them, decide the differences.! 
To them also differences arising between the Post Office and 
railw^ companies as to additional remuneration to be deci4§d 
by arbitration under i and a Viet., c. 98, may, at the op^n 
of the companies, be referred. 

It was necessary* to refer to those provisions of the 
Statute that the reader might understand the whole 
scope of the enactment. It is evident, then, that the 
legislature is still struggling with this great . practical 
law of monopoly, which has been enacted b^-ihe fate which 
' is associated with the aggregation of great wealtj^, and by the 
various circumstances of railway constrqcUon. It is evident 
the ‘Regulations of Railways Act, 1873, is^ another attempt 
upon the part of the legislature to grapple with that strange 
monster railway monopoly which has done so much to make 
legislation futile, and which will each day, as amalgamation 
and combination progress, become more powerful for evil to 
the wide interests of the people, and to the real benefits which 
the nation derived from its railway system. Will this Bill, 
too, prove useless ? 

The constitution of the new tribunal, which is called the 
* TIm BegnUktionof Bailw^ri Aet, 1878, ■. 17. t ■. 18. { a. 8. $ a. 9. 
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Railway Commission, and which was recommended by the 
Committee on the Amalgamation of Railway Companies in . 
1872, (upon whose report indeed the Regulation of Railways 
Act, 1873, is' mainly founded) is, it seems to us, admirable. 
The various complaints which had been made by the judges 
themselves showed that a court of law was not the proper 
tribunal to decide upon cases under the Railway and Canal 
Traffic Act, and the Select Committee had come to the con- 
clusion 4hat the Board of Trade had not the requisite judicial 
character or means of Action, that a court of law failed in 
practical knowledge and administrative facility, and that a 
Committee of Parliament was unsuited to perform such duties 
from its want of permanence, * and their recommeiffiation 
that a commission consisting of three commissioners, one an 
experienced lawyer, and one possessed of experience in railway 
business, has been embodied in the Act, and that provision « 
has been carried out in fact by tl)e appointment of the Right 
Honourable Sir Frederick Peel, whose administrative* capa- 
city is acknowledged; Henry Macnamara, Esq., whose 
experience of law none will question ; and W. P. Price, Esq., 
who, as chairman of the Midland Railway Company,, has 
acquired a knowledge of railways and their working such 
as few other men can possess. If there is an3rthing to be 
done to remedy the grave evils which exist in connection 
with our railway system surely these men will do’ it.- The 
combinationsof experience seems to us an excellent device, 
and the three men, so far as their public lives are known to 
|is, seem admira|}ly suited to ensure the veiy best conditions 
to this new expeiynent in legislation. 'We may add, top, 
that their recent decision -in the case of Goddard v. The 
London and South Western Railway Company, gives excellent 
augury for their future judicial work. But, notwithstan ding 
these admissions, we cannot say that^we are very sanguine 
that the Regulation of Railways Act, 1873, will do much to 
bring about the desirable ends which were anticipated by the 
Committee on the Amalgamation of railways, as set out in 
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the last page of their report.* That committee thought that 
an Act embodying their recommendations would effect these 
things. I. Preserve the competition which now exists by 
sea. 2 . Give immediately such support as is practicable to. 
competition by canal, and both immediately and ultimately 
develop and utUize the capacities of canals. 3. Let the 
public know what they are charged and why they are charged, 
and give them better means .than at present exist for getting 
unfair charges remedied. 4. Enforce, the harmonious work- 
ing and development of the present railway und canal systems, 
so as to produce from them in the interest of the public, and 
at- the sam6 time of the shareholders, the greatest amount of 
profit&le work which they are capable of doing. In justice 
to the committee, it must be said that they did not think 
that the adoption of their recommendations would have the 
<%ffect of preventing the growth of railway monopoly, or of 
securing that the public shall share, by reduction of rates 
aiid fAres in any increased profits which the railway com- 
panies may make, but we cannot but thinV that, 0 ving to 
various circumstances, the 'Railway Comioiesion will effect 
little, ahd that, consequently, the benefit to the public will 
be small. 

There are, however, some admirable provisioil|,in the . Act, 
and, although these are somewhat apart from the principal 
object of the statute, wejsannot doubt that so excellent a com- 
mission vnll make itself, felt most beneficially tn connection 
with these. One of these is the provision that in case 
of difference between two or more Railway Companies the 
matters in dispute shall, with the consent of the Commis- 
sioners, be referred to them for their decision in lieu of being 
referred to arbitration.t “ Serious and well founded com- 
plaints have been made,” says the report of the Select 
Committee, “ of the delays, difficulties, and expense attend- 
~ ing the present system of arbitration. The -persons whom 
it is now the custom to appoint as arbitrators are generally 

* Report, p. 52. 

t The Regnlatioii of Railways Act, 1878, s. 8. 
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busy men who cannot give sufficient time to duties of this 
description, and the depfsions when ma^e have no force as 
precedents.”* That being so, and that these Btatements are 
correct cannot be doubted, the substitution of :the new 
tribunal for the cumbrous and expen^vS-. arbitrations which 
took place under the previsions of " The.liiailway Companies 
-Arbitration Act, 1859, ” is a very evident advantage to, tiie 
Railway Companies and to the public'.' We are glad'to see, 
from the Table of Fees, which is given at the end of 
the General Orders made by the Commissioners in 
pursuance of the 29th. section of the Regulations of Railways 
Act, 1873, that the fee payable for every hearinig m the 
nature of an arbitration, in respect of each day of part of a 
day, is only 15 guineas. When Railway Companies come to 
know that they can have the services of three such men as 
the present Railway Commissioners for that veiy small sum, 
we cannot doubt that the permission under the 8th section 
of the Act will be largely taken advantage of. Then dbetion 
9 deserves some notice. That section provides that any 
difference to which a railway or canal company is a party, 
may, on the application of the parties to the difference, and 
with the assent of the Commissioners, be referred to them 
for their decision. The powers given under thjs section are 
very wide, but we would have preferred to see them strength- 
ened. As it stands, it seems to us, the section will be of 
little use, as *bef6re such reference can take place all the 
parties must agree why the terns »f section nine should - 
not have been like those of section eight and authorized a 
reference to the Commissioners, with their assent at the 
instance of either party to the difference we cannot see. 

Then the tnuisference of the powers of the Board of Trade 
with reference to working agreements seems to us to be 
extremely expedient. It has for a long tme been a recog- 
nised fact that the competition which at one time existed 
between Railway Companies has naturally come to an end. 

,* See Beperi, p. 49. 
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It is asserted with some truth that there is still some slight 
competition between several lines in the matter of facilities, 
but all questions affecting rates competition is at an end, 
indeed competition almost invariably ends in combination. 
This combination is year by year widening and spreading, 
and the result will be that the country will soon be divided . 
between a very small number of powerful companies who 
will have the' whole of the railway lines in their hands, and 
who can dictate their own terms to the public. ^ 'With the 
view of putting, some check upon one of the means by which 
combination is effected, the power which the Board of Trade 
exercised over working agreements, and traffic arrangements 
have been 'transferred to the Railway Commissioners, who 
are in many respects well able to watch over the interests of 
the public in so far as they are likely to be affected by 'those 
‘'arrangements between Railway .Companies. 'The true 
function of the Railway Co&missioner seems to be' to watch 
over tile interest's of the public which are likely to be pre- 
judiced by the self-interest and the strong hand of monopoly 
of the Railway Companies. They are trustees or guardians 
of the obscure and occult rights of the people to be protected 
from the exactions which are made by Railway Conjpanies, 
and which aie only tod likely to increase as amalgama- 
tion and combination go on. ' The public is incapable of 
looking after its ownr interests in this relation^ and, there- 
fore, it is most expedient that they should be had regard to 
by a competent body of experienced guardians. This leads 
us to speak, however, of the main defedt of the Bill, or 
rather, as we would suggest, of the Commissioners* reading 
of the Act. 'We gather the interpretation which' the Pre- 
sident of the Board of Trade has put upon this Act of 
Parliament from the appointments .he has made under it*; 
and the opinion of the^’Lcrd Chancellor as to the import of the 
various sections of the Act will be evident, after a perusal of 
the General Orders which have been issued by them, and which 
have been approved of by the Lord Chancellor. The mistake 
which, as it seems to us, the Commissioners have fallen into 
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is this, that they have come to the conclusion' that the 
* principal word in the Regulation of Railways Act, 1873, is 
the word “ Tribunal.'’ They seem to think that the 
Railway- and Canal Traffic Act, 1854, although it could 
not be worked by the. Court of Common Pleas, can be 
worked by a Court which has less judicial plower, but 
by a Court which differs from the Court of Coinmon Pleas 
only in that respect, And in having the assistance ais judge, 
of one gentleman, not a lawyer,*' who. has had' a long ex- 
perience of railway af^irs and railway management. They 
have run away with the idea that they are to be judges, and 
hence we find that all the General Orders refer tg; their 
judicial duties, and none refer to the other important functions 
which, according to our view, they were intended to dis- 
charge. It seems to us that the difficulty which the Court 
of Common Pleas felt with reference to the provisions of thd* 
Railway and Canal Traffic Act, *1^854, Inust have been much 
greater in the minds of the public who had to let the 
machinery of remedy in motion. If the judges felt a difficulty 
in deciding what were undue preferences or what were 
reasonable facilities, even with the assistance of the. best 
evidence of the piost experienced witness, it is more than 
probable that the public would labour under far greater dis- 
advantages in determining whether they were getting fair 
play at the hands of railway companies. The great doubt 
which must necessarily have existed in their, minds was 
quite sufficient to deter them from taking any action in the 
matter, especially when it is borne in mind that any action 
which they could take must be' against an immensely power- 
ful and immensely wealthy railway company. That there 
should be one law for the rich and another for the poor has 
always been a complaint, but that there should be two codes 
seems to us an inevitability in the present state of human 
nature. "While the same law may be applicable to two 
cases, the one brought hy a rich man, and the other by a 
poor man, a different rule will be applied to that of the 
former, if the latter, through his poverty, is unable to prove 
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'.hU'4Rse. Although one cannot buy ju§tice in this country, 
one can purchase evidence, and one who is rich can mtdce 
litigation so expensive as to deter the poor from an endeavour 
to obtain their just remedy. To these circumstances, then,,, 
far more than to the want of .efficiency of the Court of 
Common Pleas was due the feulure oS. the Act of 1854. The 
way to encourage applications for a remedy is to make the 
cases in which it applies thoroughly understood. People will 
not plunge into the rough waters of liti^tion on the mere 
chance that by swimming they will find land ; they must 
see or think they see the other side. But such phrases as 
“undue preferences,” and “reasonable facilities,” — especially 
when tkere was judicial utterance that a mere private and 
personal , inconvenience will hot be sufficient to found a case 
under the latter of these heads, and that the general traffic 
eirrangements of the company . are to be considered,* 
and the like, which make the indefiniteness even greater,—* 
have ho- definite connotation to unaccustomed minds. 
As in cases of crime, it -is found that a small punishment 
. which will certainly follow the commission of the act is 
more deterrent than a-severe jiunishment, which does not so 
. certainly follow the criminal outrage ; so in the case of 
litigation, it will be found that a certain i|pedy|:hpwever 
incomplete in relation* to the injury, wiUr'hnCoiu^^ the 
public in their applications for the remd^ far more than a 
much more complete and stringent remroy, the procurement 
of which is a. .matter of doubt. The greatest i^orm of law 
which could .be made, is one which would cenable suitors to 
see their way. That was, however, the difficulty in relation 
to the remedy under the Railway and Canal Traffic Act, 1854, 
a difficulty which Vras appreciated by the Joint Select Com- 
mittee, to whose report we have more than once had occasion 
to refer, for they recommended that the Act of 1854 ought to 
be explained, and some attempt is made in the Regulation of 
Railways Act, 1873, to explain its. provisions in the direction 

* Bamt «. The Chreet Korthem sod Midland BeiliMqr Oos., 26 L. 8., 0. P. 83 : 

1 0. B., N. 8. 428. . 
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poifited out by ther Committee j still, it must be explained 
nmch more fully before the public or legal profession under- 
stand it Sufficiently to mal^e applications io the Commissioners 
under its provisions, 'i'bis difficulty was also appreciated 
by the Court of Common Pleas, for in many of their 
judgements they narrowed the meaning of the dnd Section 
of the Railway Traffic A,ct,^ 1854, with a vie^ to clear- 
ness, and with the view of making its provision^ readily 
understood by the profession and the public. In some 
ways they cut it down until it was not much more than 
the old equality clause which was made applicable to 
all railwaprs by the Railway Clauses Consolidatioy Act, 
1845.* Thus in one case they held that undue preference 
or prejudice on the ground of inequality of charge •could only 
be complained of when the charges in question were made to 
persons using the suMM of the lines. t Justice Willed 
remarking that, to bring the cllse within the Act it must 
be shown that the journeys are substantially the same.” 
And in another case, Chief Justice Cockbum remarked that 
“ the obvious intention ” ofthe legislature ” was, that there 
should be an equal rate of charges in respect of the carriage 
of all goods under the like circumstances,”^ Which intention 
had already been carried into law in almost the same words 
as those'of the Lord Chief Justice in the Railway Clauses 
Consolidation Act, 1845, or nine years before the passing of 
the Railway and Canal Traffic Act. These 'efforts upon the 
part of the judges to make definite what was indefinite, even 
by narrowing th9 statutory provisions are important, as they 
indicate that they ‘were of opinion that any such vague 
statute was incapable of being wielded by any Court for the 
benefit of the public at the instance . of private suitors. 
Under these circumstances what hope is there that the 
Railway Cpmmission will be found amor^ efficient as a 

* 6 and 9 Viet., 0 . 20, e. 90. 

t Tbe Oateibain Junction Oaae (1 0.B., N.8. 410, 26 L.J., O.P. 161.) 

t Hants T. Oodkennonih and Workington Bdlway Company, 8 0. B. N.B. 698 ; 

27 L. J., 0. P. 162. 
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guardian of the public interests than the Oourt of Common 
Pleas proved itself to be, if it is to be only a Court like that 
from which its powers are to be transferred ? That is what 
the Commissioners have endeavoured to make it. 

Now, we were uoder the impression that the probable 
action of the Legislature would tend in a different* direction; 
nay, we are under the impression that the Act can be read 
in quite another way from that in which it has been inter- 
preted by the President of the Board of Trade a^nd by the 
Railway Commissioners, and we will point out what that 
way is, and our grounds for regarding the construction which 
has bqen put upon it as erroneous and as being calculated to 
make the Act of 1873 almost as futile as the Act; Of 1854. 
We will further indicate the construction which,, according 
to our opinion, ought to have been put upon the Act, and our 
'reasons, for thinking that had the Act been read in the way 
we suggest it would have 'proved thoroughly efficient, and 
the Railway Commissioners have proyed thoroughly capable 
of dealing with some of the gravest evils which are at the 
present time incident to our railway system. 

In 1865 a Royal Commission was appointed to consider 
the subject of railway communication, more especially with 
a view to diminution of charge and interchange of traffic, and 
they made a report in 1867, after a long and careful* enquiry. 
There is one recommendation of that report, to which 
we would call particular attention. It recommends, as 
regards interchange of traffic as well as all ^oth|r duties of 
railway companies, that wherever the public interest is 
affected, any person should be at liberty to memorialise the 
Board of Trade, and that the Board of Trade, after satisfying 
itself by a preliminary examination into the matter, that the 
complaint is well founded, should take the necessary mea- 
sures to enforce the public rights by submitting th^ complaint 
for the investigation and decision of the proper court of 
justice. This seems to us a very important recommendation. 
The policy of the law seems to us to be to allow people to do 
as much for 'themselves as they can. Nothing could be 
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worse'for the well-being of a eonimunity than that govem- 
xhtot should dp eveiything. for it. It is. upon this pnnciple 
that the' government does not iuterfete in civil quarrels, but 
allows the parties to the difference to' wbrS out. 'the remedy 
of tteir own grievance by an action at lawV . But there are 
many tlungs that people cannot . do . for themselves.' Thus, 
infants are protected by laW during the penod of €heir Weak- 
ness or incapacity. Sailors are protected b^ kw because 
they have been found to be unable to cope in the matter of 
wits with landsmen. So lunatics are an. especial object of 
carcj and not only is their maintenance- provided for by the 
State, but their comfort and happiness. is the object oif atten- 
tion to a board , of inspectors or commissioners who visit all 
the asylums in the country. So the safety of woinen and 
children in mills 'and manufactories has become a^ 
object of governmental care, and the due provisions for 
the fencing of machinery are seen to by Government 
inspectors. There is one other instance Which may. 
be mentioned in which the government has under- 
taken to look after the interests of 4:hose who carmot 
pay a rational regard to their own' affairs, and that is the 
Education Act. Now these being the principles of govern- 
mental 'interference we come to consider whether there is 
. nothing analogous in the relation which e^sts between 
railway companies and the public and that -which emsts 
between any of; the oppressed classes above alluded to, and 
those classes persons, who maytyrannize aver thdrh to the 
sacrifice of their^tcrest and at the expense of Cheir welfare. . 
We have- already seen that there is iiiuchin commpn between 
these two relations,' ws hat*e seen that crushing mono- 
poly which is m the hands of railway companies is a power 
for evil and oppression which the law has attempted to deal' 
with by various regulatiotM, and- With h view to which the 
Act, which is at present under consideration, wai -expressly . 
framed. . The question to be decided in this place, however, 
is whether -the relation between the railway companies and 
^ public is of such a nature as to make a direct interference 

. l6-r-2 
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ttiion the part of Government, similar to that which has 
heen alluded to above, necessary ; or whether it is such 
that it may safely be left to those who suffer by reason of 
the railway monopoly to apply to a Court for a remedy. 
The question then is really this,, whether the regulation of 
railways can be effected by a Court to which the applications 
of those who are aggrieved can be made, or whether such 
regulation should not be entrusted to a Court which would, 
at the same time, combine with its judicial functions in- 
spectorial duties. ^ We have already indicated that we do 
not regard a Court as capable of performing the difficult 
duties jvhich would devolve upon it under any Act which 
gave them the power of regulating railways in these' im- 
portant particulars of preferences and facilities, and we have 
pointed out our reason for thinking so. To us the public 
who cannot determine what are undue preferences, unjust 
prejudices, or unreasonable facilities is in the same position 
that an infant is with regard to business fransactions ^to offer a 
remedy under such circumstances to the public by means of a 
legal process, is to our thinking upon a par With an enact- 
ment which, to ensure the humane treatment of lunatics in 
an asylum, gave them the power of bringing an action in a 
court, one of the judges of wliich was an able psychological 
physician. The passive from the report of the* Royal Com- 
mission of *1865 recommended an inspectorial action of a 
government department (the Board of Trade) upon a 
memorial ofthe person whafelt injured, and we regret to say 
that that recommendation has not been (acted on. The 
reasons that the Board of Trade give for this are as 
follows : — 

1. It is matter o^ great difficulty to know what is and 
what is not a matter of public interest. The interest con- 
cerned may be that of a single trader, of a singlq trade, of a 
parish, a town, or a county. 

2 . Again it is scarcely possible to say what is a grievance. 
The matters to be remedied are want of proper convenience 
and accommodation, not individual acts of injustice, such 
as are ordinary subjects for prosecution in a court of law. 
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3. The decisions, or want of decisions, under the Railway . 
and Canal Traffic Act; have shown how ui^suited a court of 
law is to deal with such cases. 

4. The plan proposed would place the Board of Trade in a 
false position, and would, if they were really able to inteifere 
as proposed, throw a heavy chai^^e on the public. 

in this way one of the most excellent reconnnendations 
was passed over, and we confess that when the present Act* 
was passed we thought there was some hope that attention 
would be given to such a recommendation. To our thinking 
the Railway Commission was in every respect qualified to do 
what the Board of Trade shrunk from doing. ^ He^ were, 
according to our thinking, men admirably qualified to combine 
inspectorial functions with the exercise of judicial authority. 
Here were men who would be able to deteimine what were 
matters of pliblic interest, who could determine what ^ 
grievance was, what constitufed a want of proper con- 
venience and .accommodation. Our opinion that inspectorial 
duties devolved upon the Commission was strengthened by 
the fqct that the Act contained a provision for the appoint- 
ment of not more than two Assistant Commissioners,t and 
also a provision, that the Assistant Commissioners should 
be subject to the oiders of the Commissioners, and should 
make such inquiries and reports, and perform such other 
acts and services as the Commissioners might direct.]: 

The President'pf the Board of Trade has, however, taken 
a different view of tho duties to be performed under the Act, 
for although, -ds we have seen, the three Commissioners 
have been appointed, no Assistant Commissioner, upon 
whom the in^ectorial duties would principally devolve,* has 
as yet been^ named. That the Commissioners have taken a 
similar view of the scope of this statute will appear from 
their general orders. We may allude to sqpie of the sections 
of the Act in connection with the general orders of the 

• 16 wd S7 VI«t., e. 48. 
t Seetioiid. 
t BmUosSI. 



246 THE REGULATION OF RAILWAYS ACT? 

Commissioners with the view of showing that ^s is the 
case, and of showing that another reading of the Act was, at 
least, possible, and then we shall leave it to the reader to say 
whether such other reading was not expedient. First, it 
may be as well to point out that to some extent the principle 
we contend for is.admitte^ in the Act, and to say that we are 
convinced that it is just in that particular, that the Act will 
be found admirable and just in relation 4 o that section that 
-the Commissioners will have cases to tty and decide. The 
section alluded to is the 13th, and it provides that “ a 
complaint of a contravention of section two of the Railway 
Yrnd Ca^al Traffic Act, 1834, as amended by this Act, may be 
made to the Commissioners by a municipal or other public 
corporation^ local or harbour board, without proof that the 
complainants are aggneved by the contravention ; provided 
that a complaint shall not be entertained by the Commis- 
sioners in pursuance of this Section, unless such complaint is 
accompanied by a certificate of the Boai;d of Trade to the 
effect that, in their opinion, the case in respect of which the 
complaint is made is a proper one to be submitted fqr ad- 
judication to the Commissioners by such municipal or other 
public corporation, local or harbour board.”* Now, this is, 
to our thinking, p'erhaps the most important provision of the 
Regulation of Railways Act, 1873, and if the Commissioners 
continue to construe the Act as simply endowing them with 
judicial powers instead of conferring upop them inspecto- 
rial duties it is almost the only one which v^l be 

productive of any business which wiH come' before 

• « 

* Thii ipthiaipto li to • oertain estont oardod oat bj Motion 6 of tbe Aot, 
wUfllt profidoi Oat "Aar penon oomphiniag of aa^fUiig dona, or.ol any 
omlnion made, in dotation 'or ooniraTontion of Motion S of the Bailing and 
Canal Traffle Aot, 1864, or of Motion 16 of the Begoiation of Bailvays Aet, 
1868, or of tliia Aot, or of any onaetanant amending or applying the laid enaot. 
mints rMpeottrely, may app^ to the OommlioionerB ; and npon the eortifloato 
of the Board of Trade alleging any andi delation or aontraTaation* any 'parioik 
appointed Inr the Board of Trade in that bobalf may in like luumer apply to the 
(kunndadoaera, fte.” The way to maketblatiioronghly dBeettrewoiddbeto aihna. 
the Board of Trade to appoint one of tim Assistant Oemmiasloners, iq^ whoso 
tepor^tiwOommissioners might not. To do this, aU that wonld In aeoessary 
wohld be a rovisiim of the General Orders. 
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them. Here we have, in fact, an admission of the 
principle that the care of the interests of the public as 
to those matters of prejudice, preference and facilities, must 
be tmdertaken by a public body — (in this case working with 
and under the Board of Trade). Here we have a carrying 
out to some extent of the provision of the Royal Commission 
of 1865, which recommended a submission o('a case for 
investigation to the proper court after it' had been enquired 
into by the Board of Trade. But passing from this admir- 
able provision, we will consid^ the sections of the Act which' 
seem to us to imply the exercise of inspectorial functions by 
the Railway Commissioners. 

First, it is to be noted, that in connection with working 
agreements, which are about to be entered into by railway 
companies, the Railway Commissioners have a right to hear 
objections,* and must approve of any such Working agree- 
ment before it comes into force, but further it is provided 
that at the expiration of the period of ten years after the 
making of such agreement the Commissioners may, if they 
are of opinion that the interests of the public are prejudi- 
cially affected thereby, cause it to be revised, and may 
modify the' agreement so as to make it more conformable to 
the public interest.t There is a similar provision with refer- 
ence to the revision of the powers of railway companies 
relative to steam yeasels.):. How are the Commissioners to 
discover whether the interests of the public are prejudiced by 
an examination of a copy of 4he working agreement ? Is it to 
be expected that^^way draughtsmen will be so inexpert as 
to allow any prejudice which is likely to arise under such an 
agreement to appear on the surface ? What would strike one 
as being the best method of discovering whether a modifica- 
tion of such agreement, or whether the limitation of the 

* Bailwas* CHusm Aot, 1868 ; But iiL woi 34. 

f Tlie Ba&vajs OlauM Aat.' But iU., s. 86. And the Rag u ls t fan of Bsawiys 

Aot,1878.a.l0. 

t Baavagn OIumb Act, 1868. But ilL, a. 37. And the Begnlatioii at Betlini|a 

Aet,1878,a.l0. 
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exercise of such powers would be for the advantage of the 
public ? Surely a visit to the place, an enquiry amongst the 
people, a personal examination of the facilities afforded. Yet 
^h'e commissioners, by general order 6, provide for an appli- 
cation, and by their directions relating to working agree- 
ments, recently issued, they make it necessary that certain 
documents should be left with such application at their 
office. 

Section 14 provides that every railway company and 
canal company shall keep at each of their stations and 
wharves a book or books showing every rate for the time 
being oharged for the carriage of traffic from that station or 
wharf to any place to which they book, including any rates 
charged under any special contract, and stating the distance 
from that station or wharf of eveiy station, wharf, siding, or 
place, to which such rate is charged. There is no provision 
in the ^ct for the discharge of the Commissioners duties with 
reference to this section, but the Commissioners, instead of 
providing for the inspection of such books from time to time 
by one of their number, or by one of the Assistant Commis- 
sioners, who bring skilled knowledge to bear upon the diffi- 
cult questions involved, have provided (general order g) for 
an application for a summons, calling on the railway com- 
pany to show cause why they do not comply with the Act. 
But it appears from the report of the Joint^Select Committee 
on Railway Companies Amalgamation * that the publication 
of rates in this way with reference to goods traffic was a 
most difficult and and complicated operafion,t and if the 
preparation of such a record is found a difficulty by a railway 
company, the comprehension of such a record when prepared 
would be impossible to any person who might feel himself 
aggrieved, and might inspect the book with a view to ascer- 
t lining the real facts 'of the case. An ordinary Bradshaw’s 
Guide puzzles most people. 

* Report, p. 88 . 

t This also appeared from the evidence given hefore the BaUwaj Commis- 
eioners in Goddard v. The London and South Weeteru Railway. 
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Section 17 provides that “ every railway company owning, 
or having the maintenance of, any canal, shall at all times 
keep such canal and all the reservoirs, works, and conveni- 
ences in connection with it thoroughly repaired and dredged 
and in good working condition, and shall preserve the sup- 
' plies of water to the same, so that the whole of such canal 
or part may be at all times kept open and navigable for the 
use of all persons desirous to use and navigate the same 
without any unnecessary hindrance, interruption, or delay.” 
Here, again, there is no provision in the Act for the enforc- 
ing of this section, but the commissioners' have {general 
order 17) provided that they , shall enforce this, ,not by 
inspection, but through an application for a summons calling 
on the railway company to show cause, and, if necessary, by 
, an order. We cannot think that this will have the desired 
effect. In every one of these cases it is to be rememberSd 
that the fight will be between the lean purse of a poor man 
and the fat purse of a wealthy company ; that circumstance 
is of itself sufficient to deter most people from seeking their 
remedy. To most it will seem that in such a case the cure 
would be worse than the disease. Under such circumstances 
skilled inspection by the commissioners or by some one 
appointed by th|m would, to our thinking, be a better method 
of discovering whether the provision of the Statute were 
complied with or not, and consequently much more 
beneficial to the public. But further- there is an express 
provision for inspection under section 25 sub-section (a), 
which says, “ They ” (the Commissioners) mky, by them- 
selves, or by any person appointed by them, prosecute an 
inquiry, enter, and inspect any place or building, being the 
property or- under the control of railway or canal company, 
the entry or inspection of wliich appears to them requisite." 

These are wide powers, and might, ii^ our estimation, if 
judiciously exercised, be productive of much good to the com- 
munity. But the word “ tribunal ” was still ringing in the 
Commissioners’ ears when they read this section,', and they 
seem to read this sub-section as if it referred only to enquiries 
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which became necessary in the hearing of a cause, for by 
general order i6 they declare that, if the Commissioners at 
any stage of the proceedings think fit to direct inquiries to 
be made under section 25 of this Act, or under section 3 of 
the Railway and Canal Traffic Act, 1854, they shall give 
notice thereof to the parties to the application, and may stay 
proceedings or any part of the proceedings thereon until 
further notice from the Commissioners. 

Such, then, are the principal provisions of the Regulation 
of Railways Act, 1873, and such is the way in which the 
Commissioners mean to exercise their powers under that 
Act. ^me of the provisions are, as we have pointed out, 
admirable — as in cases under section 13. The Act is 
likely to be very beneficial, but as a whole, we cannot 
but think that it ' may prove very futile like all the 
previous railway legislation which was intended to check 
railway Jffoi^poly, foster danal competition, preserve the 
presence f *2pendence of sea traffic, and in those ways benefit 
the pu&:x^. If that is the result we shall ascribe it to the 
fact that the Railway Commissioners have regarded their 
whole duties as judicial instead of regaling them as in a 
veiy important way inspectorial. If that is not the result 
we shall ascribe it to the fact that the principle for which 
we have contended in this essay is embodied in the 13th 
section of the Act. 


New Queen’s CouNSEL.^The following have been appointed 
as Her Majesty’s Counsel : England — Mr. Charles., Clark, Editor 
of the House of Lords Reports ; Mr. Arthur Cohen| Mr. Murphy, 
! and Mr. S. Joyce, of the Home Circuit; Mr. Waddy, of the 
Midland Circuit ; and Mr. R. G. Williams, and Mr. Charles H. 
Hopwood, of the Northern Circuit; and Mr. T. E. Winslow, Mr. 
T. waller, Mr. W.R. Q, Bagshawe, Mr. W. Pearson, Mr. John 
Westlake, Mr. Joseph Chitty, and Mr. A. G. Marten, of the 
’Equity Bar. Ireland : Mr. Robert Ferguson, Chairman of the 
Quarter Sessions, County Cork ; Mr. J. Chute Negligan, Chair- 
man of Quarter Sessions, County Leitrim; Mr. Edward F. 
Litton and Mr. Thomas £. Webb, Professor of Laws in the 
University of Dublin. 
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IIL—ON AN INTERNATIONAL CODE.* 
By David Dudley Field. 

S EVEN years ago, at the meeting of this Association, held 
at Manchester, it was my good fortune to propose the 
appointment of a committee to prepare the outlines of an 
International code. The proposition was received with favor, 
and a committee was appointed, composed of jurists from 
different countries. In the distribution of the latR)ur of 
preparing the outlines, a portion was assigned to me, it being 
understood that the different members of the committee 
should first interchange what they had respectively prepared,, 
and then meet for a general reyision. This, however, was 
found to be difficult. The members lived at tbol great 
distances from each other for an easy interchan^. yiider 
this embarrassment, I thought . it more convenient for the 
other members of the committee, as well as for myself, to 
undertake a draft of the whole work, hoping that the others 
would take the same course. The work thus undertaken by 
me has been completed after several years of labour; and 1 
come now to lay it before my colleagues, and with their per- 
mission before the Association itself. 

It should seem proper, therefore, for me to give you a brief 
account of the ^ope and contents of the work to which 1 
thus vepture to invite your attention. The importance of the 
subject no reflecting person can doubt. One has but to open . 
his eyes upon what is passing before him to perceive the 
necessity and extent of public law. Whether he remains at 
home or goes abroad, whether he travels by sea or by land, 
this law is ever present with him. Let us'suppose to be at 
sea. Let us take, for example, the great ship, the City of 

* TUb- 1b aa AddnBB by Mr. Dudley Field on ui Intemttieiul Code of 
Law ddirered at the late Bodal Seienoe Ooogresa held at Norwidi. 
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Chester, in which the other day I trOssed hither from the 
farther side /oi the Western Ocean. As this vast fabric of 
wood ' and/iron, .cordage and canvass, with its outspread" 
wings an^ its heart of fire, swept on its triumphant way, 
scarcely swerving to the right or to the left^ for aught that 
wind or storm could do, I thought what an illustration it 
af^rded of that public law which was at once the governor 
and guardian of the whole company, five hundred souls in all, 
gathered within these iron walls, how happened tp come. 

The ship was English, with an English crew. The 
passengers were members of various nationalities — English, 
American, German, French, Italian, and I know not how 
many more. The freight Vas destined to different ports of 
Europe. Observe, now, in what manner and by what 
standard the rights and duties of this mixed company of 
passengers, of master and marinersi and of the owners of 
ship and cargo, were to be measured and judged. To avoid 
collisions with other ships, precaution^ had to be taken by 
the display of lights at night, by signals in thick weather, 
and by steering a particular course when other ship^ appeared 
in sight, in conformity with the rules of navigation now 
adopted by maritime nations. On meeting other vessels we 
conversed with them in that common language of sea signals, 
which the marinera of every nation should learn. If a 
collision had occurred, the wrong doer and the ann^unt of 
wrong done, would have been adjudged by the first Court of 
Admiralty to which the case should, according to the general 
rules of maritime law, belong. Had another ^ip, sailing in the 
same sea, fallen into peril and been rescued by us. Salvage . 
would have been awarded by the same Court and according to 
the same law. Had the vast and complex machinery by which 
we were impelled broken down, and, in -a disabled condition, 
we had been driven on the French coast, we should have 
fallen under the jurisdiction of the French courts, where our 
rights would have been adjudged, not so much according to 
French law as according to that law which is common both to 
France and England, to America, and to all the world — ^the 
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law oi nations. If, to escape a sea peril, a portibn of the 
cargo had been thrown overboard, the loss arising from the 
jotsom should have been apportioned according to a rule 
of average common to all civilized nations, though, unfor* 
tunately,' a common rule has not yet been agreed upon. Besides 
these questions, how many others might arise? Suppose a 
contract or a testament to be made during the voyage, by 
what law should it be interpreted, or its validity determined ? 
Suppose a contract between an Englishman and an Italian, 
and the same to be brought before a French court ; or suppose 
a testament to be made by a German, according to the form 
used in Germany, and to be brought before an Englis^ court, 
where are the rules to be found by which the questions should 
be decided ? We might imagine other questions, and many 
of them, in respect of collision, jotsom, wreck, salvage, or 
personal violence, and ask ourselves how those questiodb 
would be solved by the Courts* of England, of France, or 
Belgium or Holland, and we should see more, clearly the 
importance of that law, which is not confined to one country 
or race, but is or should be common to all countries and 
all races. 

From these illustrations in reference to a single vessel, out 
.of thousands on the seas, it is easy to perceive how vast is 
the extent and how varied are the details of public law which 
is designated variously as international law or the law of 
nations. In the outlines of that science which I have 
attempted will be found a scheme of classification, and an 
arrangement of«8ubjects, not perhaps the best that can be 
made, but the best that I could makd. The work is divided 
into two books ; one relating to peace, the other to war ; or, 
to speak more accurately, the first treats of the relations of 
nations and of their .members towards each other, except as 
they are modified by a state of war ; the se^cond treats of the 
modifications of those relations produced by a state of war. 
The first book is further subdivided into two portions, one 
containing the rules respecting the relations of nations to 
each other and to the members of other nations ; the second 
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the relations of the members of each nation to 
the memhets of other nations ; the first being that which is 
commonly known as public international law; the second, 
that which is l^own as private international law. Bearing 
these divisi^s in mind, let. us glance at some of the more 
importany^rovisions which they contain. Besides the 
regulati^s which are usually discussed in works on inter- 
natio;a(al law, there are many others which, though often 
mentioned in treaties, do not usually find a place in general 
treatises. Thus, after considering the essential rights of 
nations, such as their sovereignty, equality, perpetuity, 
territory, property, and treating of their extra-territorial 
action in respect of navigation, discovery, exploration, and 
colonizations, of fisheries and piracy, of the intercourse of 
nations with each other by means of accredited agents, of 
mternational compacts, of asylum and extradition, of national 
character and jurisdiction, of domicile and of the reciprocal 
duties of nations to foreigners, and of foreigners to the nation 
where they live, in respect of residence, occupation, religion, 
obedience to' the laws, taxation, civil and military service, 
other provisions for mutual convenience are inserted to the 
subjects of which I attach much importance. These relate 
to shipping, imposts, quarantine, railways, telegraphs, postal 
service, patents, trade marks, copyrights, money, weights, 
and measures, longitude and time and sea signals. 

In respect to copyright, patent-right, and trademarks, I 
would assert the right of the author, inventor, or first 
designer, as one to be held sacred and iftaintained in all 
countries. Longitude I would compute everywhere, as do 
the English, from Greenwich, instead of taking it for the 
maps of one country from Paris, and for those of another 
from Washington. For weights and measures I would adopt 
the Metric system of the French ; an^, as to money, I would 
have a uniform coinage of certain ^pieces of gold, which 
should pass current in every country, and thus save travellers 
and traders from the loss and embarassment to which they 
are now subject. 
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Then comes that part of the code which contains provi- 
sions intended for the preservation of peace. They would 
require, first, that there should be a simultaneous reduction 
of the enormous armaments which now weigh upon Europe ; 
secondly, that if any disagreement or cause of complaint 
should arise between nations, the one aggrieved should give 
formal notice to the other, specifying in detail the cause of 
complaint and the fydress sought ; and that this complaint 
should be formally answered within a certain period. If 
such a course had been pursued by France and Germany 
before the fatal declaration of July, 1870, wenhould probably 
have been spared the last Franco-German war. A piovision 
somewhat similar has already been inserted in treaties of the 
United States with Portugal,, Bolivia, Guatemala, Peru, St. 
Salvador, and New Grenada. Thirdly, it is provided that 
when the parties do not otherwise agree, they shall appoint 
five members of a Joint ^ High Commission, whq shall 
meet, discuss the differences, and endeavour to reconcile 
them. If the reconciliation thus sought fail nevertheless, 
a high tribunal of arbitration is to be appointed in this 
manner — each nation joining in the code transmitting to j:he 
parties in controversy the names of four persons, and from 
the list of these the parties concerned alternately striking off 
one after another, until the number is reduced to seven, 
which seven is to constitute the tribunal. Is there anything 
chimerical or impracticable in this ? Let me ]:efer you to 
the last great arbitration at Geneva for an answer to this 
question. Let Ae go farther back and refer to the history of 
the American Confederation. We begin with arbitration. 
When the independence of the Colonies was declared, they 
formed articles of Confederation, one feature of which was 
that disputes between the States should be decided by 
'Commissioners selected by the disputdhts > or, if they failed 
to select them, by commissioners chosen in this way ; three 
to be named by Congress from each State, each disputant to 
be at liberty to strike off alternately one name till thd 
number was reduced to thirteen, from which thirteen, not 
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more than nine, nor less than seven, as Congress migM 
direct, were to' be chosen by lot to constitute the Comniission. 
A more perfect system was afterwards established under the 
present constitution, which created a supreme court as the 
ultimate Arbiter between contending States.. Controversies 
between the States have already been adjudged by ibis 
court. One between Rhoda Island and Massachusetts : one 
between Iowa and Mississippi ; in which the. coiyrt fixed the 
'boundary between them, and enjoinbd each from exercising 
jurisdiction beyond it. A suit was begun by New Jersey 
against New York respecting the boundary along the Hudson, 
which lyas finally compromised by the agreement of 1833, 
entered into between the two States, with the sanction of 
Congress. Suits have been brought by New York against 
Connecticut; by Alabama and Florida, each against Georgia, 
and between Maryland and Virginia, and between New 
Jersey ^nd Delaware. 

Why could hot the plan of arbitration be extended to 
Europe? This continent contains eighteen independent States, 
counting the little communities of San Monaco, 

an(| Andorra; and considering Sweden an<f}faouv»»-” 
and Germany as united^ wanting only the Ausuk^^.; 

Ten only of these States exceed in wealth , and ^^lauon 
the richest and most populous States of the American Union. 
These ten are the United Kingdom of Great Britain and 
Ireland, France, Germany,* Russia in Europe, Austria, Italy, 
Spain, Turkey in Europe, Sweden, with Norway, and Belgium. 
The five States of Holland, Portugal, Switzerland, Denmark, 
and. .Greece, are each less in population than New York; 
Even Belgium has only 400,000 more, and Sweden and 
Norway together have only about a million more than New 
York. There can hardly be a sufficient reason why Holland, 
Portugal, Switzerland,. Denmark, and Greece) should not 
submit their differences to arbitration or to a permanent 
court, as well as New York and Pennsylvania. And if these 
five European States should be made to do so, why not 
France and Germany ? The only reason, if reason there be. 



ON AN INTERNATIONAL CODE, 257 

is that France and Germany are more powerful ; that they 
would hot consent to compromise in any respect their, 
freedom of action, and that in case of .refusal they could not 
he coerced,' To this it may he answered that the rights of 
France and Germany are not more sacred than those of 
Switzerland and Portugal I'^.that the constraint upon their 
independence and freedom of action, ,hy a voluntary compact 
to submit their differences to arbitrament or judgment, is not 
more derogatory to their true honour, and is not more 
dangerous to their independence and freedom pf action, than 
to a smaller State. Of the two, if there be any' difference 
in that respect, the weaker State is in greater danghr than 
the stronger. The American system binds and coerces 
populous and opulent States, sovereign in everything except 
as they have limited their sovereignty by their own free will, 
and for the advantage of their own people. New York has 
already nearly four millions and a half of inhabitants; 
Pennsylvania, three millions "and a-half ; and Ohio two and 
a-half millions. When New York is as densely peopled as 
England and Wales, it will contain 16,000,000 inhabitants. 
But there are seventeen States larger than New York ; Texas, 
California, Nebraska, Oregon, Minnesota, Kansas, Missouri, 
Nevada, Florida, Michigan, Illinois, Iowa, Wisconsin, Georgia, 
Arkansas, Alabama, and North Carolina. How much larger 
will appear when we place the 47,000 square miles of New 
York side by side with the 247,000 of Texas, or the 189,000 
of California ? 

If the populatiBn of Texas were ever to equal in density 
that of England and Wales, it would amount to 85,000,000, 
and that of California, under the like circumstances, to 
65,000,000. 

Americans are confident that their constitution is strong 
enough to control their largest States With all the population 
and resources of which their magnificent future , gives them 
the promise. Measuring the future by the past, the next 
half-century will see some of the States as powerful as the 
larger European States ; and unless it be supposed that 

17 



258 ON AN INTERNATIONAL CODE. 

the American is more patient of control, and more obedient 
to law than his European brother, it should seem to be no 
harder a problem how to bring. .European States to submit 
their differences to the arbitrament of reason a'nd law, than 
it is how to make American States do the same thing. 
Great Britain and Ireland have 30,000,000 of people ; France 
has j8, 000,000 ; Germany, 39,000,000; Russia in 'Europe, 

68.000. 000 ; Austria, 35^000,000 ; Italy, 25,000,000 ; .Spain, 

16.000. 000 ; Turkey in Europe, 5,000,000 ; Sweded and 
Norway, 5,897,000; and Belgium, 4,839,000. The ratio of 
increase in America is about 35 per cent, every ten years. 
This ratio will give America a population as large as the 
whole of Europe in a little over fifty years. At the present 
ratio of increase. New York will contain in 1880 more people 
than Belgium, and in 1890 more than Sweden and Norway. 
If Texas and California are not subdivided, the time will 
come ;when they will have a population as great as any 
European State saving perhaps Russia. Texas, it is said, 
has as large a proportion of fertile land as Italy, and capable 
of sustaining relatively as great a population. Italy has 
25", 000,000 of inhabitants ; Texas, as densely peopled, would 
have 57,000,000 ; and California 43,000,0^0. There is 
therefore nothing in the size, or strength, or riches of 
European nations to prevent their entering into and being 
permanently bound by a compact to settle their dispute by 
arbitration. 

I do not mean to say that every claim which one nation 
may make upon another should be submitted to arbitration. 
There may be claims which no self-respecting nation would 
submit to any arbiter, such as those which touch its equality 
or independence. To put an extreme case. Suppose Spain 
were to claim the sovereignty of Holland, pretending that 
it had been lost by Phillip II. or by any of his successors, 
I would not have Holland submit such a claim to the 
• decision of any arbiter or of any human power. It is not 
difficult, I think, to draw the line between questions which 
may not, and those which may be submitted, and it is the latter 
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only which fall within the category of disputable and referable 
questions according to my view of them. 

After the provisions respecting the preservation of peace 
which I have mentioned, the code proceeds to the subject of 
private international law, making uniform provisions respect- 
ing private rights and the administration of justice. Here 
are grouped together regulations concerning personal 
capacity, social condition, the validity and interpretation of 
contracts, the effect of foreign marriages and divorces, the 
'devolution of property at death, the administration of justice, 
procedure and evidence, as they, apply to the persons and 
property of foreigners. 

The second general division relates to war in its effect 
upon the rights and duties of belligerents, allies, and neutrals. 
In respect to belligerents, there are regulations respecting the 
commencement, the conduct, and the termination of war.* 
The general design has been to* confine war to persons in 
military service, and their operations against property to 
that which is public. Private war and public war upon 
private property are alike prohibited. The provisions of 
modern treaties forbidding the use of certain deadly weapons, 
and exempting hospital surgeons and nurses, are taken and 
extended. The bombardment of defenceless places is abso- 
lutely prohibited. The various chapters are entitled thus — 
Of those who may wage hostilities ; against whom hostilities 
may be waged ; the instruments and modes of hostilities ; 
truce and armistice ; medical and religious service ; prisoners ; 
hostilities agains# property ; contraband of war ; visitation, 
search, and capture ; blockade ; prize ; and the effect of war 
upon the obligations of nations and their members, upon 
the intercourse and the administration of justice. In respect 
of neutrals, the absolute right of a nation to reifiain neutral 
while others are at war is asserted in. the ^strongest terms. 
England has often acted upon this principle, and never with 
greater effect than with respect to Belgium during the last - 
great war. What is neutrality? What may a neutral 
nation do ? what ought it to do ? and what ought it not to 

17 — 2 
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do ? These questions, and the three rules of the Treaty of 
Washington, are next considered. 

This is, in brief, a sketch of the present attempt to aid in 
the formation of an International Code, suited to the civili- 
zation of these nations, and to the Christianity of this nine- 
teenth century of the Christian era. 

Since these outlines. were prepared, two important, steps 
have been taken towards the , establishment of an Inter- 
national Code. One was a Conference held at Ghqnt on the 
8th of last September, where an institute of International 
Law was founded. This institute has undertaken to treat of 
several.important subjects during the next year, and to meet 
again in August, 1874, Geneva, for future action. The 
subjects to ]^e treated are — International Arbitration ; the 
Three Rules of the Treaty of Washington; ’and Private 
International Law. A committee of eight was also appointed 
to att(^nd the forthcoming Conference at Brussels. This 
Conference, which will begin its Session during the present 
week, on the loth of October, had its origin in a meeting 
held in New York on the 15th of May, at which a resolution 
was passed that a meeting should be called for consultation 
upon the best method of preparing an International Code, 
and the most promising means^of procuring its adoption. 
A committee of five was accordingly appointed, by whom the 
Conference, which is to take place on the loth of the month, 
has been called. We hope to see representatives there not 
only from America but from every nation of Europe. The 
plan proposed is first to consider the expediency of an inter- 
national code ; and, if found expedient, how it should be pre- 
pared and proposed for adoption ; and, next, the question of 
arbitration for the settlement of international disputes. In 
short the object of the Brussels conference is to take the 
preliminary step, s foi the' establishment of a code of the law 
of nations, containing among its provisions a scheme of 
international arbitration. 

In this we shall have, I am sure, th^ sympathy of every 
lover of his race. Of all the calamities which afflict man- 
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hood, war is one of the greatest. I do not say that it is the 
greatest of'all> for I think that national degradation and 
slaveiy, or general corruption and the Teign of fraud, are 
evils greater even than war. An oppressed people may and 
must rise against its oppressors. A nation attacked may 
and must defend .itself. He who would not fight to the 
death in defence of his family or his country is not fit for 
this world. But in proportion as the defence is just, the 
attack is unjust. There would be no occasion for the rising 
of an oppressed people, if there is no oppression, and no need 
of defensive war if there were not first an aggressive war. 
And, of course, in proportion as you diminish the aggsession, 
you diminish the defence. In other words, if there were no 
aggressive and unjust war there would be no war of defence— 
that is to say, no war at all. I would not detract in the least 
from the merits of those great captains who, fighting for the 
rights of their countrymen, have ‘earned renown, npr ^gould I 
dispute that there is in war frequent occasion for, as there 
has often been a display of high heroic virtues. But the 
great men who displayed these virtues have themselves 
deplored the occasion and the -evils of the war -v^ich they 
had been obliged to wage. Our own Washington was not 
only first in war but first in peace, as he was first in the 
hearts of his countrymen ; aTnd it was the Duke of Welling- 
ton, if I remember right, who said that there was nothing 
worse than a battle gained except a battle lost. 

I would not, indeed, discourage the cultivation of the 
heroic virtues or take away the opportunities for their exer- 
cise ; but assuredly war is not the only school where they 
can be culfivated or exhibited. There will alway be sufier- 
ing enough in the world for the exercise of all the virtues. 
Does not the ship master who puts his ship about in a 
stormy sea at the signal of a shipwrecked lyrother, and stays 
by Him through the dark and perilous night till the daylight 
comes, that he may save him at the risk of his own life — 
does not he exhibit as much heroism as any of those who 
fought at Waterloo ? Did not the captain of the Northfleet, 
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who the other day calmly accepted death that he might save 
women and children, display as much heroic virtue as any 
of 'the brave six hundred who charged at Balaclava? Was 
Howard less a hero than Marlborough ? Would you not as 
soon deserve the eulogy which Burke pronounced upon the 
former, as the poem with which Addison celebrated the vic- 
tory of the’ latter ? Let him who would win renown through 
labour, endurance, and self-sacrifice, go abroad into the 
world and make war upon the wrong with which it is 
filled. 

Excepting the national degradation or national corruption 
to which I have referred, I can conceive nothing so horrible 
as those bloody combats which have so often desolated the 
world. The spectacle of two nations arming themselves to 
their utmost, and doing all they can to destroy life and 
property, ravaging each others' fields, burning each others' 
villages, bombarding each others' cities, maiming and slaugh- 
tering* each others' people — such a spectacle is insulting to 
God and sickening to man. The demoralisation which is 
the concomitant or the certain follower of war, the revulsions 
in trade, and the national debts increased, weighing down 
the industry of generations, are but so many ** horrors on 
horrors' head " accumulated. 

I am not sanguine enough ta suppose that in our time war 
is to be put an end to altogether ; but I do suppose that in- 
creased intercourse and the general progress of civilization 
have more and more inclined men to the ways of peace. 
The armor that to-day hangs useless in yq^ir baronial halls, 
the battlements that now serve for ornament in place of 
defence, the walls of cities once formidable but now converted 
into promenades, are so many witnesses' of successive steps 
in the progress from continual war to frequent and long- 
enduring peace. I do suppose, further, that by judicious 
international airangements, the chances of war occurring 
may be lessened, and that when unfortunately it does occur 
its evils may be mitigated. Such is the aim of my co- 
workers and. myself in our efforts for the amelioration and 
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'codification of the law of nations. Such has been the object 
of the imperfect work which I now place, with all its defects, 
in the libraiy of this association, the closing id of a task 
undertaken seven years ago, and now fulfilled. ^ 

[In inserting the above in deference to' the ability and 
authority of Mr. Dudley Field, we caiuiot help observing 
that there is all the difference in the world between the 
position of the various American States under one Supreme 
Government, and independent nations such as Great Britain 
and France. — E d. L. Af.] 
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Sir Samuel Martin has been sworn in a Privy Councillor, and 
will take his seat on the Judicial Committee ; Lord Cairns has been 
appointed Lord Chancellor; Mr. R. Assheton Cross, Secretary of 
State for the Home Department ; Sir John Karslake, Attorney 
General ; Sir Richard Baggally, Solicitor-General ; Mr. J. Dug- 
dale, Recorder of Grantham; Mr. H. B. Poland, Rec«>rder of 
Dover;, Mr. C. Chapman Barber, Judge of the County Courts of 
the East, West, and North Ridings of Yorkshire; Mr. John 
Balguy, Stipendiary Magistrate of Greenwich ; Mr. Charles Cole- 
man, Stipendiaiy Magistrate of Sheffield; Mr. Woodthorpe 
Brandon, Assistant Judge of the Lord Mayor’s Court; Mr. J. 
Balfour Browne, Registrar to the Railway^ Commissioners ; Mr. 
J. A. Freeman, Town Clerk of Brighton. Ireland, — Mr. 

Christopher Palles, late Attorney-General, has been appointed Chief 
Baron of the Exchequer ; Dr. Ball, Attorney-General ; Mr. Henry 
Ormsby, Q.C., Solicitor-General ; Mr. George May, Q.G,, Legal 
Adviser at the Castle. Scotland, — Mr. George Young, the late 
Lord Advocate ; Mi*- Gordon, Lord Advocate, {has been appointed a 
Judge of the Court of Session ; Mr. John Kirk, Director and 
Principal Clerk in Chancery. Cape, of Good Hope, — Mr. J. H. 
De Villiers has been appointed Chief Justice of the Supreme 
Court ; Mr. S. Jacobs, Attorney - General ; and Mr. De Wet, 
Solicitor-General. Egypt. — Mr. James Lane has been appointed 
Judge of the Chief Consular Court for ]^ypt ; Mr. John Scott, 
Judge of the Consular Appellate Court. IndiU, — Mr. F. Clarke 
has been appointed Receiver of the High Court of Bengal ; Mr. 
R. Evaiis, Assistant Magistrate and Collector oi Cawnpore ; Mr. 
E. H. Little, C.S., Registrar of the High Court of Bombay 
during Mr. Jardine's absence. 
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IV.— IIXUSTRATrONS OF OUR JUDICIAL 
SYSTEM. Part XVL 

By W. F. Finlason, Editor of the “ Common Law Pro- 
cedure Acts,” of ‘^Nisi Prius and Crown Ret)orts,” and of 
“ Reeves’ History of the English Law.” 

The Bankruptcy Systerl. 

^LOSELY associated with the Chancery is the Bankruptcy 
^ system, which,' in many respects, comes nearest to the 
rationat system than any other, though it is,, like all the 
others, marked by some anomalies. It is in this respect a 
rational system, that its j'udicature is locally diffused ; for 
there are bankruptcy courts in all the principal towns in the 
country, and in the next place this enables the courts to 
adopt 'a rational procedure. The bankrupt is orally 
examined in open court, in the first instance — ^the course of 
procedure originally pursued, both in courts of equity and 
law, and which only became obsolete and abandoned because 
of the want of an adequate judicature. The whole proce- 
dure in Bankruptcy is, in fact,, based upon this preliminary 
oral examination of the bankrupt, who answers to the defen- 
dant in an ordinary suit. He is, in fact, the party sued in' a 
species, of suit partly legal and partly equitable, by a body 
of creditors as plaintiffs or complainants. And the first thing 
is an oral examination of the defendant. t^That which was 
the original procedure at law and equity ages ago, and 
became obsolete only on account of inadequacy of judicial 
power, has been revived and restored in deference to the 
exigencies of modem times. And every day,, in every Bank- 
ruptcy Court in the pountry, there are afforded illustrations 
of the efficacy of the process, as simple as it is effectual. To 
begin with, the bankrupt has to furnish a written statement 
on oath, which may be likened to the answer in Chancery, 
but with this great difference in favour of the Bankruptcy 
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system, that the defendant is liable, at once,, to be orally 
and openly cross-examined in the presence of his creditors. 
As the examinations may be taken by the registrars, and 
tliere are local Courts pf Bankruptcy (the County Courts), in 
every principal town, these examinations can easily be insti- 
tuted everywhere, and they are going on every day. They 
can be adjourned, moreover, from time to time, in order to 
afford time for further enquiries, and to test the statements of 
the bankrupt, and acquire information on which to ground 
further examination. Under- such -a searching investiga- 
tion it is hardly possible that any transaction can 
long remain concealed or undisclosed. Upon ^he in- 
formation thus required, other persons can be ordered 
to attend and be examined, and special statements can 
be required from the bankrupt, as to any matters which 
appear to require further examination. ' We see such reports 
as these : — “ The bankrupts, it* appeared, had madp large 
consignments to foreign parts, and at the instance of the 
trustee, they had been required to furnish very special 
accounts showing the disposition of the property. The 
necessary statements were filed on' the bankrupt’s behalf, 
but the trustee required time to investigate them, and upOn 
an examination of the bankmpts it was elicited that they 
had never seen the statements in question. The Court 
ordered an adjournment.” And we see also, after the exami- 
nations and investigations, applications against the parties 
who appear to have the property of the bankrupts. 

Evidence it i#to be observed may be taken literally or by 
affidavit, in which respect it resembles the Chancery system, 
and has greater efficiency, economy, and elasticity than the 
common law system. Oral evidence may be required where 
it is preferable, written evidence can be received when it is 
sufficient ; and both may be combine^whenever both appear 
to be required. The Court, it is to be borne in mind, is a 
court of law and equity, and can if necessary direct an 
action or issue to be tried by a jury on a question of property 
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or dispute, if that course appears to be desirable.^ Thu8> 
it appears eminently to possess all the necessaiy powers for the 
effective discovery of and the full administration of justice. 
Not only are there Bankruptcy Courts in all the chief towns^ 
but the judges have unlimited powers of delegation. The 
Rules of 1870, provide : — 

4. “ The chief judge in bankruptcy may delegate to the 
registrars of his court such of the powers vested in him by 
the Act as such judge may deem it expedient to delegate, 
except the power to make an order to commit a person for 
contempt. 

5. The judge of a County Court may delegate to a 
registrar of his court, but to no other officer, such of the 
powers*vested in him by the Act as he may deem -expedient 
to delegate, except the power to make an order to commit a 
person for contempt. 

6. ** Every order made by a registrar while acting under 
any delegated power,, shall have the same force and validity 
as an order made by the judge, but the registrar may, if he 
shall tjiink fit, adjourn anjf matter for the opinion of the 
judge. 

7. “ The examiner or registrar may, if he think fit, or at 
the request of any party, adjourn any matter coming before 
him for the consideration of the judge. 

9. ‘‘ Affidavits may be sworn before the examiner or 
any other officer appointed to take oaths in the court as here- 
tofore, or before any Commissioner for taking oaths in 
Chancery, or at coipmon law or before a magistrate. 

10. ** Applications to the court shall be intituled in the 
same form as affidavits, and shall be according to the form in 
the schedule hereto, unless the Act under which the applica- 
tion is made otherwise directs.” 

All proceedings are in the most simple form, by way of 
petition on affidavit, setting forth all the material facts. 
The local courts are all affiliated to the chief or central 
court, ' and there are ample provisions for the exercise of 
appellate jurisdiction. The Court of Bankrutcy ** has all the 
powers of a Court of Law and Equity, for the purpose of 
doing complete justice, and making a complete distribution 
of property among the plaintiff’s creditors.” Hence it affords 
an admirable example of a court exercising the powers of 


JSx parte — “ Law TimeSt'' Ang., 1872. , 
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both jurisdictions. The court, can use all the powers of a 
Court of Equity* for the purpose of discovering and protecting 
the property, and securing it for creditors. Thus, for 
instance, it can appoint a receiver* and it can issue an in- 
junction to restrain a sale of property belonging to the 
estate, and it can even, if necessary, appoint the Registrar a 
trustee in cases of failure, or default of creditors to appoint 
one, in order to prosecute the procee'dings. These powers* 
especially those of appointing a receiver aiid issuing an in- 
junction, are extremely valuable and effective, especially 
coupled with the fhllest powers of discovery. These powers 
also are all exei:cised by the judicial officers of th^ courts* 
and not merely by the judge, and therefore are exercised 
with all the requisite promptitude — on mere oral application, 
without any formal preparation — on the mere filing of the 
petition. Thus we find such cases as these* of daily occur- 
rence in the Court of Bankruptty ; — “ The debtor* presented 
his petition* for liquidation on the 17th inst. On the 20th* 
that is three days afterwards, an attorney on behalf of the 
debtor and 'of creditors, asked for the appointment of a 
receiver* and nominated an architect and surveyor. He 
said it was desirable in the interests of creditors that the 
deb|pr should be allowed to continue business without 
molestation. His Honour, upon production of the usual 
evidence of fitness for the office* appointed the receiver as 
proposed.’* It would be impossible to conceive of a tribunal 
whose procedure could be more simple and effectual. As to 
the duties of the receivers* be it observed* they are regarded 
as the officers of the court* and act under its direction.f 
In another case^ a trader died on the 6th March, and on the 
gth a receiver was appointed on his estate to protect the 
interests of creditors.! These stringent powers the most 
potent powers of a Court of Equity* tissu^g injunctions and 
appointing receivers are exercised by the Registrars in the 

Coart of Bankmptoy, Baeinghall Street, Aag. 20th, 1872. 

t m 

t OnMerchOth. 
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London Court, and by the County Court judges in the 
provinces, so that justice is easily attainable everywhere, the 
powers of the court being everywhere localised and diffused. 
Thus we find the County Court judges everywhere, at all 
events in all the principal towns in the country, exercising the 
most potent powers of a Court of Equity in that large and 
important class of commercial cases which arise in bank- 
ruptcy, and exercising the^ powers, moreover, more sum- 
marily than a Court of Equity, on mere oral application 
upon affidavit, always, however, with the powey of oral 
examination of the debtor upon oath, and of summoning 
persons»on information thus obtained. It would be impos- 
sible to imagine a judicial system more effective, whether as 
to organization * or procedure. Nor is it only orders pro- 
tective’which are made by the County Court judges in the 
exercise of this potent jurisdiction, they even exercise the 
still mqre potent powers of Courts of Equity in setting aside 
dispositions of property as inequitable, and this to any 
amount. Now here we find a County Court judge exercising 
a summary equitable jurisdiction to set aside disposition of 
property to the amount of hundreds of pounds, subject only 
to appeal, although these very judges have not a com- 
pulsory jurisdiction in Common Law cases above ^50 ! 
Here the value of the property at stake was, may be, many 
hundreds or many thousands ; yet, the County Court judges 
have jurisdiction, and a jurisdiction equitable, as well as a 
legal, and infinitely more stringent than at common law, and 
exercised more summarily than in a superior Court of Equity ! 
The only check is the power of appeal, and we see that the 
County Court judge is sometimes found to be right, even 
when the chief judge in Bankruptcy thinks him wrong, so 
that it is clear there is no danger with jurisdiction. Some- 
times appeals turji upon the facts, and this always causes 
a difficulty. The true principle upon this subject was 
lately stated very clearly by that eminent judge, Lord 
Justice Mellish, whose mind has been enlightened by ample 
experience of different systems. In a recent case in which 
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on a question of fact there had been an appeal to the County 
Court in Bankruptcy to the Chief Judge, and thence to the 
Lords Justices, he said in giving judgment : — “ He ^thought 
it was a great misfortune that in a case of this kind a 
question of fact should have to be decided by three tribunals, 
the County Court, the Chief Judge, and this Court of Appeal. 
His Lordship could not help thinking that this rose in a 
great degree from the County Court Judge not hearing the 
witnesses himself, or having the questions of fact tried by a 
jury, as he might do. If this were done, the decision in the 
County Court on a question of fact would never be altered 
on appeal unless it were plainly contrary to ' the evidence. 
The practice, on the contrary, seemed to be to have the 
evidence taken before the Registrar, and the Judge who 
decided the matter in the first instance had not the advan- 
tage of seeing and hearing the witnesses.** From this it 
may be inferred that this emiifent judge considers that in 
questions of disputed fact, the Judge of first instance should 
see and hea^ the witnesses examined, and then, on his state- 
ment of the facts as found and ascertained an appellate 
Court can determine. But then it is for the judge, according 
to the Chanceiy system, which is most elastic, to decide 
whea the matter is so far one of disputed fact as to require 
this course to be pursued, and when it is, a Chancery Judge 
knows well how to avail himself of the assistance it affords 
for the discovery of the truth. Thus, in a case tried before 
Vice-Chancellor Wickens, in May last, the defendant was 
cross-examined f>n oath in open court.t And so the claimant 
in a more recent application before Vice-Chancellor Malins. 
That Chanceiy Judges are well aware of the comparative 
worthlessness of mere affidavits on questions of disputed 
fact, and contradictory^testimony, appears constantly from 
their observations on cases before them, yhus for instance 
in a recent case, as we pointed out last November. 

Such is the Bankruptcy system which deals with an enor- 

* Sig parte Bojle. 

t Daore y. Park, T*nu9, May 8rd, 1872. 
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mous amount of property. The total amount of property 
thus dealt with under the Bankruptcy system is to be esti- 
mated by millions and infinitely transcends the small amount 
cognizable at Commcf^ Law. In 1871 1,351 debtors were 
adjudicated bank/iipt. There were 1,274 ^^st 'meetings of 
creditors held ^trustees were appointed in i»2oz cases, and 
with a comxniftee of inspection in 847 of that number. In 
the Z9351 bankruptcies the liabilities are estimated at 
The ^assets realised in the year amounted to 
3^1,110,449. There were 4,288 petitions for liquidation by 
arrangement (a much larger number than the bankruptcies) 
were filed under the Bankruptcy 'Act ; resolutions of credi- 
tors were registered in 2,035 cases ; and resolutions for the 
debtors* discharge in 531 cases. The gross amount of the 
debts was 3^,230,287, and of the estates 3^^,235,191. Reso- 
lutions were registered for z,6i6 compositions with creditors ; 
the gross amount of the debts being 3^3,293,622, and the 
composition £1, 180,753.’ Here is an amount of property^ 
and of business in comparison with which the amount dealt 
with at Common Law is trivial, the total amount of debts 
and damages recovered in a year at Common Law being 
under £400,000, but in the latter the County Court jurisdic- 
tion is limited to small amounts, in the other it is virtyally 
unlimited It only remains tct be observed that it is consi- 
dered an anomaly in the appellate jurisdiction of the 
Admiralty, that whereas the appeal from the County Court 
judges is to the Chief Judge in Bankruptcy, and from him to 
the Lords Justices, the appeal from the London Registrars, 
is direct to the Lords Justices. But this anomaly will 
appear less if it is borne in mind that the London Registrars 
in cases of any doubt probably consult the chief judge or 
direct a reference to him, so that in most cases these deci- 
sions are mutually to his considered as his. Perhaps, how- 
ever, the system admits of improvement in this respect, and 
rather too much power is entrusted to the London Registrars 
hardly any of whom are lawyers by education, and though 
they speedily require a great deal of practical experience, are 
not competent to decide questions of the least doubt. 
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The Admiralty System. 

The Admiralty system is one of great importance, on 
account of the large extension of its jurisdiction, which has 
lately taken place, and its capabilities for adaptation to the 
objects of commercial tribunals. It has the immense 
advantage of a procedure tM rem, and a eummai^ seiaure of 
the ship sued.' Strictly speaking its proceeding is summary, 
and should be from day to day, for the sake of mariners and 
mercantile men, whose affairs are supposed to require speedy 
deteraiination. 'But, unhappily, the procedure is not so 
sppeedy as it ought to be, entirely through inadequacy of 
judicial power, precluding that prompt preliminary examina- 
tion of cases which is essential to speedy justice. In place 
of this there is'first a course of written pleadings between the 
parties, as in the Courts of Common Law, though not so 
formal and technical, and this ia the more to be regretted as 
there is a power of remitting cases to referees at the hearing, 
which might .often be \vell exercised on a more summary 
hearing. As to the pleading in the Admiralty, -although it 
follows the general course of the Common Law, in that it 
proceeds by plea, replication, and rejoinder, the proceeding 
is far more simple and natural than at Cotpmon Law, and 
more approaches in that respect to the Probate or Chancery. 
The plaintiff proceeds by a petition or “ act,” setting forth 
succinctly the facts on which he relies. And the general 
rule is that he must so far state and disclose his case as to 
enable the court^ to judge of the evidence necessary to sus- 
tain it, that is of the facts which must be proved or put in 
evidence. Th» pleadings are narratives of facts. Objections 
may be taken to the pleadings in acts on petitions, but great 
discretion should be exercised before taking such objections. 
The Hebe. 7 Jur. 564. — ^Ad. 

A rejoindpr ought not to state new rflatter of> defence, 
unless it be matter come to the knowledge of the party since 
his answer was given in ; but it may state matter subsidiary 
to the original defence, when in a reply, issue is taken on that 
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oxiginal defence, and averments made in the reply which 
•require contradiction or explanation. The Hebe. — Ib. 

It is not absolutely necessary to state in an original 
answer matter subsidiary to the defence there contained ; for, 
non eowstot, that such matter of defence, may be denied in 
reply, and that the plaintiff ought not to plead in reply 
matter which ought to have formed part of an original act on 
petition. {Ann and Jane, 7 Jnr. 659.) 

Application for leave to withdraw an act on petition, for 
the purpose of amendment, after a copy had been delivered 
to the adverse proctor in the suit, refused. In a rejoinder, 
the matter pleaded must be confined to averments, which 
are responsive to the facts suggested in the reply, or corrobo- 
rative of the original statement ; but it is not competent to 
introduce entirely new matter. {Jhe Aurora, i Rob. 322.) 

The great distinctive feature of the Admiralty system is 
the use of nautical assessors in the hearing of cases, and the 
reference of cases turning on mercantile matters to the 
Registrar and merchants who compose a kind of commercial 
tribunal. As to the former, the Court of First Instance, and 
the Court of Appeal, have equally the advantage of the aid of 
nautical assessors, the Trinity Masters, in cases which turn 
on pautical matters, cases of collision, or salvage, or damage 
to cargo. Thus, in a case heard in the Privy Council on 
appeal, the report states* : — “ On the conclusion of the 
appellants’ case, their Lordships conferred together, and 
on the re-admission of the public, the decision, in which their 
Lordships had been assisted by the nautical assessors, was 
givto. Sir J. Colville, in pronouncing judgment, referred to 
the circumstances of the collision, and said their Lordships 
saw nothing in the case for them to disturb tbe finding of the 
Court below, and the gentlemen who had assisted 'them .as 
nautical assessors werg of the same opinion. Their lordships 
would therefore humbly advise Her Majesty thak the appeal 
be dismissed, with costs. Judgment accordingly. 


JttdioUl Committee of the PriTj Council, June 18, 1853. 
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The Probate and Divorce Court System. 

The' Probate and Divorce Court system is in sotne repects 
admirable ; it is a X)outt of Law and Equity ; it can try 
cases by jud£6 alonei or mth a jury ; it has all the Common 
Law pow^ of oral examination ; its mode of pleading is 
simple and natursd, uniting the best features of Law and 
Equity, setting forth the matters of fact ati in Chancery, but 
yet with the conciseness of Coinmon Law. But it has a 
great . and ^radical « defect — ^that is, deficiency of judicial 
power. Although, the assistance of. the judges of other 
Courts can be called in, there is only one judge in ordinary! 
By that strange anomaly which seems to mark as by fatality 
all the parts of our judicial system, in this Court, in which, 
above all others, on account of their being only one judge, 
the delegation of judicial powers would be most valuable, 
it is almost absent. This serious defect in the constitu- 
stitution of the Court attracted great attention on the 
occasion of the retirement of Lord Penzance from ill Health, 
supposed to be caused by excess of work. It was observed 
in the Times : — 

“ Tl^e case, however, depends mainly upon the overload- 
ing of a judge with work which ought to be done for him 
by others ; and a remedy seems to be accessible that would 
oither 'require no appeal to Parliament at all, or, at least, no 
appeal upon any matter that would need consideration or 
debate. It is only necessary to re-organize the work of the 
Registries, and to appoint subordinate officials, of sufficient 
station and responsibility, by whom the Chief Judge would 
be relieved of the mass of miere routine by which he has 
been so long^encqpbered and weighed down. For such a 
purpose it is'probable that the Government already possesses 
powers enough, and that the sanction of the Treasury is 
alone needed for the arrangement. If this be so, the sanc- 
tion could only be refused by that kind of parsimony which 
leads thosQ who practise it into the wildest extravagance ; 
for no extravagance is more culpable than that which wastes 
great powers in’ the accomplishment ef trivial and petty 
ends. It is easy to imagine the correspondence about 
details which the customs of the Treasury inflict upon the 
various Registries ; but there can be no possible reason why 
this correspondence should come under the view of the 
judge of the Court of Probate. It must be conducted in 

18 
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Strict accordance with certain rules and precedents ; and the 
judge’s clerk, rather than the judge himself, would seem to 
be the^ kind of person on whom it should devolve to see that 
these rules tod precedents had been adhered , to. The 
arrangement^of the business of the Court, in like manner, 
should be under the supreme authority of the presiding 
judge when it pleased him tb exercise it, but should, on all 
occasions, be conducted in his name by subordinate officials. 
The fapt that great changes are probably impending over 
our Courts of Law is a valid reason for avoiding premature 
or piecemeal legislation ; and, besides this, there is a mani- 
fest fitness in leaving a certain class of cases, having many 
common and peculiar characteristics, to the decision of a 
single judge,' whose experience in dealing with them soon 
comes to be' of inestimable value. On both grounds the 
suggested fusion of the Court of Admiralty may at present 
be deprecated, but the circumstances furnish no argument 
against disembarrassing the judge of Probate and Divorce of 
the extraneous work which has hitherto been thrust upon 
him.” 

And upon this the following sensible letter appeared in 
that paper ; — 

Any one acquainted with the .practice as it at present 
exists in the Courts of Probate and Divorce must have 
been much struck with the observations in your leader of 
Thursday last on this subject. 

“ It seeme hardly credible that, while for years past nearly 
all the chamber work of the judges of the Superior Courts 
has been delegated to the Masters of the respective courts, 
no such change should have been made in the court over 
which Lord Penzance has so ably presided, and in conse- 
quence he has had hours and hours of his time wasted in 
having to listen to every lawyer’s clerk who wanted to ask 
a week’s time to plead, or some other equally trivial applica- 
tion which could easily be disposed of bycthe usher of the 
court. 

“ Why cannot the Registrars of the court take such appli- 
cations and all ordinaiy moiions and common form business ? 
The anomaly is all the greater, because throughout the Long 
Vacation, two registrars sit and dispose of all such business 
to the^satisfaction of every one, and if they d^ so in Term, 
and only referred cases of importance to the cbujrt,'the relief 
to the judge would be very great. 

“ A quantity of work is also done before, the court which is 
quite unnecessary. If a suitor at Common Law wants a 
special jury he merely gives notice to his opponent and to 
the Sheriff, whereas in this court a motion has to be made 
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and heard before the judge and counsel to be briefed, causing 
needless expense and trouble. 

“ These are but a few instances of much-needed reforms, 
and I am * convinced that if our law reformers would only 
seek the aid^ of one or two practical solicitors when making 
changes which are necessaiy in the procedure of the courts, 
much benefit would accrue to the public and much trouble be< 
saved.” 

The amount of labour in the two courts is enormous, and 
it is well known it presses with great severity upon the 
Judge. There are two courts^ each of them with an amount 
of business which requires at. the least one judge, if not 
more, and there is only one judge between them It is an 
absolute scandal and absurdity in our judicial system.' 

With respect to the Divorce Court system of procedure, it 
partakes of {he nature both of tho. Common Law and Equity 
system, that is, it requires a narrative of facts as in Chancery, 
but it admits of general allegaljons in well known terms 
having a definite legal meaning, as ‘cruelty,’ or the like, and 
does not allow exceptions on the mere grounds of generality,* 
if the defect can be cured by particulars. Thus, for 
instance : — 

“ In a suit for judicial separation on the ground of cruelty, 
cruelty may consist in the aggregate of the acts alleged in 
the petition, and each paragraph need not allege an indepen- 
dent act of cruelty sufficient in itself to warrant a decree. An 
allegation of ah act relied upon as cruelty is not bad on 
demurrer if such act could under any circumstances amount 
to cruelty. An allegation that the respondent was in the 
habit of using insulting and abusive language to the petitioner 
in the presence .of^ third persons, is admissible as tending to 
show the temper and habits of the respondent. A petition 
by a wife for judicial separation on the. ground of cruelty 
alleged in the fourth and sixth paragraphs that the respon- 
dent on one occasion threw a silver spoon, and on another* a 
walnut, at the petitioner, with great violence, and in the 
■ eighth that he was in the habit of using insulting language 
to the petitioner, and taunting and abusjjig her in the 
presence of the governess and servants. The respondent' 
having demurred to these paragraphs, on the ground that 
none of the matters therein alleged amounted to cruelty, the 
Court set aside the demurrer as frivolous. The ninth para- 
graph alleged that.the respondent was in the habit of beating 

18 — z 
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and kicking the petitioner, but that she was unable to set. 
forth the particular occasion. To this -the respondent 
demurred^ on the ground that he was not bopnd .to answer 
such vague questions ; and the Court set aside the demuner 
as frivolous, sayings that the generality of the chaise was 
Only ground upon aipplication ior particulars.*. 

The first thing to be considered, in regard to any court is 
its procedure, on which tnust of necessity practically depend 
its procedure. For no matter how admirable rules of procedure 
may be, if the judicature is inadequate, if the judicial power is 
insufficient there must be inconvenience and delay. Now the 
absurd inadequacy of the judicature of the Divorce and Probate 
Court»cafi be shown in an instant by judicial statistics. Not 
ab(fve 4,000 cases are sent for trial in the courts of law 
annually. Not above one in four are tried. ^There are, 
therefore, eighteen judges to try a thousand cases annually, 
or taking off eight for -current business, ten judges, each 
having one hundred a *yeftr. This is a rough calcu- 
lation, but it is sufficient for the purpose. Now what 
are the statistics of the Divorce and Probate Court, 
which, be it observed, are two ' distinct courts each 
with an enormous business, and with only a single judge? 
In zSyo there were above 350 cases -in the Divorce and 
Matrimonial Court, and in the Probate. Court the business 
is very large, there were above 1000 grants of probate and 
above 5000 grants of administration, a large per centage on 
which were contested. The return of the proceedings in 
Her Majesty’s Court for Divorce and Matrimonial Causes 
shows that’ in 1871 the number of petitions filed was 412, 
being 30 more than in 1870, and 37 more than in i86g. 
Besides these', there were 12 applications for protection of 
property, as against 6 in 1870 ; there were also 97 petitions 
for alimony, being 77 more than in the previous year. The 
motions numbered 779 and the summonses 8x4 in 1871 ; but 
in 1870 the motions were 835, and the summonses ^28. 
The number of causes tried was 232, as ' against 284 in the 

• Leete t. Liiete.— 3 Tr. 668 ; 81 L. J. lSl ; 6 L. T. N. 8. 607. 
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previous year. There- were no appeals to the House of 
Lords, but there' wete four to the Full Court. Decrees »tst 
were grahted in 191 cases, ahd 166 were made absolute ; hi 
the present year these numbers wdte 220 and 154 respec- 
tively. The fees received amount to ^3,948 14s. 6d., as. 
against 8s,. . 6d. in 1870. During the 14 yegrs of the 

existence of this cottrt the number of petitions filed' .amounts 
to 4,568, being an average of 326 a year. In the Court of 
Probate the number of probates granted was ro,263 add of 
administrations, 5,036 ; ■ in 1870 the probates numbered 
10,177, the adminstrations 5,031. The value of the 
probate and administration stamps , issued in London was 
^1,104,162 ; the amount in the previous year was ;^934,o78. 
In the 40 district registries there Were 16,895 probates 
granted, and 7,457.- administrations, as against 16,835 
7,074 in 1870. The amount of fees received in all the district 
registries was £70,6og in 1871, und ;^7i,559 in 1870, and 
the amou'dt of probate and administration stamps was 
£653,469 in the year 1871, and £712,933 in 1870. The total 
amounts under which property was, sworn for the purpose 
of probates or administrations is represented by an aggregate 
of £1x2,178,935 for th» principal and district registries.*' 
One great distinctive feature of this court, in which it 
resembles the Chancery, is' that trial by jury is only pre- 
scribed in a certain class of cases, and in others is optional 
with the parties or in the discretion of the court. No doubt 
cases constantly, occur in which it is seen that a tribunal, like 
a jury, may be o&use, cases in which the facts are short and 
simple, and the truths depend on the credibility of witnesses on 
the one side or the other. Such a case was the Gpdrich case 
and such a case also was one of the last tried before Lord 
Penzance, the Firebrace- case, both cases of dissolution of 
marriage on the ground pf adultery.. The latter was thus 
described by one of the reporters ; — 

. *' The hearing of this protracted and vigorously contested 
divorce suit, which has occupied the court for nearly three 
' * SMcitor^ Jmtnal. 
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weeks, was resumed and concluded to-day. The whole of 
the evidence having been concluded on Wednesday, the past 
two days have been taken up by the addresses of counsel. 
Lord Penzance now summed up the voluminous evidence 
which has been adduced in this case to the jury. In proceed- 
ing to do so, he remarked that, although the case had been 
protracted, it could not be said to have occupied more time 
^an the circumstances connected with it and its paramount 
importance to the parties interested in and connected with 
it.” 

Thei sjrstem of the Court of Probate and Divorce is of 
great interest with reference to procedure, because it has 
been so lately established by the legislature, and therefore 
exhibit* the latest views of the legislature on the sut^ject. 
And it is to be observed that the system thus establlkhed 
approaches more nearly to that of Chancery than Common 
Law. For while, ‘on the one hand, oral evidence ma>^ be 
taken, as in Chancery, cases may be tried without a jury by 
the judge sitting alone. 6ne great advantage qf this is, 
that it admits of an appeal upon the facts, after a skilled and 
able judge has on full consideration clearly Stated the 
grounds and reasons for his conclusions upon the matters of 
fkct. Upon a trial by jury there cannot, properly speaking, 
be an appeal upon the facts, there can only be a new trial. 
But in the Court of Probate a case can Be carried on appeal 
upon the facts, to the House of Lords. This was done some 
years ago in a remarkable case of testamentary capacity.* 

Such is a general view of our judicial system as it exists 
at the present time, just before the new judicial system 
comes intp operation, which is designed to Redress its evils 
and remedy its defects, and which we hope may have that 
effect. 


• ThvBitoB T. Tlbbrtt. 
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LEGAL topics: 

The Operation of the Education Act.— There is a 
strong reason to believe that the extraordinary reaction 
against the.late Government arose, in a great degree, from 
their pressing compulsory legislation too rashly and too far* 
One subject, on which it has been enforced with some strict- 
ness, is one of great delicacy , as well as one of vast import- 
ance, and that is the compulsory part of the Education 
system. Nothing is of greater delicacy in this country than 
interference by the Government with the relation o£ parent 
and child* Lord Aberdare, in a recent speech, made some 
excellent observations on the subject. He said: “The 
system of gq^eral compulsion is not* to be Ibrought into force 
rashly or imprudently. We cannot transplant the Scotch 
system into this country all &t once. It has been the 
growth of centuries.” This, no doubt, was most sensible 
and most true. Everything good must be gradual and the 
growth of time* Theorists and philanthropists are apt to 
want to go too fast. But the world will not be driven, and 
must be persuaded, even for its own good. 

, Proceedings in Cases of Lunacy. — One of^the most 
important cases determined by the Lords Justices last 
Term was the case which raised a question as to the 
proper course of procedure in cases of .lunacy. Stated 
shortly, it came^to this, that the proper course is a com- 
mission of enquiry, which issues out of Chanceiy (though it 
is quite distinct from the ordinary jurisdiction of the court as 
a Court of Equity) and undeTr which proper care is taken of the 
interests of the lunatic. All lawyers are bound to know this, 
and no lawyer can be allowed to pretend that he does not know 
it, or to suppose that any one can take prodhedings at law or 
in equity in the name of the lunatic, not for his benefit, but 
for the benefit of the parties taking the proceedings in his 
name. The result, of course, would be to evade the proper 
course of procedure and deprive the lunatic of proper protec- 
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■ et this course wm lately taken in 

' these circumstaiiees. ' The. person 
was engaged' - in business, and 
td his accounts wound' up, and so 
:^ies, without ^raiting for a com- 
Y ^ed a bill in equity, against him 
ic 1 A Reiver was appointed, and 
ise was heard without motice to the 
ned for sale of the stock in trade ! 
1872,- while the suit was still in 
progress, a petition in lunacy for enquiry was presented, and 
ill Marqh the man was found lunatic. From that time at all 
events the ''^'nexi friend” ought to have discontinued his 
proceedings, but, on the contrary, he still proceeded m it, 
and passed ‘ accounts and obtained orders for <dispos;|^g of 
agent’s funds, without notice to the fainily, or the person 
having chai'ge of jthe lunacy proceedings. Ne^^eless, it 
was actually contended that all this was re^la^lppa right I 
The 'Vice-Chancellor, however, thought othermse,... and it 
is astonishing that any lawyer could have ever dreamt 
that the proceedings '‘taken in the name of a lunatic for 
the' advantage of another person could be possibly lawful 1 
If indeed the chief clerk entertained any doubt upon it, then 
it only sh<Avs that we were right in averting, in our Paper on 
obf Judicial System, that it was a fatal error to Abolish the 
masters and substitute these inferior functionaries, generally 
attomieSr-irarely good lawyers, and without the Tequisite 
judicial weight or authority. And if, indeed^ counsel advised 
that the proceedings could lawfully be continued, so much 
the worse for the Bar ; and it only shows we are. right in our 
views as to the- sad decline of the Bar in knowledge .of the 
law. Of course the Lords Justices held the whole' proceeding 
utterly irregular^ and< unlawful, and set' them aside. No 
competent lawyer could entertain a doubt about it, and if 
any one did, the powerful and vigorous judgment of Lord 
Justice James would set aside ' all doubt for ever. It is 
^ a most masterly exposition of the law on the subject, and 
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will, at. once, be an enduring monument of his judicial style, 
and render the decision « leading casd on the subject. Our 
friend, the Law Times, who, on every subject, leans to the 
attorney view, encourages an appeal, and express Sympathy 
with the attomies, but, with every respect for btjr . contem* 
porary, the appeal is hopeless.. The decision is - invulnerable 
and- his sympathy with the attorney entirely misplaced.-^hey 
had a plain course before them which would have •sechred- 
all interests, and avoided all riski Why did they not pursue 
it ? Plainly, as the Lords Justices observed, because they 
desired the carriage of the proceedings. . Otherwise the 
family attorney, by filing a petition of enquiry in •lunacy, 
would have answered every object. The other attornies 
thought proper to assume to act on the part of the lunatic 
without^authority, and most justly had to pay the penalty. 
What possible pretence is there forsjrmpathy ? 

Careless Text Books. — During the discussion in the 
Coqrt of Queen’s Bench, as to the power of the court 
to adjourn, a criminal trial for the purpose lof obtaining 
further evidence, one of the Judges read the following passage 
from Arcbold’s Criminal Pleading, (p. 145, r4th Sect.) 
“ Adjournment ot trial.' Where the witnesses for the 
prosecution have all been examined^ the . judge may 
order the court to be adjourned, and direct another trial 
to be proceeded with in order to give time for the 
production, of a thing essential to the proof deposited at 
a distance. R, v^ Wenborn, 6 Jurist, 267., And on a trial for 
murder before Maule, J., at York, 1848, after the opening 
address of the counsel, it was discovered that in consequence 
of the detention of the railway train, the witnesses for the 
prosecution had not arrived in the city, the .trial was 
adjourned, the jury were locked up, a,fresh jury was called 
into the box, and another case was proceeded with.” R. 
V, Foster, 3, C. & K., 201. Now will it be believed that in 
neither of these cases was there any adjournment at all ; 
but merely a temporaiy suspension of the trial fot an hour 
or two; the prisoner being carefully kept in the dock. 
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in order to mark more clearly that there was no 
adjournment, but that the trial was still going on ; all the 
judges being of opinion that there could be no adjournment 
for such purpose, and no adjournment having ever taken place 
in a criminal trial, except for necessary rest, and from actual 
physical necessity. In the one case the trial was suspended 
‘for an hour or two where a document, accidentally left behind 
in the as'size town, was' being fetched ; and in the other case 
the same course was taken to allow time for the arrival of a 
witness accidentally delayed by the lateness of a railway 
train. That, as in both cases there was a very “ brief ” 
suspenslbn of the trial on account of an accident, and in no 
other case was there any adjournment at all. In a note to 
the report in the yurist attention is called to this, and it 
is stated that the same course is frequently taken at tiie Old 
Bailey. So that even althojigh there was no adjournment, 
the propriety of a suspension of a trial was doubted, 
and Mr. Justice Willes and Mr. Justice Wightman denied 
it. (Re Tempest, i Foster and Finlason, Re Fitzgerald 
3 Foster and Finlason) and it was even denied in civil 
cases, prior to the Conlmon Law Procedure Act, 1854 
(jnde Finlason’s Common Law Procedure Acts). Yet we 
have it stated, in Archibald’s Criminal Practice, edited 
by Welsby that it was settled law that a criminal 
trial might be adjourned in order ’to obtain evidence, 
whereas all the authorities clearly show that a trial 
could not be adjourned, and could only be suspended for a 
portion of a day, on account of accident, and that even this 
was always doubted. This is "the way in which text books 
are' edited, even those which bear the names of eminent 
men. The truth is, however, that such men are often just 
those who have no time to edit books, and have to leave the 
editing to pupils cer young assistants. Thus it was with men 
like the late Mr. Welsby, whose practice was enormous, and 
could not afford time to edit books. The publishers got a 
great name, and that was enough to secure the book a good 
sale, but in truth, the book was edited by some young man 
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who did not know enough of law to know the distinction 
between a suspension of a trial and an adjournment, and so 
he abstracted the case according to his own erroneous ideas 
upon the subject. This is how an enormous quantity of 
loose or bad Ictw get into the minds of men, and when it is 
once in their minds ' it is difficult to get it out of them, and 
this bad law gets at last confirmed from 'the bench. 


LEGAL REVIEWS OP WORKS. 

Maynbs’ Treatise on Damages. By Lumley Smith. — ^This 
is the second edition of a work on the subject of which, as the 
author avowed, is one of equal difficulty and importance. Most 
actions being for recovery of money, in the majority of cases, as 
damages, the question, if one of*law, as to damages goes far 
to settle the amount to be recovered, and then to determine the 
practical result of the. action. Damages, therefore, form the 
most practical part of the law of actions or* legal remedies. 
“ Damages,’* says the author, ** are the pecuniary satisfaction 
which a plaintiff may obtain by success in an action.” ** They 
may rise to almost any amount, or they may dwindle down to 
any ifterely nominal sum.” 

They may be governed by rules so strict as to enable the 
judge to dictate their amount as a matter of law, or they may 
be left with loose limits almost entirely to the Jury. It becomes 
then a most important enquiry to ascertain the principles on 
which they are measured, and the species of evidence by which 
they be aggravated or reduced.” The author then proposed ** to 
examine the rule^by which damages are measured, the practice 
as to the assessment of damages, and the cases in which the 
Court will review the decisions arrived- at by a jury.” 

This latter is the most important head of all, and by far that 
one of which all the rest practically arises^, for it is the exercise 
of the Court’s assumed power to review the decisions of juries 
as to damages, which has created all the,** rules ” on the subject. 
We say ** assumed” for the whole jurisdiction has been gained 
by usurpation, and the course and progress of the usurpation caii 
be clearly traced, as a matter of legal history, since the Revolu- 
tion. Nay, it has been largely advanced within the last thirty 
or forty years, and has almost, indeed, in its present form been 
created within living memory. By lawf the juries are absolute i n 
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dainages; as old judges used to say, the juries are chancellors 
in assessing damages ; " that is, they could take equitable con- 
siderations into account. And it was clear law, even within 
living memory, that their verdicts could not be set -aside as to 
the amount of damages, unless on the ground of downright 
misconduct, — ^that is, in giving only a shilling for a grievous 
injury; or, on the other hand, in giving such gross ex- 
cessive damages' as no honest and sensible men could 
possibly have agreed in awarding. As to cases of tort it was 
*not from all to give any rules of law,' and as to contracts the 
only rule that could be laid down was that the jury were to give 
damages for the natural consequences of the breach of contract. 
The jury were not only the best but the only possible judges 
as to what were natural and reasonable consequences of a 
breach of contract. The judges, hcwever, desirous to in- 
troduce as much certainty as possible into this branch of the 
law, tried to lay down and apply more precise rules. But then 
these only introduced fresh difficulties and continual differences 
in judicial opinions upon questions really dependent on matters 
of fact and business with which Judges were very little acquainted 
and very ill qualified to deal. And as the application of rules 
must after all be left to the juiy, and their verdicts could only be 
altered through tlje cumbrous and costly process of a new trial, the 
remedy was often far worse than the imaginary evil it was to re- 
dress, the result was an unusual accumulation of cases, whicl)^ we 
see collected in this work, and which are stated with the utmost fuU 
ness, care, and correctness. And, no doubt, these cases afford a 
great deal of veiy valuable guidance as to the probable practical 
result of an action, and must vexy much tend to assist practi- 
tioners in their judgment. Mr. Lumley Smith has performed 
his task as editor with great care and has introduced all the new 
cases down to the time of publication — ^the Long Vacation of 
1872. The author has noticed American as •well as English 
cases on the subject, and the American decisions often afford the 
only judicial guidance that can be gained upon a question. Thus, 
for instance, as to the damages to be allowed for the recovery of 
land from a purchaser, for failure of title, where the damages are 
the entire value of the estate. The author says : ** Then arises 
the question — ^how is t]|;ie value to be calculated ? is it to be the 
value at the time bf eviction ? 1 am not aware of any English 
case in which a rule has been laid down on the point, but it has 
formed the subject of frequent discussions in America. And 
then the American cases are stated, from which it appears 
that the judicial decisions conflict as to whether tjie value of 
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improvements on the land should be allowed. It was inevitable 
that they should conflict, for they involve matters of mere opinion, 
and» moreover, the practical application of any possible principle 
on such a question must depend upon the cases in each case ; 
as, for instance, whether the improvements are such as were 
natural and reasonable, or were piere fancy improvements, or 
arose from accidental causes. This appears to have been the 
author’s opinion, and it is reasonable and just; but then the 
practical application in each case must be for the jury. Still, 
the judicial discussion of the subject in the various cases that 
have arisen, must Okd to enlighten the legal mind on the sub- 
ject, and to enable it to form a sound judgment upon it. 
And the real value of such a bpok is, that it contains a vast 
number of cases that have actually arisen, and have been made 
the subject pf judicial discussion and decision, aided^in every 
instance by the opinion of practical men in the form of verdicts 
of juries, and the result of the whole is a body of enlightened and 
instructed opinion on the subject which must be very valuable to 
practitioners or students. 

A Treatise on the Law \>p Carriers (of goods and 
passengers). By J. H. Balfour Browne. — ^There were already, 
as Mr. Browne mentions, with becoming frankness, in his 
Preface, more than one work on the law of carriers, but for 
various reasons, which, with modesty, he states, he thought 
there was room for another. One of these is the rapid develope- 
ment which the law on the subject has lately reached, especially 
with reference to railways, and conveyance of passengers by 
railway, and when the law on any subject has reached a rapid 
stage of developmeQt and extension, there are obvious Reasons 
in favour of a new work upon it, rather than new editions of an 
older book. It is difficult, in the form of notes or additions to 
work in the new matter on the frame of the original work, and 
an author feels freer and less fettered in the plan of his book and 
the use of his materials. On the other hand there is, of course, 
scope for greater ability in the construction of an original work, 
and we may at once say that Mr. Browne is certainly not deficient 
in ability. He shows a capacity for grasping principles and 
tracing out in their practical application. The author observes, 
truly : ** The importance of any department of law is in direct 
proportion to the importance of the interests affected by it. The 
relative importance of various legal questions has, consequently, 
varied with its varying conditions of civilisation.” And hence he 
deduces the importance of the law of carriers. As regards 
the present treatise, the author says : Some parts of the 
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subject have received a greater degree of attention than others, 
because the author found that the statement of the law in other 
text books was ' sufficiently ad/squate, while he has bestowed 
greater attention upon those questions which had received in- 
adequate answers in other books upon the same department of 
law.” The author, in the first chapter, discusses the principles 
of the law of bailments. In chapter ii., he treats of carriers 
without hire. Chapter iii.. Carriers for hire, who ^re not common 
carriers. Chapter iv., who are common carriers. Chapter v., 
of the common law duty of carriers to receive goods. Chapter 
vi., of the common law duty of carriers to 4 bnvey and deliver 
goods safely. Chapter viK of the restrictions on the liability of 
common carriers by statute or special contract. Chapter viii. of 
delivery and non-delivery. Chapter ix. of restrictions upon 
carriers. ^Chapter x. oF the rights of carriers. Chapter xi. of 
carriers of passengers. Chapter xii. of actions by or against 
carriers. Finally, there is an appendix, with*^ introduction to 
pleading and forms of pleading. Throughout the work the cases 
are clearly and carefully stated down to those which are most 
recent, and including the American cases on the subject. There 
is also a constant endeavour to render the law on the subject 
clear and intelligible even to laymen. The principles upon 
which the law is founded, says the author, are those of common 
sense, and in this belief he always strives to take a common 
sense view of the law. The work is most copious upon those 
heads of the law which have acquired most recent development ; 
for instance, as to railway companies, and as to passengers. The 
chapter, ** Restrictions on Carriers,” contains about 150 pages, 
and the chapter as to ** Carriage of' Passengers ’’ about as many ; 
and the chapter as to Limited Respoifsibility of Common 
Carriers” is very full, containing about 90 pages, while the last 
and most practical head, ** Actions by or against Carriers,” com- 
prises with the Forms nearly 150 pages. 

Some passages in Mr. Browne’s work lead ua uu suppose that 
he intended it for laymen, ndt less than lawyers ; certainly the 
clearness of its style and arrangement render it, perhaps, the 
best book of the kind for that purpose. He says, “ the principles 
upon which all laws are founded are those of common sense, and 
thus, therefore, it is within the power of each man by ordinary 
intelligence to understand what his duties are.” He says, 
unless .laws have been formed with regard to the customs and 
habits of mankind, they are bad ;” but, he . intimates that this is 
not the case with the law of carriers, and he, again and again, 
" speaks of it as ** in accordance with the common sense of the 
customs and habits of mankind.” We fancy ,some recent 
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decisions mis to railway accidents must be taken as exceptions 
from the* rule, but certainly Mr. Browne’s exposition of 
the law on the subject }s clear and easy of apprehension; 
in his statement of the cases upon a question, he is clear, 
copious, and correct. If here and there there is a little looseness 
of expression it is only in some preliminary observations or 
general remarks. Mr. Browne says he foudd some branches of 
the law inadequately stated in previous wprks, probaUy those of 
more recent growth and development, and he has sought to 
bring these out more fully and copiously and he has certainly 
done so. Mr. Browne especially mentions in his title page ** re- 
ferences tck the most recent American decisions,” and, in his 
preface, he speaks with high approval of Mr. Angell’s work on 
the subject, aiid says he has introduced many leading American 
cases not to be found in that book, especially those v^ich are 
more recent. . These cases no doubt add to the value of the 
work for American authorities are not so accessible to our prac- 
titioners, as English cases are. Generally speaking, the cases on 
the subject are brought down to the date of publication, which 
was October, 1872. We are bound in homage to critical truth 
to say that in the latter part, as to pleadings and evidence Mr. 
Browne falls into one or two errors ; as to pleadings,* for instance, 
in forgetting that the Common Law Procedure Act does away 
with actions on proniises unless where the a^ion requires an 
actual contract ; and as to evidence, in confounding • (at p. 528) 
evidence of a:gents with evidence as to statements by agents : a 
very different thing. But these, with a little looseness of expres- 
sion in one or two preliminary sentences, are the only faults, or 
defects which appear to us to require notice ; and, on the whole 
the work is creditableno Mr. Browne as a man of learning and 
ability, and will be found by laymen or students a vexy clear and 
complete exposition of the law on the subject. 

Winslow’s Manual of Lunacy. — ^This *is a handbook relat- 
ing to the legal care and treatment of the insane in the public 
and private asylums of Great Britain, Ireland, United States of 
America,- and the Continent. It is by Mr. Lyttleton Winslow, a 
son of Dr. Forbes Winslow, whose long experience in the subject 
is so well known, and who very naturally, and in the very excus- 
sable pride, introduces his son’s work toPthe yorld. He says he 
believes ** the book will be of great value as one of reference to 
lawyers, as to all persons associated with lunatic asylums and in- 
' terested in the legal care of the insane.” He hopes that the 
work will fill a gap in medico-psychological literature. No 
medical practitioner, having access to it, can for the future plead 
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ignorance of the law as an excuse for its violation, as he will find 
here clearly specified everything he is required to know in regard 
to the legal confinement of persons alleged to be of unsound 
mind." Thus, in its legal aspect, it is of great practical utility, 
no doubt, to the members, both of the legal and medical profes- 
sions. But^it contains a great deal which renders it a work of 
much interest to the public. The reader, says Dr. Winslow, 
will find in this manual^ valuable statistical facts relating to the 
insane in this and other countries, with an account of the prin- 
ciple asylums. Wd may here remark that from the statistics it 
would appear that lunacy is rapidly increasing in this- country, 
but we strongly suspect from cases that have come before courts 
of law, and also some that have come to our knowledge from 
private sources, that the reason of this apparent increase is the 
frequency of seclusion of persons by their relatives from in- 
terested motives. Against this evil no official inspection is of 
the least avail, and there is no security but the ancient one of 
enquiry by a jury. Nor should any one be allowed to be per- 
manently confined without such enquiiy. In this book will be 
found ample illustration of this> and is its most important feature. 
The author has briefly indicated the course to be pursued should 
it be necessalry to petition the Chancellor to issue a writ de luna- 
tico inquirendOf in order to enable the court to protect and 
administer the property of insane persons. And, in the recent 
remarkable case of Beall v. Smith, the vigorous and masterly 
judgment of Lord Justice James expounded the necessity for 
such an enquixy in order to authorize any proceedings in 
Chancery as to property. But the enquiry, unhappily, only had 
reference to persons with property, and the majority of cases are 
dealt with summarily, and without an enquiry by juiy. Yet, as 
Sir James Hannen lately observed, in an able judgment on the 
subject, eccentricity often approaches very near to insanity in its 
appearances, and yet is very different ; and there is reason *to 
believe that persons are often incarcerated upon mere pretences 
of insanity. In the final chapter of the work there is an exposi- 
tion of the various forms of lunacy or eccentricity, from idiocy to 
mere melancholy or temporary derangement, and this is, perhaps, 
the most interesting portion of the book. It is especially interest- 
ing with reference to the question how far the existence of 
insanity is a medical quiistion at all. The true legal principle is 
that it is never so, but that it is a practical question of fact to be 
determined by men of ordinary intelligence from their judgment 
of the words, acts, and conduct of the person. This was the view 
taken by the House of Lords in Earl Ferrer’s case, and the 
departure from it, in our own time, has led to the most enormous 
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«vils, one of which is the apparent increase pf lunacy, and the 
«asy seclusion * of persons as supposed lunatics, and the easy 
impunity of criminals under pretence of a lunacy which rarely 
exists. This defence is now always set up, in the absence of any 
Other, in cases of murder, especially if of kny atrocity, or if the 
murderer has had the sense to veil his motive in secrecy. The 
very atrocity of the crime and the absence of apparent motive are 
then made the evidence of insanity, and so the worst murderers 
usually escape by the ai^ of medical ** experts-*' But they have 
no right to be heard on the question at all, as the existence 
of insanity is not a medical question, though its causes may 
be — where they are physical — and in such, cases its* cure 
of course is also a medical question, but it is clear from this book 
that insanity is not always nor usually the result oi^ physical 
causes or disease. And even whether it is or not, the prior 
question is whether it exists ; and that really resolves itself into 
this, whether the person speaks and acts as no rational person 
would do. And surely that is eminently a* question for a jury, 
and is not a medical question at all. Yet the whole scope of 
the Lunacy Act is to make the question medical, and to place the 
liberty of eveiy person at the mercy of any one who is interested 
in getting a couple of medical men to certify to insanity. This 
is a most scandalous and dangerous state of the law, and we are 
satisfied that numbers of persons are secluded under the false 
pretence of insanity which does not really exist. There are 
certain portions of this book, in which the medical view of in- 
sanity is given which strangely conflicts ’with the legal view, that 
is, the view of practical sound common sense, and strongly con- 
firms the impression we entertain as to the vicious and dangerous 
state of the law. But the book is well written, and contains a vast 
deal of interesting information, that is of mania, acute, chronic, or 
recurrent; monomania, melancholia, acute and chronic; dementia, 
acute and chronic^ imbecility, idiocy, kleptomania, delusions, hallu- 
cinations and' illusions, delirium, dipsomania, homicide, and moral 
insanity, perciperal insanity, general paralysis of the insane, feigned 
insanity, and medical evidence in court. It may be gathered from 
the heads of this, the most interesting chapter in the work, that 
it is written rather in the medical than in the medico-legal view* 
and it may be said of the whole work tlyit it is written rather in 
the view of the medical practitioner who may be called upon to 
take part in the administration of the law as to lunacy, than 
either in the interest of the public generally or of the legal pro- 
fession. But it is not the less interesting on that account to all 
classes of the community ; and, though ic is to be borne in mind, 
in reading it, that it is written by a lunacy doctor, and the son of 

19 



ago BOOK REVIEWS. 

one who is celebrated in that capacity, it is certainly the best 
book on the subject that has been published for the purpose of 
general information on this painful but deeply interesting subjejt. 
.The contents of the work are veiy varied and interesting, and in 
style it is easy and clear. -The first chapter gives a history of 
lunacy legislation ; .the second gives the present state of lunacy 
in this country ; the third gives an epitome of the Lunacy Act; the 
fourth, treats of the management of asylums and licensed houses; 
the fifth treats specially of private patients ; the sixth of single 
patients confined in unlicensed houses ; the seventh of pauper lun- 
atics: the eighth of commissions on lunacy and chancery patients; 
the ninth, of St. Luke*s and Bethlehem Hospitals for Lunatics ; 
the tenth, of liabilities incurred by those concerned in the con- 
fineme. ^4)f persons alleged .to be insane, (in which, however, we 
miss some of the most remarkable and recent cases, as Ruck v. 
Stilwellt and others); the eleventh and following chapters of 
lunacy in Scotland, in Ireland, in Prance,' in" Belgium, in Ger- 
many, in th^djnited States, and in Russia; the eighteenth 
treats of recent lunacy statistics and instructions ; the nineteenth 
of definitions and explanation of terms. 

The Law of Trade Marks. By H. Ludlow and H. Jenkyns. — 
“The principal object of this work,** says the authors, “is to 
afford a practical treatise on a branch of law of continually in- 
creasing importance, and every effort has been made to adapt it 
for the use of the practitioner engaged in actual business.** It 
aims at the same time* “ at taking a scientific view’ of the sub- 
ject.” In pursuit of this object they examine the ground of the 
law on the subject, and they adopt the view tjiat it is property 
and not fraud, although all the earlier cases they admit proceed 
upon fraud. In their preface they state that “ the English law 
on the subject is the fruits of the law oi Scotland and the 
United States ;” but surely this is an error, ugless it is meant 
of their own view, the recent vie w* of the law. For, as to Scotch 
cases, they admit that there are hardly any ; and as to American, 
it is certain that they were founded on our own. The law on 
the subject has been developing in this country ever since the 
times of Hardwick, and can be traced clearly back to the lyth 
century as a branch of the law of fraud. And our law about it 
was firmly fixed and established long before there were any 
American cases at all. In the reign of James 1. an action was 
held to lie by one clothier against another, who put on his 
clothes the trade-mark of the plaintiff, whose clothes were 
.superior to his own. Popham, who reports the case, expressly 
says that the aetion was by the clothier whose maik was used. 
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This case the editors admit was ** frequently referred to ; and 
thdugh'they add that “ it does not seem to have influenced sub- 
sequent decisions,” -the truth is that it contains the whole law on 
the subject. It is based on that right to a man's reputation, 
which is the ground of the action of slander. It is the converse 
of that action, and is founded only on a different mode of injury. 
In one it is by falsely stating that another makes things dis- 
honestly or badly ; in the other, it is by falsely representing that 
inferior things are his, m order to rob him of his business by 
means of his own reputation. In both cases his reputation u 
injured, and he is deprived of his reputation or business. This 
surely is hardly a right of property in the strict sense of the 
term, though it is certainly a right. It is otherwise peculiar 
process or production such as may be th^ subject of •patent or 
copyright. These are property, and so of the marks by which 
they are denoted. But the 'marks, by which a man's goods or 
works are known in the market are, it is conceived, only incident 
to reputation. The first chapter is devoted to the “ definition 
and value of a trade mark ; the second, to the Common Law 
remedy for infringement ; the third, to the remedy in Chancery. 
The cases on the subject are clearly and succinctly stated in 
three sections. Then in chapter iv. the authors deal more fully 
with the question ; “ What is a trade-mark ?’* Then in chapter 
V. they discuss ** the acquisition and transfer of a tradc-jnark," 
which, of course, rests on the view that it is property. Then 
they proceed, lastly, to consider what is an “ infringement of a 
trade-mark.” Under these heads the cases are stated clearly 
and succinctly, and in a manner perfectly satisfactory to lawyers, 
and equally intelligible to lawyers. In an appendix the Merchan- 
dize Marks Act, 1862,' is added, with the law of the United States, 
France, and other countries, on the subject. Altogether it is 
an excellent manual of the law on the subject. 

A Collection of Reports of Celebrated Trials, Civil 
AND Criminal, Edited with introductions and notes. By Wm. 
Otter Woodall, Attorney-at-Law, vol. i. London : Shaw and 
Sons. — “ My object,” says Mr. Woodall, “ in preparing this 
volume of reports is simply to present for the use of the profc^• 
sion generally, in a convenient form, a collection of the most 
important and interesting trials of moden date.” Nothing is 
said as to the probable extent of the work — this being vol i— 
nor as to the contents of future volumes. The present volum e 
contains the trials of Thornton for the murder ot Mary Ashford, 
in 1817, and the trial of the “ appeal ” in the same case, reportc.' 
in Barnevall and Alderson’s reports; the tfial of Josiah Phillips 
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fot a libel on the Duke of Cumberland, arising out of the SelHs 
case ; the trial of Smyth v. Sm}rth, arising out of the claim of 
the convict Provis to the estates of the Smyth family; the trial 
of the Rev. Wm. Bailey for forgery in 1843 ; the trial of Tawell 
tor murder, in 1845; and, lastly, the trial of Leotade at 
Toulouse in 1848. This latter case, Mr. Woodall says, is, the 
believes, first published in an English form, and is, he adds, very 
little if at all known in this country ; but, we believe, it has 
been made very generally known in Mr. Fitzjames Stephens’s 
View of the Criminal Law.” The trial, however, is very fitly 
inserted in the present collection ‘*with a view of affording a 
. comparison between the French and English system ofL proce- 
dure.” As an instance of curious circumstantial evidence, Mr. 
Woodall adds, ** the* case possesses in itself a considerable 
amount of interest, and is, besides, remarkable for having given 
rise to more controversy that any criminal trial that has taken 
place in France since the trials of Calas and Lesurques.” Jn 
this respect it resembles the case of Thornton, which was a case 
of a. similar character — rape followed by murder; and in both 
cases the evidence was circumstantiaf, with this enormous differ- 
ence, that in Thornton’s case the evidence was terribly strong, 
while in the French case really none at all, and an English judge 
would probably not have allowed them as to be put in peril on 
such evidence. But, as Mr. Woodall truly observes, the French 
trial took places under circumstances of fearful excitement, and . 
prejudice, which entirely prevented a fair trial, and indeed ren- 
dered the trial a mere outrage upon justice. The unhappy man, 
convicted and sentenced to the terrible sentence of penal servi- 
tude for life, soon sunk beneath the severity of his sentence, and 
in his last moments solemnly asserted his innocence, which no 
one in his senses can doubt. The trial is a frightful instance of 
the power of prejudice ; and it is also an illustration of the 
French system, as Thornton’s is an illustration of the English. 
In the one an innocent man was convicted ; in the other a man 
whom there is too much reason to believe was guilty, escaped 
conviction. This escape excited the utmost iiidigndtion, for the 
case was one of peculiar atrocity. It was of fhe same character 
as that of the Eltham murder, which probably will be included 
in a future volume.' It be impossible to find a case more illus- 
trative of an English judicial system, or exhibiting a more 
remarkable contrast to the French. The spirit of the 
English systcm^may be embodied in Lord 'Hale’s maxim, “ it is 
better than a guilty man should escape than that an innocent 
man should be convicted.” This humane maxim was repeated 
by Mr. Justice Holro}^ to the jury at the close of his summing-up 
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in Thornton’s case ; and a comparison of that summing-up with 
the French President’s in the case of Leotade will illustrate most 
vividly the difference between the two systems. The case of 
Symth V. Smyth, like Tichborne case, was a claim to a baronetcy 
and an estate of £20,000 a year,, and the counsel for the claimant 
was Mr. Bovill, who, as Lord Chief Justice, tried the Tichborne 
case, and the judge who tried the dhse was Mr. Justice Coleridge, 
father of the Sir John .Coleridge who was counsel against the 
claimant, and has recently succeeded Sir Wm. Bovill as Lord 
Chief Justice. The trial ended in its being proved that the 
claiman: was a returned convict : he was convicted of forgery 
and sentenced to twenty years penal servitude. The case is one 
of very great interest, especially since the Tichborne case. 
The case of the Rev. William Bailey-irwho was convicted of 
forgery — fesembles that of Dr. Dodd ; for they were both popular 
preachers. Happily, however, our criminal code had been in 
our time mitigated, and Mr. Bailey escaped death. The case of 
Tawell we all remember. It will be seen that the contents of the 
volume are of very unequal interest, and the cases cannot be said 
to have been well chosen. Neither are the reports skilfully 
edited, nor in such a way to give the reader a clear grasp of the 
nature of the cases, and the effect of the evidence. Nevertheless, 
with all these drawbacks and defects, the work is one of some 
interest. 


Law and Practice of Bankruptcy. — By Registrars Roche 
and Hazlitt, (Second Edition). This is the work of two of the 
Registrars, and to that, perhaps, may be traced the plan upon 
which it has been written. The authors being assistant judges 
of the Court may have been careful to commit themselves to any 
propositions of law, or practical directions, which might possibly 
fetter them in the exercise of their judicial functions, and they 
therefore have preferred, as far as possible, to set out the statutes 
and rules, and quote the cases relating thereto ; and are careful 
not to commit themselves to any particular view or construction 
on any question admitting of doubt, though their great judicial 
experience has enabled them often to lay down a clear construc- 
tion, or give plain directions as to the course to be pursued. The 
plan they have followed is first to detail the Bankruptcy Act,, of 
1869, quoting under each section, the cases decided upon it, and 
incorporating the Bill of Sales Act, in extenso, then in like 
manner comes the Debtors’ Act of 1869, and the Absconding 
Debtors’ Act, and the Courts of Justice (Salaries and Funds) 
Act, which with forms, &c., amount to 352 pages. Then there 
is a section of the work in which the prs^ctice and procedure to 
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adjudication, and the procedure to liquidation, and under Debtor's 
summonses, with the recent cases at length, and this occupies 
about 160 pages. Then the court’s tables of costs, the places, 
and the forms, fill up the remainder of the work, (730 pages), 
except the index, which is very copious, and occupies about 100 
pages more. The bulk of the book, therefore — ail but 100 pages 
out of nearly 840-^consists of the text of statutes, forms, and 
rules, with a full statement of cases decided relating thereto, and 
for the most part decided on the Acts or Rules of 1869. It is 
probable that practitioners could hardly have a safer guide as 
to the practical course to be pursued in any proceeding under the 
Bankruptcy Law; the authors keeping clear of all matters of 
doubt or controversy, and keeping close to the provisions of the 
Acts, the letter of the Rules, and the judicia’ decisions as to their 
construction and effect. 


The Income Tax Laws. By Stephen Dowell, Assistant 
Solicitor of InUnd Revenue. — ^That the income tax is likelyto.be 
permanent is apparent from the long list of statutes, by which 
it has been renewed, even since its imposition, in 1843, thirty- 
two years ago, by Sir R' Peel. The author declares that it is 
the most important of all our taxes from its productive power, 
and we are afraid this will be deemed a reason for its retention. 
That being so, it is well that the Acts relating to it should be 
colicctcd into a volume for convenient ^nd easy reference by 
those who are entrusted with its assessment, its collection, or 
its enforcement. And the work could not have been better 
executed than it has biien, by one of the able legal officials, 
who, of course, are practically associated with the details of the 
machinery by which the Inland Revenue is levied and* collected. 
The different enactments on the subject are elucidated in a very 
clear and simple manner, by notes containing short stat« ments 
of the effect of judicial decisions upon them. The cases for 
4nstmce as to the right of tenants to doclncl income tax arc 
very clearly given, as so as to deductions in other cases. 

Biographical and Critical Essays. By A. Hayward, Esq., 
Q.C. Lawyers, above all other men, require mental recreation, 
and no class of mcR morb appreciate the pleasures of literature. 
And no living writer has done more to supply choice and varied 
literary entertaiment than one who is hhnsclf a law^^er, and is 
also one of the most accomplished writers of his age, w'e mean 
Mr. Hayward. These essay's of his, the flower of his contribu- 
tions to periodical literature, are really most delightful composi- 
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tions. Ever fresh and lively, we never tire of reading them ; 
and we hail their re-appearance as old favourites. They unite 
every possible attraction, and are lively and amusing, yet with al’ 
the truth of histoiy ; full of anecdote, story, and curious incident, 
and all as accurate, as brilliant, and piquant. For it is one of 
the characteristics of Mr. Hayward’s writing that he is as accu- 
rate as he" is elegant and entertaining, and there is net writer ut' 
the day who unites more critical correctness with such liveliness 
and brilliancy. Moreover, he has, it is easy to see, read and 
thought much on the subjects which come within the scope of 
history, and though he does not obtrude his opinions, and 
they are always expressed briefly, they are always just ^and 
sound, and marked by great good sense. Among the 
subjects of the present volume are the Briti^ Parlia- 
ment, its History and Eloquence;. Cariosities of German 
Archives; “England and France, their national qualities, 
manners, morals, arid society ” ; “ Lanfrey’s Napoleon ” ; 
“ Vicissitudes of Families ** ; Lives of the Lord Chancellors of 
Ireland.*’ In the first Mr. Hayward traces in the most attrac- 
tive way, with copious store of anecdote, and illustrations, 
the course of Parliamentary history from the age of the Tudors 
to the reign of Victoria, from the time of Sir Thomas More to 
the days of Palmerston and Peel. The first article may be des- 
cribed as the History of Parliament in the form of anecdote. And 
Mr. Hayward, frankly says : — 

“Why might there not be an anecdotical History of England, 
in which the salient points should, be placed in broad relief by 
memorable sayings, and striking anecdotes, by well chosen trait ^ 
of valour, virtue, patriotism, eloquence, and wit ? There is no 
pleasanter niode^pf conveying knowledge, no surer mode of 
durably impressing it. The most fugitive attention is caught hy 
anecdotes, tl.e most volatile mind retains them so long as ii 
retains anything, and none but the shallowest will miss the mor I 
they point, theuvefiections they suggest, and the conclusions they 
justify.” 

Such is the character of Mr. Hayward’s Essay on the I3riti:.h 
Parliament, its Histoiytand Eloquence,” which teems with intfr- 
esting incident and anecdote, from the earliest times to the 
present, and tells the history of Parliament in a light, pleasant, 
picturesque way, well calculated to attract persons and impress 
everything on the memory. Yet it is correct as the work of aji 
accomplished student of histoty, and one who has had the education 
of a lawyer, and it is accurate as it is picturesque and entertaining, 
and while the reader fancies he is only being amused he is in 
reality having his memory refreshed hi a delightfully agreeable 
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way by the accomplished writer who has beguiled the hours, so 
delightfully and refreshed his wearied mind. Thus, in a few clear 
sentences, the result of much research, an accurate impression 
presented by the “ Commons ** in Parliament as they started 
and as they stand — 

The obscure and unhonoured state from which they emerged, 
reveals the ‘dirt and seaweed whence proud Venus rose.' The 
burgesses were summoned solely to vote subsides. They pros- 
trated themselves like slaves before the crown. They crouched 
like menials and bent uncovered like vassals owing suit and ser- 
vice before the lords. They received wages from their consti- 
tuents. The right of representation was regarded an oppressive 
burden, from which the smaller boroughs frequently petitioned to 
be free.” 

All whieh is historically true, and is illustrated by many an 
amusing anecdote, and might be by many mpre, and even, in 
our time, for Mr. Hayward says, with equal truth — 

' “ The corruption of members of Parliament in the last century 
by open bribery, was, it seems, as common as the corruption of 
constituences by bribery in more recent times. Unfortunately, 
the inherent corruption or perversity of human nature is such 
that it has proved so difHcult to convince the people at 
large of the wickedness of selling votes as of killing a pheasant 
or a hare. In some of the largest constituences, Liverpool for 
one, at the last general election, independent electors might have 
been bought by the hundred at five shillings a head.” 

And we have seen still more recent disclosures of corruption 
at the late elections. Speaking of bribery to inembers, Mr. Hay- 
ward says: — 

“ Mr, Massey has found no trace of it, after the Grenville ad- 
ministration. Up to that period, he says, money was received 
and expected by members from the minister whose measure they 
supported, apparently without any consciousness of infamy, very 
much in the same manner as the voters in certain boroughs. 
After mentioning the power of parliamentary v^tes in the middle 
of last centuiy, Mr. Hayward goes on to say : — 

“ The latest of these pecuniary bargains, those which come 
nearest to our time, were no longer conducted by the leader. They 
fell within the province of the patronage of the Secretary of the 
Treasury, or ‘ whip ’ ; and though^ the boldest would hardly now 
risk the offer of a bank note, it would be an hypocritical affectation 
of party to assert that modern legislators are no longer ppen to a 
bribe. The Secretary of the Treasury in Lord Grey’s adminis- 
traton used to boast that he had promised between 250 and 300, 
peerages, or promotions to the peerage, besides baronetcies, to 
ensure the passing of the Reform Bill. And it is related to the 
credit of a successor, that on a discontented supporter objecting 
to the ministerial policy in his hearing, he took him aside, and asked 
him bluntly, ‘ what d^o you mean ? ’ The late Charles Butler used 
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to say that the votes of O’Conneirs original ‘tail* might have 
been had for £10 a vote, or £200 the session, provided the money 
was laid before them in gold.’* 

And this in the Reformed Parliament. And by the very men 
who used to pass bills against bribery at elections! 

The article is a history of parliamentary oratory. In our Parlia- 
ment, observes Mr. Hayward, the ages of oratory follow in 
unbroken succession. Sir Thomas More*s wit, readiness, and 
eloquence were invariably recognized by his contemporaries. Of 
a saying of Lord Bacon, it was said, ‘ The fear of every man that 
heard him, was lest he should make an end.' Clarendon’s pages teem 
with proof that the period included in his history was marked by 
debating ability of, the highest order. The leading speakers were 
earnest, plain, and practical, rather than ‘ rhetorical and declama- 
tory.” No one spoke more powerfully though plainly^ than the 
murdered king, and Mr. Hayward give some specimens of his 
‘ dignified eloquence.* He also gives specimens of the grand yet 
touching eloquence of Strafford — in his last pleading for 
his life. Passing in review the eras of the Restoration and the 
Revolution, Mr. Hayward observes, that there are no remains of 
the speeches of Lord Somers, nor does it indeed appear there was 
anything in his speeches to care for. It was otherwise of Lord 
Bolingbroke, for one of whose speeches Mr. Pitt so earnestly 
yearnedi But then as he dictated his writings, it is probable, as 
Mr. Hayward observes, that his works much resemble his speeches. 
Mr. Ha3rward then passes on to Walpole and Pitt, and then comes 
to Burke,' whom he describes as indisputably the greatest of 
modern orators. Then he comes to Pitt and Fox, and then to the 
long “ cycle of epoch,” as he calls it, of Lord Palmerston, who as 
he had seen Pitt and Fox, and was known to those who are now 
living. He divides the Palmerstonian era into three eras, taking 
Canning, Brougham, and Plunket for the first; Sir Robert Peel 
Lord Derby, and Sheil for the second ; Mr. Disraeli, Mr. Bright, 
and Mr. Gladstone for the third. “Plunket,” he says, “was 
never surpassed as a debater. He often rose without effort to the 
loftiest heights of oratory.” In another article on “the Lord 
Chancellor of Ireland,” Mr. Hayward comes again upon Lord 
Plunket, and his description glows with the fervour of his admira- 
ration for that consummate orator. Neither Grattan nor Curran, 
he says, equalled Plunket in the comb!natio«i of chasteness, and 
purity, with splendour, intensity and power. It was the opinion 
of Sir George Lewis, he adds, “that Plunket came nearer to 
Demosthenes than any modem orator.” The article on 
“ Curiosities of German Archives ** contains specimens - of 
curious and whimsical illustrations of German life and manners 
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of the last two or three centuries, taken from a collection of old 
records, which may, says Mr. Heywood, be often consulted with 
advantage, whether the object be to verify a disputed point in 
history, to throw light on manners, to gratify a taste for the won- 
derful, or tc^find new proof of the adage that truth is stranger 
than fiction.** “ The Essay on England and France : their Natural 
Qualities, Manners, Morals, and Society,** is a very brilliant 
article on a subject, on which Mr. Hayward is one of "the few 
men qualified to write, evidently well acquainted with French and 
English society, literature, and the best society in both countries. 
In the course of the essay, alludjng to the decline of conversa- 
tion, he observes, “ Lord Grenville used to say that he was 
always glad to meet lawyers at a dinner party, because he then 
felt sure that some good subject would be rationally discussed.** 
Lawyers*have degenerated, however, says Mr. Hayward, since 
then, for now there is in all societies a decided want of good 
talk.** “ The Essay on Lanfrey*s Napoleon *’ is a terrible exposure 
of the first Emperor, of which the text may be taken to be this 
sentence : “ What man, since the creation of the world, has com- 
bined so much that is mean, petty, wicked, and reprehensible, 
with such lofty ambition, such comprehensiveness of view, such 
grasp of mind, such superhuman energy, such versatility and 
universality of genius and capacity.*’ The scope of M. Lanfrey’s 
work is, as Mr. Hayward says, to disabuse the public mind of 
a cherished error as to the greatness of the great Emperor, and 
to show that he was morally mean and mentally very much over- 
rated ; and Mr. Hayward does not conceal that he heartily concurs 
with his author. The article is an eloquent protest against the 
“ modern school of hero worshippers, whose sote pretention of 
merit is success,*’ and with whom the means are little or nothing, 
the results everything. The article is a skilful dissection of 
Napoleon’s character and career. The conclusion reached is 
that the effect of his sustaining self sufficiency combined with 
his astounding energy and activity was to allow no independent 
field for action or development of any high order or capacity or 
talent. The race of court functionaries were stunted in their 
growth, morally and intellectually. The eminent jurists to whom 
the completion of the code was entrusted would have done far 
better without his intervention. M. Lanfrey shows that to give 
him the credit of having planned or initiated the work is alto- 
gether an error. There is no subject on which there is more 
misconception than as to the merits of the code Napoleon. 
Savigney and Austin agree as to its great defects, and they are 
entirely owing to its hasty execution under the peremptory order 
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of the Emperor, who was eager to acquire the fame of its publica- 
tion. -Its materials were already prepared on the works of the 
great French jurists and the ordinances of a long succession of 
great Chancellors. Nothing in the code is due to Napoleon, ex- 
cept its defects, and they are entirely owing to himself. This 
is the' opinion of Mr. Hayward, a highly competent judge. Mr. 
Hayward very truly says, in his spirited article on “ Lanfrey’s 
Napoleon “ The eminent jurists to whom the completion of 
the code was entrusted would have done far better without his 
intervention. M. Lanfrey shews that to give him the credit of 
having planned or initiated *the work is altogether a mistake.” 
The most authentic accounts of the preparation of the code 
fully confirm this, and show that it is quite a mistake to 
imagine that the French code was really due to Napoleon, 
or that it does him anything but discredit. The article on 
“ The Vicissitudes of Families,” treating of English, Scotch, 
and* Irish nobility, is exceedingly interesting, and well 
written. Mr. Hayward does not forget his own profession, 
and mentions that according to Mr. Foss, the author of the 
‘ Grandeur of the Law,* — (no doubt there is here a clerical error, 
and it should be “ according to Mr. Foss, the author of “ Lives of 
the Judges,” and Mr. Phillips, the author of the “Grandeur of 
the Law,”)— a diligent and scrupulous antiquary, between seventy 
and eighty peerages, including the premier dukedom, have been 
founded by the legal profession.” “ In the olden times,** adds Mr. 
Hayward, “ a forensic career afforded no presumption whatever 
of a plebeian organ. So exclusive was the Bar that there exists 
an ordinance countersigned by Bacon closing its portals — ^the 
Inns of Court — against all but gentlemen entitled to coat armours. 
It must not, therefore, hastily be inferred that every family 
sprung from law or commerce had a mean beginning.** Enough, 
however, has been said to show that there is a choice of subjects 
for educated mentof any class, and especially for lawyers. 

“The Cabinet Lawyer.’* — This is the twenty-fourth edition 
of the work, and that simple fact is enough to show its practical 
value and utility. It is a ‘Popular Digest of the Laws of 
England,* civil, criminal, and constitutional, intended for practical 
li '>e and general information. The author, in his preface to the 
first edition, observed that litigation arises les^ from uncertainty 
than from the absence of legal information, which ought to be 
within the reach of every member of the community. For of the 
cases brought into courts of law, a large proportion ate referable 
t ) clear and settled rules of law, of which the parties ought to 
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have been apprised.*’ There is no doubt that this is the fact, the 
great niajority of cases in the Courts of Common Law, are for 
this reason not “ tried out,” but at some stage or other settled, 
after some delay and expense. A principal object of the present 
work was, it was stated^ “to render accessible to laymen, a 
knowledge of our law and institutions.” The primary design 
being a Popular Digest, the great objects being compression and 
simplicity, the former being attained by keeping to a distinct 
explanation of the immediate matter in hand, the other by avoiding 
technical obscurity, and following a convenient arrangement.” 
The work is divided into six parts,* the first comprises the. chief 
points in the original jurisdiction of the Laws of England ; the 
second treats of the administration of justice, civil and criminal ; 
the third embraces the law affecting classes, or particular descrip- 
tions of persons, or ordinary relations of life, the clergy, the 
magistrates, parish officers, partners, coroners, master and servant, 
landlord and tenant, &c. The fourth part treats of the inheritance, 
possession, and transfer or transmission of property, wills, con- 
tracts, &c. The fifth part relates to civil injuries, libel, trespass, 
&c. The sixth treats of criminal law and procedure. There is 
added a Dictionary of law terms, truisms. Acts of Parliament, and 
judicial authorities. It might almost be deemed impossible to 
compress into a single volume so vast a body of law, but the 
author has pointed out how the object is attained. ** It has often 
been remarked,” he says very truly, into how small a compass 
knowledge may be compressed, by confining it to a simple state- 
ment of facts and principles.” And this system he has applied to 
the present work, and, by adhering to it alone, has been enabled 
to accomplish his task. His aim, he says, has been to condense 
his statements on each subject into the plainest and most popular 
language, while following such an arrangement as to enable a 
reader to find the law on any subject with facility. In the present 
edition recent changes in the law have been^ carefully noted, as 
for instance, the Ballot . Act of 1872, and the Judicature Act of 
1873. The work is printed in the clearest type, and on the finest 
paper, and is certainly an extremely useful and interesting work. 

The Hand-Book of the Law of Scotland. By James 
Lorimer, M.A., F.R.S.E., Professor of Public Law in the Uni- 
versity of Edinburgh. * Third Edition, By Dugald McKechnie, 
M.A., Advocate. — Lord Bacon introduced the term ** Essays ” 
with humility to cover “ attempts,” which in the* end provpd to 
be substantial facts. So, too, did Lord St. Leonards introduce 
the modest name of “hand-book” to herald his masculine 
treatise on Land Rights. Since these two great men left, their 
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several impress on the literature and law of England there has 
been no end, of essays and hand-books. Some have been good, 
many indifferent and few surpasses the original specimens set 
by these master hands. Mr. Lorimer, in 1859, produced this 
valuable Epitome of Scotch Law. In his preface the author 
veiy accurately, but moderately, set forth his object as 
being to furnish the means of encountering “ with con- 
fidence and serenity those .occurrences in which the non- 
professional person must act without professional aid’* ^‘In 
a book intended for practical application in emergencies the 
first requisite is, that the rules enumerated shall be sage.** The 
author most truly realized these views, and in his comprehensive 
and exhaustive treatise he dealt with every branch of law at once 
with perfect accuracy and yet with admirable simplicity. He 
afforded an ample store house and guide to the non-professional, 
but farther, it was found by its ample deference to authorities, 
both institutional and judicial, a most valuable directory and 
index to the lawyer who was desirous or obliged to trace , the 
doctrines to their principles. It was not, therefore, to be wondered 
that a second edition of the work was soon called for and which, 
with valuable aids, the author undertook, bringing down the law 
to the time of its publication. Sihce then, legislative changes in the 
Scotch law have neither been few or unimportant, and therefore a 
third edition has been rendered necessary and anxiously desired. 
The author being now worthily seated in the Professional chair of 
Public Law, which branch of jurisprudence he has illustrated by 
several admirable publications, he has devolved the preparation 
oi the third edition to one of the most rising of the juniors of the 
Scotch bar. Mr. McKechnie has performed his task in a manner 
highly credit able to himself, and worthy of the oxiginal work. 
I'his is the latest, most accurate, and exhaustive of Scotch legal 
] iihlie-^tions, and we feel confident will secure the same, if not 
even gi eater, patfonage than what was bestowed on its pre- 
dccecsors. 

CONTEMPORARY LEGAL JOURNALISM. 

The Scottish journal of jurisprudence and Scottish Law 
Magazine . — This publication well sustains its character, and well 
represents Scottish jurisprudence, legal journalism, and the effects 
of Scottish legal education. It has always bees our opinion that 
Scotch lawyers are superior to our own, chiefly on account of the 
higher character of Scotch law and the higher education of 
Scotch legal education. The Scotch law is founded more 
upon the Roman than our own, and the Scotch. Scotch 
judicial system, being founded on the French, made pro- 
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vision for a regular system of forensic education and examination 
in the Scotch, as there* was on education in' an enlarged, ^his 
very number contaidi^n Act of Sederunt, . that is*, a general 
orderiof the Court of tmsion as to examinations of law agents in 
general knowledge (history, logic, classics, and mathematics) and 
in the law of Scotland, civil and criminal : Erskine’s Institutes, 
Bell's Principles, Hume's Commentaries, &c. Prom this it 
appears that bie writers, Scotch law agents, judges, are properly 
resolved to keep up the high character of their law agents up to a 
high standard of education. The effect of the Judicature Act will 
be to make tho character of our judicial system approximate xhore 
to that of , Scotland. Hence it it is naturally of some interest . to 
our Scotch brethem, and we observe our contemporaiy has 'been 
publishing a series of ideas and succinct analyses of the Act. 
For a similar reason the nature of the Scotch judicial system 
becomes of greater interest to English lawyers, and we observe in 
our contemporary many interesting illustrations of jt. Lord 
Brougham long ago pointed out that the Scotch have what we 
have not to this hour, and shall not have under the Judicature 
Act,' an excellent system of local courts of first instance for the 
institution of all suits. Our County Courts are miserably inferior 
courts with limited jurisdiction, originally, indeed, intended for a 
very small, and with a rough summary procedure, only, adapted, 
for such cases. The Scotch Sheriff Courts are excellent courts, 
with judicature and procedure fitted for all ordinary cases, and, 
above all, affiliated to the Supreme Court. We observe in our 
contemporaTy that a question has arisen as to the power of the 
Court of Session, where public convenience or necesssity 
requires, to make interim appointments to judicial and other 
offices, and in particular to the office of Sheriff. 

The Sheriff in Scotland is not, as in England, a merely annual 
officer, ministerial officer, but has a permanent judicial office, 
with' a regular deputy, a sheriff substitute, fronf whom an appeal 
lies either to the shenff or the Court of Session, an appeal also 
lying from the sheriff to that Court. Such men as ‘Sir Walter ’ 
Scott and Sir Archibald Alison filled the office, and the Scotch 
sheriffs are generally men of high learning and ability. The 
periodical before us has a portion devoted to Sheriff Court cases, 
in which the judgment gives the grounds and reasons, stated in a 
neat and succint way. And it appears that the sheriff has a 
Small Debt Court, which aiiswers to our wretched Gouhty Court. 
From .this Court an appeal lies to the sheriff. There are also 
report's of cases ,in the Court of Session, the Supreme Court. 
Thus it seems that the Scotch judicial system' is far more complete 
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and effective than ours is, or will be. ever under its new form, 
the pages of this periodical display the high tone of learning 
which characterises the Scotch Bar. Th(^ ie a learned paper on 
the Exceptio Re ^tidicata^ discussing ^My, but ably, tha 'imr 
portant question how far the judgments of thb courts of one state are 
to be regarded in the courts of another, our own law on the subject 
had greatly deteriorated under the narrow jealous spirft of the 
common law ; but the writer of this paper truly observes that the 
whole tendency of modern decisions, under the reviving influence 
of Roxiian law is to extend the ‘ comity of nations ' in this respect. 
The English decisions, hpwever, still show traces of former 
jealousy on the subject, and the -writer observes, th^it “ in tho 
English courts, colonial judgments relating to the same matter 
are not pleadable in war.” The general rule is that a foreign 
jugment between the same parties on the same question is 
conclusive. There is an able review of Mr. Rattigan’s Treatise, 
**De Jure Personarumj' a good specimen of what a review should 
be, learned, candid, and discriminating; written by one who is 
himself a master of the subject, who has candour to acknowledge 
merits as well as acuteness to detect defects. The reviewer 
observes that the multiplication in England of books on Roman law, 
is a gratifying sign of the times, and he mentions Lord Mackenzie’s 
“ Studies,” and Mr. Poste’s “ Gaius,” along with Mr. Rattigan’s, 
as invaluable productions, and of good service to legal literature. 
There is a paper on the Responsibility of Statutory Trustees for 
the Fault or Negligence of their Servants, in which our contem- 
poraiy exults in the reversal by the Loids of the decision in 
Finlater v. Dencatiy in the House, in 1839, confirming a judge- 
ment of the Couit . of Sessioxl which upheld the liability. The 
decision, says our contemporaiy, was followed by the Scocth 
cpurts, and for many years road and other trustees continued to 
be negligent with impunity. At the last the Lords in an English 
case reversed thei former decision, and now, our contemporary 
records a recent decision in the Scotch Court of Session, which 
he says makes the return of our law to what it was before it was 
reversed by the House of Lords, in order to render it uniform 
with the law of England, and it does so on the authority of a 
recent Englisfi decision which reversek the former English law, 
and brought it into reunion with our original law. This is’ a 
natural subject of triumph to our contemporary, who says, V It is 
strange to observe how opposite to the present decision are the 
words spoken thirty- four years ago by Lord Chancellor Cottenham,. 
when reversing an original rvle.of law.” That is to say in effect 
the House of Lords has acknowledged that not only the Scotch 
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fright as* to the law of Scotland, but that the Scotch 
by the Scotch courts, was better than the law of 
In the subject.** A fair topic of triumph for Scotch 
I and JL fair proof of the superiority of Scotish law and of 
the Scotch judicial system. 
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The following is a complete and revised list of the Spring 
Circuits of the Judges : — 

Home. — (The Lord Chief Baron of the Exchequer (Sir Fitxroy 
Kelly) and Mr. Justice Lush.) Hertford, March 2 ; Chelmsford, 
March 5 ; Maidstone, March 9 ; Lewes, March 16 ; Kingston, 
March 23. 

Oxford. — (The Lord Chief the Common Pleas (Lord Coleridge) 
and Baron Cleasby.) Reading, February 27 ; Oxford, March 2 ; 
Worcester, March 7; Stafford, March 12; Shrewsbuiy, March 19; 
Hereford, March 24; Monmouth, March 27; Gloucester, April, i. 

Northern. — (Mr. Justice Denman and Baron Amphlett. 
Appleby, February 14 ; Carlisle, February 17 ; Newcastle, 
Pebruaiy 21; Durham, Februaiy 28; Lancaster, March 7; 
Manchester, March 1 1 ; Liverpool, March 24. 

Western. — (Mr. Justice Keating and Mr. Justice Quain.) 
Winchester, February 26 y Dorchester, March 5 ; Exeter, 
March, 10; Bodmin, March 17; Taunton, March 21 ; Devices, 
March 27 ; Bristol, April 2. 

Norfolk. — (Mr. Justice Blackburn and Mr. Justice Brett.) 
Oakham, March 2 ; Leicester, March, 2 ; Northampton, March 7 ; 
Aylesbuiy, March 12; Bedford, March 16; Huntingdon, March 19; 
Cambridge, March 21; Norwich, March 26;. Ipswich, April i. 

Midland. — (Mr. Justice Archibald and Baron Pollock). 
Warwick, Feb. 25 ; Derby, March 3 ; Nottingham, March 7 ; 
Lincoln, March 14 ; York, March 20 ; Leeds, March 26. 

North Wales. — (Baron Pigott.) Welchpool, March 9; 
Dolgelly, March 12; Carnarvon, March 16 ; Beaumj|ris, March 19; 
Ruthin, March 23 ; Mold, March 26 ; Chester and City, March 28. 

South W^les. — (Mr. Justice Honyman.) Haverfordwest, 
February 21 ; Cardigan, 27 ; Carmarthen, March 3 ; Swansea, 
March 21 ; Presteign, March 26 ; Chester and City, March 28. 

The Lord Chief Justice of England (Sir A. E. Cockbum) 
remains in town. 
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1 — .THE RULES OF EVIDENCE AS APPLICABLE 
TO THE CREDIBILITY OF HISTORY.* 

V 

^ ' By William Forsyth. Esq., Q.C., LL»D., M.P. 

fllO believe withbtit any evidence at all is irrational but to 
disbelieve against sufficient evidence is equally irrational. 
By sufficient evidence I mean such an amount of prOof as 
satisfies an unprejudiced mind beyond all reasonable doubts 
Mathematical truth alone admits of demonsfratuMi All other 
kinds of truth can only jie proved by probabilities, which vary 
in an almost infinite degree, from the faintest kind of pre* 
sumption to what is called moral certainty, which is accepted 
AS practically equivalent to demonstration. 

Upon evidence depends all our knowledge of past events ) 
and it is astonishing how little is often sufficient to satisfy us. 
The mere fact of its being written in a book is enough to 
make no inconsiderable number of readers believe b the truth 
of a statement, without reflecting whether the author had of 
had not the means of ascertaining the truth ; for if he had, we 
may be justified in putting faith in his honesty ; but if he had . 
not, his own assertion is worth nothing. * 

By proof I mean anything that serves, either mediately or 
immediately, to convince the mind of the truth or falsehood 

* BMdsttmeet&igof the Victoria laititaU ; or the PhSlofophleal Sodetr e( 
Great Britian, Hatch 3, 1874. 
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RULES OF EVIDENCE AS APPLICABLE 

I 

|9|%*fjtct*ot<propos^^^ and proofs differ according to the 
Wbji^-mil^er of the thing^to be proved*. 

the most common, and, at the same time, most 
satisfactory modes of proof as to things which do not fall 
within the experience of the senses, is Induction, by which is 
meant the inference drawn from proved or admitted facts. It 
is for instance by' induction that the general facts of Natural 
History are proved. When we say that all ruminant animals 
are cloven-footed, we cannot show any necessary connection 
between these physical phenomena, but having ascertained 
by a very large number of instances that they co-exist, and 
that in nb single case that has come under the observation of 
naturalists they fail, we are led irresistibly to the conclusion 
that the proposition is universally true, and we should predi- 
cate with confidence if a new race of animals were discovered 
in some hitherto unknown region, that if they are ruminants 
they are also cloven-footed. The underlying ground of belief 
in this case is our innate conviction of the prevalence of 
uniformity in Nature in things of the same kind. This 
uniformity we call a law. 

One test of the probability of a fact is its consistency with 
other facts previously known or admitted to be true, such as 
the constitution of human nature, the ordinary course of 
events, or some well-established tmth. But it must be borne 
in mind, as Laplace has said, although in a different sense, 
that “ Probability has reference partly to our ignorance, 
partly to our knowledge.*' We must be tolerably sure we do 
know the other facts, and that they are not really in- 
consistent with the fact in dispute. Otherwise we shall be 
following the example of the King of Siam, who rejected as 
incredible the statement of the Dutch Ambassador, that 
water could become a solid mass. This was simply because 
he had never seen or heard of it before ; and it was contrary 
to his limited experience, or what he thought a law of nature. 
Hume felt the difficulty of this instance in the way of his 
argument against miracles, and attempts to get over it by 
saying that though the fact was not contrary to the king’s 
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experience, it was not conformable to it. But this is not a 
fair way of putting it. Frost was contrary to the king's ex- 
perience as much as walking on the water without support 
is contrary to ours. And it cannot be denied that when by 
universal experience certain laws of nature are known to 
exist, it requires the strongest possible evidence to make us 
believe in any deviation from them. Hume’s famous argu- 
ment against miracles is, that no testimony is sufficient to 
establish a miracle, unless the testimony be of such a kind 
that its falsehood would be more miraculous than the fact, 
and that no human testimony can have such force as to prove 
a miracle, because it is always more likely that the testimony 
should be false than that the miracle should be true. 

The late John Stuart Mill has dealt with this argument 
in his Logic, and, I think, conclusively. He says that 
Hume’s celebrated doctrine, that nothing is credible which is 
contrary to experience, or at variance with the laws of nature, 
is merely the very plain and harmless proposition that what- 
ever is contrary to a complete induction is incredible. And 
he goes on to show that any alleged fact is only contradictory ' 
to a law of causation when it is said to happen without an 
adequate counteracting cause. “Now,” says Mill, “in the 
case of an alleged miracle the assertion is the exact opposite 
of this .... A miracle is no contradiction to the law of 
cause and effect ; it is a new effect supposed to be produced 
by the introduction of a new cause.” He adds, truly enough, 
“ That if we do not already believe in supernatural agencies 
no miracle can pAve to us their existence.” And we may 
freely admit with him, that “ there is an antecedent improba- 
bility in every miracle, which in order to outweigh it, requires 
an extraordinary strength of antecedent probability derived 
from the special circumstances of the case.” I shall have 
occasion to allude to the subject of miracles again hereafter. 

History, from the Greek Tcrropia, properly signifies “ inves- 
tigation ” or “ research,” and implies, therefore, etymologi- 
cally, a narrative based upon inquiry about facts. 

Few persons consider what the evidence is of the genuine- 

20 — 2 
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ness of books attributed to authors who lived before the 
invention of printing, most of which are derived from manu- 
scripts which themselves were only copies, the originals 
having been utterly destroyed or lost. This includes all the 
histories of Greece and Rome written by classic authors. I 
have dealt with this subject in a lecture I delivered in 1872, 
in the Hall of the Inner Temple, which has since been 
published under the title of History of Ancient Manuscripts.* 
I have not time to enter upon it here, but it is a very interest- 
ing subject of inquiry. I will only mention what Tischendorf, 
the great German Biblical scholar says, about the manu- 
scripts of the New Testament : “ Providence has ordained for 
the New Testament more sources of the greatest antiquity 
than are possessed by all the old Greek literature put together.” 

In one of his essays Lord Macaulay says of history : — 
“ Perfectly and absolutely true it cannot be : for to be per- 
fectly and absolutely true, it ought to record all the slightest 
particulars of the slightest transactions — all the things done, 
and all the words uttered during the time of which it treats. 
The omission of any circumstance, however insignificant, 
would be a defect. If history were written thus, the Bodleian 
library would not contain the occurrences of a week.” And 
Lord Macaulay might have added that no one would care to 
have such a mass of useless verbiage in existence. He is surely 
wrong in saying that history is not absolutely true simply 
because it does not give us all the particulars of the slightest 
transactions. Even in a court of justice we do not think that 
a witness is not telling the absolute truttf because he does 
not relate every particular, however insignificant, of the fact 
or conversation to which he deposes. And this leads me to 
consider the difference between historical and judicial 
evidence. The late Sir George Comewall Lewis says, in that 
most valuable and learned work, The Credibility of the Early 
Roman History (preface, p. 16), “ Historical Evidence, like 
judicial evidence, is founded on the testimony of credible 
witnesses. Unless those witnesses had personal and imme- 

♦ Law Majasine and Rcoietc , tor June, 1872, 
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diate perception of the facts which they report, unless they 
said and heard what they undertake to relate as having 
happened, their evidence is not entitled to credit. As all 
original witnesses must be contemporary with the events 
which they attest, it is a necessary condition for the credi- 
bility of a witness that he be a contemporary, though a con- 
temporary is not necessarily a credible witness. Unless, 
therefore, a historical account can be traced by probable 
proof to the testimony of the contemporaries, the first con- 
dition of credibility fails.” If, however, it is meant to be 

asserted that the same degree of certainty ought to be re- 
quired in historical that is required in judicial evidence, it 
would be exacting too much, and carrying scepticism too far. 
In the first place, the thing is an impossibility, and the con- 
sequence would be, that we should be logically compelled to 
withold our belief from nine-tenths of so-called historical facts 
about which we have really no doubt at all. But, secondly, 
the circumstances are wholly different. Judicial inquiries re- 
late to minute and special facts in dispute, where two parties 
are opposed to each other, and it is the duty and interest of 
both to adduce the best evidence of which the thing to be 
proved is susceptible. And in all civilized communities, their 
systems of jurisprudence lay down technical rules of 
evidence — in some countries much more strict than in 
others — ^which circumscribe the range of proofs. For instance, 
in France, hearsay evidence is always admitted ; in England 
it is always excluded. * In some parts of Germany a sort of 
arithmetical scale is applied to the testimony of witnesses. 
Different countries apply different rules of legal presumption, 
which are really not instruments of truth, but technical and 
positive modes of quieting controversy. But, to quote the 
words of an eminent writer on the law of evidence, “ However 
widely different codes may vary from dkch other in matters of 
arbitrary positive institution, and of mere artificial creation, 
the general means of investigating the truth of contested 
facts must be common to all. Every rational system which 
provides the means of proof must be founded on experience 
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and reason, on a well-grounded knowledge of human nature 
and conduct, on a consideration of the value of testimony, 
and on the weight due to coincident circumstances.*’ * 

But histoiy deals with general rather than particular facts 
— ^with results rather than details — and jfrom the nature and 
necessity of the case must be content with looser liiodes of 
proof than is necessary or expedient in judicial « trials. All 
that we are entitled to ask from her is such an amount of 
evidence for the truth of the facts which she records as would 
satisfy the understanding of a reasonable man in the ordinary 
affairs of life. Every day we act upon evidence which, if 
offered if! a court of justice, would be rejected. Too often we 
act upon very slight and insufficient e\idence, especially in 
cases affecting the character of others, but in so far as we do 
this we act wrongly; and in the same manner we act wrongly 
when we accept as true the mere statement of a historian on 
any question were truth is of importance, when we have it in 
our power to examine his authorities and judge of their value 
for ourselves. 

It is part of the constitution of human nature to confide 
in the veracity of others. If this were not so a man’s belief 
would be limited to matters within his own personal expe- 
rience, and no progress could be made in. knowledge, nor 
would improvement be possible. There is a tacit assumption 
when we yield to the force of oral evidence of what I may 
call the major premiss of our syllogism, that men will 
generally speak the truth. Experience teaches us, if indeed 
it is not an intuitive impulse, to put faith in human 
testimony. * 

How beautiful is the trusting simplicity of childhood, and 
the* absolute re%ince which a child places in the word of 
its parents. But as we grow older this confidence is shaken, 
and experience compels us to acquiesce in the truth of the 
melancholy maxim of Lord Chatham, that ** confidence is a 
plant of sloth growth in an aged bosom.” That stem 
monitor experience tells us that it by no means follows that 


(Preface to Starkie, On the Law of Endenee.) 
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because we have contemponuy testimony to a fact, the fact 
is true. Witnesses are often mistaken, and their evidence is 
not unfirequently false. We must, therefore, so- far as is 
possible, apply certain rules by which to test the probability, 
and that is the agreement of the fact with other facts known 
or admitted to be true. Another test is the concurrence of 
the testimony of independent witnesses, always supposing 
that each of them has had the means of knowing the fact or 
facts to be ascertained. Of course I exclude all copying 
from the same original, and this, perhaps, is implied in the 
-word independent. As Archbishop Whately has observed, 
“ For though in such a case each of the witnesses should be 
considered as unworthy of credit, -and even much more 
likely ^o speak falsehood than truth, still the chances might 
be infinite against their all agreeing in the same falsehood ” 
(Rhetoric, pt. i. ch. ii. sec. 4). And in his Philosophy qf Rhetoric, 
Dr. Campbell says : “ It deserves likewise to be attended to 
R)n this subject, that in a number of concurrent testimonies 
(in cases wherein there could have been no previous concert) 
there is a probability distinct from that which may be termed 
the sum of the probabilities resulting from the testimonies 
of the witnesses, a probability which would remain, even 
though the witnesses were of such a character as to merit 
no faith at all. This probability arises purely from the con* 
currence itself. That such a concurrence should spring from 
chance is as one to infinite ; that is, in other words, nsorally 
impossible.” Lord Mansfield once said, with reference to 
the credit to b^ given to certain reporters, ” It is objected 
that these are books of no authority, but if both the 
reporters were the worst that ever reported, if substantially 
they report a case in the same way, it is demonstration of 
the truth of what they report or they could not agree ”* 
Generally speaking, the silence Of contemporary writers 
as to a fact throws strong suspicion on its genuineness. But 
this test is not conclusive, for we may have bverpowering 
evidence aHmde of its truth. Lord Macaulay says: ** We 
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books called histories dT England under the reiga 

rQeoig^ II. in which the rise. Methodism, is not even 
; ttientioned.” And Vamhagen von Ense nfentiens in his 
'jpiary that Humboldt had adduced “ three important and 
Iwifectly undeniable matters of fact as to which no evidence 
ifttobe found where it would be most anticipated. In the 
'archives of Ban^lona no trace of the triumphal entry of 
Columbus into that, city; in Marco Polo no allusion to the 
Chinese Wall;- in the archives of Portugal nothing about the 
voyages, of ^Amerigo Vespucci in the semce of that crown.’* 
But notwithstanding this» the silence of contemporary 
anthorityk^is one of the notes of falsehood with respect to an 
alleged historical fact. How do we know that the story of 
William Tell and his shooting an arrow at an apple pn hia 
son’s head is untrue 2 Because we do not find it in contem- 
porary history ; arid the first mention of it as a Swiss legend 
occurs in the chronicle of Melchiour ELuss, registrar at 
laiceme-, some two hundred years later. But, in a^ition^ 
we find that, the same story is. told in Saxo Qranu»aticus„ 
who wrote in the twelfth century, of a Danish hero; similar 
tale was current in Ireland; and in the Bilkinsaga it is told 
of the mythical Eigil, the brother of Wieland,. the- smith. 
It also occurs in the legendary fables of Holsteii^ Hoiway„ 
and other countries*; and although it is impossible tn trace 
the origin of -the story, it is certain that ivo such occurrence 
happened in Switzerland. It is one of the enfants tromSs of 
historical literature, which, can lay no claim to legitimate 
paternity. 

Why do we reject the story of the blind Belisarius begging: 
his bread in the streets of Constantinople? .Because Proco- 
pius, who was a contemporary historian, and accompanied 
Belisarius in his Eastern wars, in Africa, and in Italy,, sayss 
nothing, in his accoiftit of the life and misfortunes of 
Justinian’s famous general, of his blindness or tteg^uys 
'because no other contemporary writer mentions them, and 
because the fimt hint of them occurs in some Greek verses 
written by John Tzetes,. a grammarian, labout 600 years 
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after the death of Belisanus. :Why do we not believe the 
fable of Pope Joan| whose accouchemmt is said to have 
taken place in the midst of a procession af Rome? Because- 
no contemporaiy author makes mention of auch an astounding 
occurrencOrand- we find the first allusion to it in the Chronicon 
of Marianus Scotus, who lived two hundred years afterwards. 
Bven-that passage is supposed to be an interpolation^ and the 
first author who really tells the story is Stephen de Boyrbon 
in the thirteenth century. A not improbable explanation of 
it is that one of the Popes, who led an immoral Ufe, had 
a mistress named Joan, who had such influence over him 
that she was called Papesse, and. from this the storj^ had its 
origin. 

Why do intelligent and well educated men accept as true 
the miracles of the New Testament, and reject as untrue 
the legends of the Saints ? This is not the place, nor would 
it be possible within the limits to which I must confine 
myself, to go into the proofs of the miracles related in the 
Gospels and the Acts. But briefly and summarily it may be 
said that we believe them, — i. Because they are recorded by 
eye-witnesses, who must either have been the dupes of an 
imposture or the fabricators of a falsehood, a. They were 
done openly in the face of enemies who, so far as we know, 
never denied them. 3. They were done with an adequate 
motive and cause. 4. They serve to explain the origin of a 
religion which has lasted for eighteen centuries and wotf its 
way in spite of the fiercest opposition. Now, appl3ring these 
tests to the legends of the Saints, we find that they fail in 
almost every particular! Hardly any of them rest on the 
testimony of eye-witnesses. They are almost always iso- 
lated acts done in a comer, and not coram poptdo. And the 
most famous of them, which is an exception to the rule, I 
mean the speaking articulately and diltinctly by a number of 
Christians -at Tipasa after the roots of their tongues hdd 
been cut off, has been shown by Mr. Twistleton, in his able 
work. The Tongue not Essential to Speech, to be no miracle at 
all, but perfectly e^lainable by natural causes. Moreover, 
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.the miediseval miracles axe for the most part silly, unmean* 
iog, and childishi uid they are often recorded by writers 
who lived long after, they are said to have 'occurred, who 
breathed an atmosphere of credulity and were ‘utterly 
destitute of the critical foculty. If it is objected that intelli- 
gent Roman Catholics believe them, we answer thait they are 
the disciples of a system which forbids the right of private 
judgrnent on questions determined by the authority of the. 
Church ; and we may well think it easy for men who believe 
in the doctrines of the Immaculate Conception and the 
Infallibility of the Pope, to believe also in. the winking of 
an '.image, of the. Virgin, the liquefaction of the blood of St. 
Januarius, and the teansportation through the air of a house 
of the Virgin from Palestine to Loretto. Thu§ we find a 
man of the intelligence of Dr. Newman: “Crucifixes have 
bowed the head to the suppliant, and Madonnas have bent 
their eyes on assembled crowds. St. Januarius’s blood 
liquefies periodically at Naples, and St. Winifred’s well is 

the source of wonders even in an unbelieving country 

St. Francis Xavier turned salt water into fresh for five 
hundred travellers ; St. Raymond was transported over the 
sea on his cloak; St. Andrew shone brightly in the dark 

I need not continue the catalogue. It is agreed on 

both sides ; the two parties join issue on a fact — that fact is 
the claim of miracles on the part of the Catholic Church. 
It is the Protestant’s charge, and it is our glory.’’ 

. I may here in passing allude to the monstrous theory of 
' Strauss that the simple narratives in the ^our Gospels are 
mere myths, which grew out of a body of belief which, 
somehow or other, had taken possession of men’s minds' in 
the second century of our era, and are no more real than 
the legends of Theseus and Hercules. Our colnmon sense 
revolts against such &n absurdity, and if Strauss himself 
really believed it, it only shows that' no credulity can be 
greater or more childish than the credulity of an infidel. 

Why do we believe ‘Thucydides and disbelieve Livy? I 
^all speak of both of these writers more fully hereafter, but 
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here 1 may say that we believe ‘Thucydides because he was a 
contemponuy of the events which he relates; he was him- 
self an actor in some pf them : he had access to authentic 
infohnation, both oral and monumental, and we have *^00 
reason to distrust his veracity. Of course I do not include 
the long ditches he puts iflto the mouth of the characters 
he introduces, for they are obviously manufactured, or, at all 
events, dressed up for the occasion, according to a practice 
very common in antiquity. We disbelieve a great part of 
the narrative of Livy for the following reasons. We know 
that he could have no trustworthy authority for many of his 
statements respecting the early history of Rome,f Some of. 
those statements are intrinsically improbable, if not in- 
credible : he lived centuries later than many the events 
which he records, and he had not the critical faculty which 
enables an historian of the past, by a kind of instinct, to 
separate the trqe from the false. To this I must add the 
essentially Roman prejudice in favour of everything that 
would tell in favour of the greatness and. glory of Rome. 
Hence his unfair account of the early wars of the Republic, 
and the injustice with which he has treated Hannibal. . 

We believe the story of the Anabasis and Retreat of the 
Ten Thousand, because the historian was the general who 
commanded the Greeks in that famous expedition ; but we 
reject his fables about dreams, omens, and prophesies, be- 
cause we know that he was credulous about such things, 
and they were not matters which came within the scope of 
his own personal observation. 

Our own early historians were as careless as their readers 
. were credulous. * ^ King Lear, the son of Bladud, was accepted 
as an historical personage.; and even Milton, in his History 
of England, admits the fable " of Brutus and his line with 
the whole progeny of kings to Julius *Caesar,” although it is 
impossible not to see that he has little faith in it. But he 
says, “ certain or uncertain, be that upon the credit of those 
whom I must follow ; so far as keeps aloof froih impossible 
and absurd, attested by ancirat writers from books more 
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' aftcienti I refuse not as the due -and proper subject of story.” 
Now, why do %U/trefu8e to believe, the Narrative ? Simply 
because, allhough it may contain nothing “impossible. or 
absurd,** which is Milton’s sole rule of exception, we know 
that the authors could not possibly have had any authentic 
infonhation about the facts which they record. ^ child is 
aS' competent to write history as a grown-up man, if the 
statements of preceding authors are the sources of their 
authority and the means they had of ascertaining the truth. 

pajtM are often of the utmost importance in verifying 
histoHcal.' facts, but the dates themselves are sometimes 
uUeertaiiK. In Grecian history the general custom was to 
reckon by the year of the Olympiad, and therefore it is 
essential to know the date 6f the first year of the first 
Olympiad. Now, how do we ascertain this ? If you look 
iUto Clinton’s, Fasti HeUenici, p. 150, you will see that it is 
takefi to correspond with 776 b.c., and this is proved 'b3r a 
curious consensus of authorities. The games were celebrated 
at intervals of four years, and if we know independently the 
exact date of an event, and find it placed in the particular 
year ef .a particular Olympiad, we can, by reckoning back- 
wards, ascertain accurately the date of the first. For 
inMance, we know, from contemporary or other evidence, 
that 'the consulships of C. Pompeius Gallus and Q. Verannius, 
at Rome, coincided with the first year of the 207th Olympiad, 

. jsnd we know the year of the Christian era of those consul- 
ships : this was the year a.d. 49. Now 2o6 Olympiads or 
8^4 years had elapsed since the beginning olt the first,' and 
this gives the year b.c. 776 as its date. 

' It is no doubt difficult to invent wholly so-called historical 
facts, which, if closely compared with known contempor- 
aneous occurrences and ascertained' dates, may not be shown 
td be false. But it is Often still more difficult to find the 
material for such criticism. Oblivion may have -swallowed 
up the reeords of the past, and then the onl^ tests we can 
apply ard the inherent probability or improbability of the 
fdleged ikcts, their consistency or inconsistency with them- 
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BtlYes, and our j^owled^I of the means wKch the writer 
possessed, of being acquainted with thqi^, ^nith. I have 
already pointed out the. untrustworthintes of historical 
statements first made by authors who l^ved long after the 
events- Y^ch they record. And ! have also shown that it is 
by .no means altogether safe to guage the credibility of a 
fact by its agreement or disagreement with probabUity; but. 
as regards the test supplied by the means of comparing 
historical allegations with other historical facts which hgye 
been sufficiently proved, some of the most brilliant triumphs 
pf criticism have been won by applying it. My time is too 
limited to allow me to adduce more than one or- tjvb speci* 
mens of this, 'and I think I cannot do better than cite that 
splendid example of scholarship and criticism, Bentley’s 
Dissettation on the Genuineness of the Epistles of Phalaris.^ The 
' history of its authorship is this. About the year .'1690, Sir 
William Temple published an essay upon Ancient and 
Modem Learning, in which he maintained the' superiority of 
the ancients. And in support of his position, "that the^ 
oldest books we have are still in their kind the best," he 
adduced . the " Fables of .^sop ” and the “ Epistles, of 
Phalaris.” This attracted attention to the epistles, arid, a 
new edition .c^ them was given to the world by the^Hon. 
Charles Boyle ; and then Bentley published his Dissertation 
on the Epistles of Phalaris, the object being to prove . that 
they were spurious. I may mention, 'in passing, that an 
amusing parody of the original controversy between the 
respective chaApions of ancient and modem learning was 
written by Swift, called " The Battle of the Books." It 
may be interesting to point out some of the proofs by which 
Bentley for ever destroyed the credit which had been given 
to these epistles — 

(x.) He shows that in them Phalaris speaks, of borrovring 
money from the. inhabitants of a town in Sicily nearly three 
centuries before that town was built. 

(a.) Phalaris is represented as giving to the physician 
a present of cups, called by the name of a Corinthian potter 
who lived more than a hundred years after Phalaris’ death. 
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(3.) Phalaris speaks of Zancle and* Messene as distinct 
towns, whereas, in truth, Zancle was merely the ancient name 
of Messene* 

<4.) In one of his letters, Phalaris addresses Pythagoras as 
a philosopher, and'speaks of his system of philosophy, where- 
as we know that Pythagoras first called himself a philo- 
sopher, or lover of wisdom, when Leon of Sicyon asked him 
what he was* And it is impossible to believe that the term 
was in vogue, or even known to Phalaris, who, when he wrote 
the letter, had never seen P3^hagoras. 

(5*) Phalaris is very angry with Aristolochus for writing 
tragedies^ against him at a time when the word tragedy was 
utterly unknown* 

(6.) Phalaris writes in Attic Greek, whereas, as a Sicilian, 
his dialect would have been Doric* 

Let me illustrate this kind of criticism by a different 
example. On the Monte Cavallo — the old Quirinal Hill, at 
Rome — stand two colossal statues of horses, called ** I 
Colossi di Monte Cavallo.** Under one pedestal are, or were, 
inscribed the words 0pm Phtdta, Opus Praxttelis. But formerly 
there were two more elaborate inscriptions, one to the effect 
that Phidias had here sculptured Bucephalus, the horse of 
Alexander the Great ; and the other that Praxiteles,. in com- 
petition whh Phidias, had sculptured another figure of the 
same horse, Bucephalus. Now Phidias died somewhere 
about 439 B.c. Praxiteles flourished in 364 B.c., nearly a 
century later, and Alexander the Great was not born until 
356 B.c. This was too much for even the credulity of a by- 
gone generation, and Pope Urban VIII. effaced the inscrip- 
tions, and substituted for them the simple words Opus Phidia 
and Opus Pfaxitelis^ which had at all events the merit of not 
being guilty of a palpable anachronism, although each 
is most probably absolutely untrue. But such an anach- 
ronism is not quite so bad as that of the writer in a 
feuilhton of the Conshfuitcnel (supposed to have been Lamar- 
atine), who says, The tombs of great poets inspire great 
passions. It was at Tasso’s tomb that Petrarch nourished 
his respectful remembrance of Laura /** Now, Petrarch died in 
1374, and Tasso published his Gerusalemme Ltberata in 1581 ! 
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This is veiy different from any argument against the 
genuineness of a fact founded merely on discrepancies of state- 
ment. A curious instance of this occurs in the accounts 
given of the execution of the Earl of Argyle in x66z. Claren- 
don says that he was condemned to be hange^, and executedt 
Burnet and Echard say that he was beheaded. This has 
been made use of by Paley, in his Evidences cf ihe Christian 
Retigim, with reference to the variance in the statements of 
the Evangelists as to the circumstances of the Crucifixion. 
No one doubts that Argyle was executed, which is the impor- 
tant fact ; and there would be still less reason to doubt the 
# 

fact of the Crucifixion, however the Evangelists mag differ in 
minute details. It is, of course, a difficulty in the way of 
those who assert the literal and verbal inspiration of the 
Scriptures, but that is a subject foreign to my purpose, and 
too large to be dealt with by a passing notice in such an ad- 
dress as this. 

It is a strange paradox that the belief of some writers and 
many readers seems to increase in the inverse ratio of the 
probabilities of the case. How else can we account for the 
fact that the more history recedes into the darkness of the 
past, bold statements are received with unquestioning credu- 
lity. Thus Dr. Hales, in his work on chronology, assures 
us that the thirty reigns of the Athenian kings and archons 
from Cecrops to Creon, from ** one of the most authentic and 
correct documents to be found in the whole range of profane 
chronology,” — ^the truth being that the reigns of the kings 
are little better than fabulous ; and Bunsen, in his Bgyffs 
Place in Universal History, undertakes to reconstruct the 
authentic chronology of Egypt for a period of nearly 4,000 
years before Christ, and to restore to the ancient history of 
the world the vital energy of which it has been so Idng 
deprived,” although his chief {authorities, independently 
of some monumental inscriptions, are Eratosthenes and 
Manetho, writers who lived more than 3,000 years after the 
period which they are supposed to authenticate. Mow Manetho 
composAl his history from two sources, temple registers and 
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IM^ular legends. I need say nothing about the latter, but 
i^t possible ground have for believing that their priest- 
kept registers contained true accounts of the- events that 
happened thirty or forty centuries before the historian , in- 
spected them? Eratosthmes, at the request of Ptolemy,' 
drew up a list of thirty-eight Theban kings, occupying a period 
of more than a thousand years : and.it is sufficient to say, 
with Mr. Grate, that ** he delivered ^sitive opinions upon a 
point on Mrhich no sufficient data was accessible, and there- 
fore was not a 'guide to be followed. History thus written is 
nothing but clever guess-work, and aqtiounts to no more than 
plausible»conjecture, in which the chances are almost infinite 
that the narrative is, if not wholly, at lealt materially wrong, 
^‘the speculation of an ingenious mind it may be interesting, 
but 1^ a record of facts it is worthless.’* 

In his essay on the uncertainty of the history of the first 
four centuries of Rome, in the Memoirs of. the Acoden^ of 
Inscriptions, tome ■«. p. 71, M. de Pouilly says : — “ History 
is the narrative of a fqpt which we derive from those whom 
we kqow to have been witnesses of it. It results from this 
definition, that for a history to be authentic its author, or at 
all events the person on whose^narrative it is based, must 
have lived at the time when the events happened.”. And the 
same writer, adds, *' Tradition is a popular rumour* of which 
the sou^e is not known.. It is a chain of which we hold one 
, end, but the other is lost in the abysmal depths of the 
past.” 

.To show the danger of trusting to traditio&i, I may take as 
an illustration the amusing game called “ Russian Scandal,” 
where a party being seated together in a row, a person at one 
end vi'hispers some story into the ear of his neighbour, who 
repeats it in the same manner to the one next to him; and so 
on until it comas to Rie last, who tells aloud what' he has 
heard. It will be generally found that the story thus trans- 
mitted varies essentially from the story as toriginally told, 
and the experience of every one as to the gossip of society 
teaches the same lesson. Laplace, in . his Essai Philospphique 
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swr Us ProbabilitSs'^ has made this the subject of a mathe- 
matical calculation* , He says, Suppose a fact to be trans- 
^ mitted through twenty per^sons ; the first communicating it 
to the second, the second to the third, &c., and let the 
probability of each te^imony be expressed by nine-tenths 
(that is, suppose that of ten reports made by each witness 
nine only are true), then at every time the story passes from 
one witness to another the evidence is reduced to nine-tenths 
of what it was before. Thus, after it has passed through 
the whole twenty^ the evidence will be found to be less than 
one-eight.** 

But belief depends by no means upon actual testimony. 
We believe in the result of mathematical inquiry by reasoning. 
We believe in the existence of a Creator by arguments drawn 
from design and other considerations. We may or may not 
believe that the planets are inhabited from arguments drawn 
from analogy. We believe many other facts from their 
inherent probability, and so on. But in many such cases it 
would be more proper to speak of our persuasion than our 
belief, by which I mean, that our minds stop short of full 
conviction ; but on weighing the evidence or arguments on 
both sides in opposite scales, we see that the balance inclines 
one way more than the other, and therefore we are disposed 
to think that such and such a proposition is true. This 
applies to many of the disputed facts of history. In his 
Grammar of Assent, in order to show that certitude is the 
result' of arguments which, taken in the letter, and not in 
their full implicit sense, are but probabilities, Newman takes 
the case of the, following propositions : — 

.(i.) That we are absolutely certain that Great Britain is 
an island. But how do we know this? Those who have 
actually circunuiavigated the country have a right to be 
certain ; but which of us has done this, an^ which of us has 
even met with one who tells us that he has done it ? Newman 
shows by the common arguments there would be a manifest 
reductio ad absurdum attached to the notion that we could be 
. deceived on such .a point as this, but at the same time that 

21 . 
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atfi satisfied with proof .which' is not of the highest 

: (a.) He takes the question of the authorship of the 
iBneid, the plays attributed to Terence, and the so-called 
histories of Livy and of Tacitus, which the Abbd Hal’douin 
. maintained were the forgeries of the monks of the thirteenth 
century. We must not forget that our knowledge of the 
ancient classics come entirely from mediaeval copies of them 
made by monks from manuscripts which no longer exist. 
How do we know that some of these so-called copies were 
not actual forgeries ? * The strongest jirgument against 
such a supposition is our disbelief in the ability of mediaeval 
monks* to produce such works; and Newn\an says, justly 
enough, that to an instinctive sense qf this and a faith in 
testimoiry we -must add the absence of dissentient claims, 
and this will be found to be one of the most cogent reasons 
' for our belief. 

(3.) Newman asks, Whait are my grounds for thinking 
that I, in my particular case, shall die ? What is the 
distinct evidence on which I allow myself to be certain? 
Death to me is a future event. How do I know that, because 
all past generations have died, the same law must hold with 
regard to myself or others? He says, that the strongest 
proof I have for 'my inevitable mortality is the reductio ad 
fibsifrdum ; but I think that here he is mistaken that there is 
reductio ad aUUrdum, in the proper sense of the term, in the 
belief that I shall never die, although we may admit, with 
Newman, that there is a surplusage of belief over proof When 
I determine that I individually must die. 

In that very clever and amusing jeu ^esprit by Archbi^op 
Whately, Historic Doubts relative to Napoleon Buonaparte, he 
has shown that logically we are not justified in believing.that 
such a person as ,the first Emperor of the French ever ex- 
isted. To state such a proposition seems to carry with it its 
own refutation, but the mock-seriou'S argutn'ent of the Arch- 

* “ To forgo «nd eoaotorfoit books and father upon great names has been a 
pnMtke aliDOBt as old as letters.*— Bentley’s ikturtatioa on Phalmu. 
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bishop is. sustained with wbiideiful ^skiU and ability. His 
object, of course, was to show that the^kind of reasoning by 
which infidels attempt to shake pur faith in the narrative of 
Scripture ought equally to shake our belief in the existence 
of the first Napoleon. ^ 

I will now say a few words about t^e father of history, 
Herodotus, and briefly compare him with Thucydides, In 
the Liieratute of Greece^ Colonel Mure calls Herodotus an 
essentially honest and varacious historian,** and says that, 
** rigid, in fact, as has been the scrutiny to which his text 
has been subjectecf^^ no distinct case of wilful misstatement 
or perversion of fact has been substantiated against him.** 
Now what were the materials which Herodotus had for com- 
posing his history ? They were (i) previous histories ; (2) 

• monumental records preserved in national repositories and 
religious sanctuaries or places of public resort. He himself 
quotes only one older historian, Hecatssus .of Miletus, but 
several others had written before him, such as ^^geon of 
Samos, Bion, and* Deiochus of Proconnesus, Endemus of 
Poros, Charon of Lampsacus and Phercydes of Leros. We 
do not, However, know that Herodotus really had access to 
copies of their manuscripts, which would have been written 
on papyri^ and must have been few and costly* . He was a 
great traveller and a diligent inquirer, and obtained a con- 
siderable part of his information from what he saw with his 
own eyes, and heard from persons acquainted with the facts. 
He tells us tliat^he sifted and compared conflicting state- 
ments, and he often rejected stories which he did not think 
he had warrant for believing. But it is curious that in some 
cases his scepticism is now known to have been wrong. 
Thus hb disbelieves the stoiy of the circumnavigation of 
Africa by the Phoenicians in the sev^th century before our 
era, on account of the marvel related by tHe voyagers, that 
as they sailed ^‘they had the sun on their right,** which is 
the strongest possible confirmation of the truth of the 
account; He cautiously doubts the existence of an amber- 
yielding district on the Northern Sea,* and of any islands 

21 — 2 
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esUed Cateiterides, from wjiich tin was- said to be brought. 
Buture know that amber is found on the shores of the Baltic, 
and that the Cessiterides were our own Scilly Islands. Some 
of his statements, which <^ere formerly regarded as impossi- 
ble or incredible marvels, have, by the progress of later dis- 
covery, been proved to be true. Such are his accounts of a 
race of men dwelling upon scaffoldings in Lake Prasias and 
living upon fish»(v. z6), in fact, Lacustrians ; of a breed of 
sheep in Arabia with such long tails that they were supported 
on trucks to preserve them from injury (iii. 13), as in the 
case in North Africa, and, I believe, in some parts of Spain 
at the psesent day. And to show that he is by no means the 
gobemouche that he is sometimes represented, I may instance 
what he says of the Arimaspians, a one-eyed race, who stole 
gold from the griffins, whom Milton thus mentions : — 

** As wben a giyfon in the wildemeBS, 

With winged course o’er hill or moory dale, 

Pnrsnes the ArimaspUui, who by stealth, 

And from his wakeful custody purloined 
The guarded gold.** 

Herodotus says that he cannot persuade himself to believe 
the story, giving the sensible reason that there cannot be a 
race of men with one eye, who in all things else resemble the 
rest of mankind. 

The value of Thucydides as a historian depends, first, on 
our faith in honesty, and, secondly, on the fact that he had 
access to contemporary testimony both oral and monumental. 
He was bom about twenty-five years before the outbreak of 
the Peloponnesian war, and he took pa^ in some of its 
events ; but he most chiefly relied for information on the 
statements (i. Z3a-Z3^), and letters, and despatches (iv. 50 ; 
vii. 8 ; viii. 50), of which he had no doubt seen the origpnals 
or copies. He clearly was a man of soudd judgment and 
great intelligence^ Upon the whole we have as good reason 
for believing the history of Thucydides as we have for be- 
lieving any other profane author; but, as I have before ob- 
served, we are not to suppose that the lotrg speeches which 
he puts into the mouths of Pericles and others were spoken 
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as he reports them. They are rather forms of stating the 
arguments on both sides, such as Thucydides understood 
them. 

Until a comparatively recent period the history of Rome, 
as told by Livy, was implicitly believed ; and as much credit 
was given to his account of the regal government of Rome as 
to the annals of the Empire by Tactius, a contemporary 
writer, Machaivel, in his Discourses on tiiemFirst Decade of 
Livy, accepts the story of the twelve kings as not less real 
than the story of the lives of the twelve Csesars. 

The first scholar who seems to have questioned the truth 
of the old narrative about Rome was Cluverius (a Latinized 
name for Philip Cluver, who was bom in Dantzic in 1850). 
He published, in 1624, a book called Italia Antiqua, in which 
he expressed his opinion that Roman history before the 
capture of the city by the Gauls was all uncertain ; and he 
rejected the account of Trojan settlement, in Latium, the 
Alban dynasty, and the story of the foundation of Rome by 
Romulus. Others followed in the same track ; I may men* 
tion Bochart, and Perizonius, and Pouilly, until at last the 
subject received an exhaustive examination in the remark- 
able work of Beaufort, a French Protestant refugee, who 
published at Utrecht, in 1738, his Dissertation sur PIncertitude 
des Cinq Premiers Siecles de VHistoire Romaine. 

Beaufort is entitled to the honour of ranking as the 
pioneer of a new school of criticism ; but it was not until the 
publication of Niebuhr’s History of Rome, in i8ii-i2, that 
the subject attrdbted the attention it deserved. This work 
may be said to have revolutionized the world of thought in 
relation to Roman history. Its destructive power is irresist- 
ible, but its constructive power is very different. I will not 
say that Niebhur endeavoured to evolve a history of Rome 
out of his own consciousness — like The famous story of the 
camel evolved by one of his countrymen — but he certainly 
trusted a great -deal too much to sagacity of conjecture, 
which he dignified by the title of “ discovery.” He even 
goes so far as to liken his faculty in that respect to the 
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Itn/riM of the Gredcs (vol. ifi. p. 318). But it is one thing 
for a Cuvier or an Owen to build up the form of an animal 
from a single bone, and another for a historian to presume 
to construct a narrative of the distant past from a fpw 
isolated hints, ot even isolated facts. In the ammal form 
there is a correlation of parts, and a law of tjriucal codformity 
which enables the anatomist to ascend with almost unerring 
certainty from |pne to limb, and from limb to body, and to 
clothe the body with its proper integuments, until we can 
see by the eye of imagination the very form that has 
ceased to exist upon the earth for perhaps milhons of years. 
But such^n induction is not possible in the case of human 
affairs and human actions; varium et mutabik would 

be their appropriate motto, and the events that actually 
happen often verify the saying that truth is stranger than 
fiction. 

There is an old Scotch proverb, “ Give a romancer a hair 
and he will make a tether of it,’' and this applies to a certain 
school of writers of history. Out of a scrap of prose or a 
line of verse, or a broken fragment of an inscription, they 
will, by the aid of an active imagination, construct whole 
pages of narrative. The character of a people and the state 
of its society will be inferred from a few lines which may, 
when they were written, have been quite untrue, or mere 
satire, or a gross exaggeration. The historian in modem 
times who has been most conspicuous for the use of such 
materials is Lord Macaulay. The result is, that not con* 
Bciously but inevitably truth is sacrificed to effect. I will 
mention two instances of this — his account of the Hig hlands, 
and his account of the state of the English cleigy in the 
seventeenth century. 

It is not pleasant to detract from the merit of a work of 
such brilliancy a^ Lord Macaulay’s History, but it is impos* 
sible not to see that he has been mislead into n^y great 
mistakes. I speak not now of his almost hitter hatred of the 
*Duke of Marlborough, which induces him to paint his 
character in the blackest colours, and his almost idolatrous 
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adauration of William: III., which induces. him' to palliate 
all his faults, even that of faithlessness to his wife ; but I 
allude to specific facts, in which the historian has been 
shown to be uttetly wrong, and I would rocommend those 
who doubt it to read the New Bxtmenf hy VLt, Paget (Lon* 
don, rS&i) ,- in which the author has, with admirable acu- 
men, instituted “an inquiry into the evidence relating^ to cer- 
tain passages in Lord Macaulay’s History.’’*, He has' shown, 
I think satisfactorily, that Lord Macaulay has been inaccu- 
rate. and unjust in his account of the execution by ClaVer- 
house, of Brown, the so-called Christian carrier ; that he has 
confounded William Penn, the founder of Pennsylvania, with 
a George Penn, in describing a disreputable transaction rela- 
tive to the maids of Taunton; and that he is mistaken in 
several other matters of fact. 

I have often thought how strangely history would have to 
be re-written, if we could summon from the world of spirits 
those who wdre the chief actors in many of the events which 
it records, and obtain from them a true version of such events. 
How many motives would then be disclosed of which we now 
know nothing 1 How many inferences would be shown to be 
erroneous t How many facts would be altered in their com- 
plexion 1 And yet, in fairness, I ought to mention, how seldom 
it has happened that popular verdict^ with respect to the 
characters and eveiits of history, have been proved to be wrong 
by subsequent researches. I may instance the attempts that 
have been made of late years to whitewash the characters of 
Tiberius, Henr/ VIII., and Robespierre, all of which seem 
to have signally failed. 

Amongst other questions we should like' to be able to put 
to- satisfy our curiosity, I may select almost at random the 
following. Who were the Pelasgians and whence came the 
Btrurians ? Was there a real war ()f*Troj^ and what were 
the facts ? Did Demosthenes receive any part of the money 
given up by Harpalus when he was arrested at Athens? 
Who was the real founder of Rome ? What was the origin 
of the' story that the' Laws of the Twelve Tables were the 
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Ksalt of a mission sent from Rome into Oreece in tlie fifth 
eentury before Christ ? What authority had Suetonius for 
nine-tenths of the gossiping anecdotes contained in his Lives 
of the Twelve Cassars ? Was St.' Pete? eveiy Bishop of 
Rome ? Beyond mere tradition there Is no evidence that 
the Apostle ever even visited that city, much less that he 
was Bishop pf it. Let those who assert the contrary refute 
if they can, the facts and arguments of Barrow, in his 
his Treatise on Ihe Pope's Supremo^. And yet, how 
much of the teaching of the Roman CathoUc Church depends 
upon the assumption that St. Peter was the first Bishop of 
Rome, and that the Popes are his legitimate successors I 
Was Petrarch’s Laura a living creature of fiesh and blood or 
a mere poetical myth ? What was the real character of 
Richard III., and is it true that he was accessorjr^ to the 
murder of the Princes in the Tower, if murdered th^ were ? 

Horace Walpole concludes his ingenious essay called 
Historic Doubts in the Life and Reign of King Richard 
III," in the following words : — “ We must leave. tipis whole 
story dark, though not near so dark as we found it ; and it 
is, perhaps, as wise to be uncertain in one portion of our 
history as to believe so much as is believed in all histories, 
though very probably as falsely delivered to us, as the period 
which we have here b6en examining.” 

What were the real facts of the Gowrie conspiracy in 
Scotland ? Did Mary Queen of Scots really write the letters 
to Bothwellwhich were produced from a silver casket before 
the Commissioners at Westminster, and wlfich, if genuine, 
establish the fact of her being accessory to the murder of 
Damley ? Was Anne Boleyn guilty oT the charges brought 
against her by Henry VIII. ? Mr. Froude has laboured to 
prove that she was, but his arguments are very &.r from 
convincing. Wh^t waif-fhe real cause why James I. spared 
the life of the Earl of Southampton, after his conviction of 
the murder of Sir Thomas Overbuiy ? Who was the man 
ip the Iron Mask ? Who wrote the letters of Junius ? It is 
extraordinary how few of the anecdotes which pass current 
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in literature will bear the test of critical inquiry, and the 
result of a careful investigation* of the evidence is ,apt to 
dispose the miad to general scepticism on such subjects. 
Let me mention a few instances which will serve to enliven 
what otherwise, I fear, has been rather a dull discourse. 

The first I shall mention is not an anecdote, but a so-called 
historical fact. We find.it stated in Lmpriere's Classical 
Dictionary that the Army which Xerxes led into Greece con- 
sisted of upwards of five million souls, and he says that “ the 
multitude which the fidelity of historians has not exaggerated 
was stopped at Thermopylae by 300 Spartans under King 
Leonidas.” The thing is simply impossible, and^therefbre 
incredible, unless we adopt the maxim of Tertullian, and say 
Credo quia impossibile est. 

The story of Canute commanding the waves to advance 
no farther first appears in Henry of Huntingdon, who wrote 
a century after the Danish king. The legend of Fair Rosa- 
mond is treated by Hume as fabulous; and the greatest 
suspicions rests on the account of St. Pierre and his com- 
panions delivering up the keys of Calais to Edward III., 
with halters round their necks, and having their lives spared 
at the intercession of the Queen. The popular story of the 
origin of the Order of the Garter, as owing to the accident 
that happened to the Countess of Salisbury when dancing at 
the Court of Edward III., is first mentioned by Polydore 
Virgil, who wrote 20Q years later. In the Lives of the 
Judges, Mr. Foss has shown that the story of the re-appoint- 
ment of Sir WilKam Gascoigne as Chief Justice, by Heniy 
V., who, when Prince of Wales, had been committed by him 
to prison for an assault, is the reverse of true, for it seems 
that Heniy V. actually deprived him of the ofSce of Chief 
Justice, a few days after his accession to the throne. The 
interesting story that Cromwell, HVimpd^n, and Hazelrig 
had actually embarked for New England in 1638, prepared 
to abandon the country for ever, when they were stopped by 
an Order in Council, has been proved to have no foundation 
in fact. 
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‘The celebrated phrase attributed to Francis 1 . after the 
battle of Pavia, Touiest perdue hors Fhonneur, turns out to have 
been Fhonneur etUeviequiest saulvS, which deprives it of all 
its point. As to the story of the chivalrous interchange of 
courtesies between the English and French guards at the 
battle of Fontenoy, “ Monsieur, bid your men fire ” — “ No, 
sir, we never fire first ” —Carlyle says, in his Life of Frederick 
ike Great (vol. iv. p. 2x9), ** It is almost a pity to disturb an 
elegant historical passage of this kind circulating round the 
world in some glory for a century past ; but there has a 
small irrefragable document come to me which modifies it a 
good deak and reduces matters to the bu»ness form.’* This 
document is a letter from Lord Charles Hay, lieutenant' 
colonel of the Guards, written or dictated about three weeks 
after the battle, and giving an account of what happened. In 
this no mention is made of the occurrence, and we may confi- 
dently believe with Carlyle, that “the French mess-rooms 
(with their eloquent talent that way) had rounded off the 
thing into the current epigrammatic reduction.” 

We all know how French historians, including M. Thiers, 
repeat the story of Le Vengeur refusing to strike her flag in 
the action of the ist of June, X 794 , and going down into the 
depths of the ocean while her crew shouted Vive la StpubUgue t 
This has been shown by Admiral Griffiths, who was living in 
1838, one of the few survivors of the engagement, and who 
wrote a letter on the subject, to be, as he calls it, “a ridiculous 
piece of nonsense.” When the Vettgeur sank the action had 
ceased for some time. She had been taken 3>ossession of by 
the boats of the CuUoden ; and as to the crew, Admiral 
Griffiths says, “ never were men in distress more ready to 
save themselves." There was “ not one shout beyond that 
of horror and despair.” And yet the Ue will live in the 
annals of French^ herokm, and will perhaps be believed to 
the end of time.* 

Before I conclude I will, with reference to the special ob- 
jects of this Institute, state in as terse a form as possible the 

*S«e Owijrle’a Ein^, toL t., p. 866-S69. 
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reason we are justified in believing on historical grounds 
the truth of the nkrratives in the New Testament, excluding ' 
all considerations of its doctrines : — 

(i.) The contemporaiy nature of the testimopy* ' 

- (2.) The artlessness and truthfulness of the writers. 

(3.) The Substantial agreement, together with^ the circum- 
stantial variety of the statements, of four different oontenv' 
porary eye-witnesses, 

(4;) The undesigned coincidences which exist between the 
Gospels and Acts, on the one hand and the Epistles on the 
other. 

(5.) The absence of any conceivable motive foiwiraud or 
falsehood. 

(6.) The difficulty, if not the absurdity, of supposing that the 
teachers of the purest morality should be engaged in the 
immoral work of propagating an imposture and foreign docu-^ 
ments. 

(7.) The utter absence of any contradiction to their state^ 
ments during the first four centuries. 

(8.) The frequent reference to the words (rf the four Evange- 
lists by writers who lived in the first two centuries, showing 
that their narratives were then current and well known. 

(9.) The adequacy of the cause for miraculous interposition^ 
if we believe in a benevolent Creator and in the immortality 
of the soul. 

(10.) The sufficiency of the accounts to explain the phceno- 
menon of Christianity as a religion which now exists ill the 
world, whereas n !5 other theoiy has explained or can explain it. 

If these are not sufficient grounds for believing the truth of 
the accounts that have come down to us, I know not any 
historical fact which we are justified in believing. 
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II^THE WORKS OF EDWARD IJVINGSTON. 

^HE Works of Livingston 'are more valuable than any. 

others for the light they throw on the improvement of 
criminal law and procedure and prison discipline ; and the 
" National Prison Association of the United States " have 
done a great service not only to America, but Ei^land, and 
all BngUsh speaking communities, in issuing a new and 
Jiandsoihe edition of the works of 'the great American jurist 
on Criminal Jurisprudence.* America has res^on to be 
proud of her lawyers and her jurists ; she has still greater 
reason to be proud of her having produced the only legist of the 
age. The character of a legist is as distinct from that of a 
jurist, as that of a jurist from that of the lawyer. The 
lawyer'is the man skilled in municipal law ; the jurist is the 
man learned in the general principles of jurisprudence ; the 
legist is the man who, having the skill of one and the 
learning of the other, is enabled to apply the pmciples of 
jurisprudence to the improvement of municipal law ; and to 
cast them into the form fit for actual legislation. Hence, 
a man may be a great lawyer who is neither jurist nor 
legist ; there can be no legist who ia not both a lawyer and 
a jurist. Coke was a mere lawyer, and nothing more. 
Bacon was a lawyer, a jurist, and a legist ; and so perhaps 
'was Hale. In modem times, this country has had great 
lawyers, as Blackstone, Eldon, Mansfield, but one great 
jurist such as Stowell, and, partly from the. practical 
character of the profession, and — partly from the defect 
of legal education — ^it has had no one deserving the 
name of a legist. Thp reason is obvious; we 'had few 
jurists, and none who were net practising lawyera, and 
these had no leisure to- become legists. - Noir would all 
jurists have the ability, for it requires a certain capacity for 

* TIm OoanltU Wodn of Edward IdvingatoB oa Orimisal Jorimrad e neo. 

S V«da., Bow York. 
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the expression of legal ideas in practical legislation, which is 
not always united even to great juristical learning. We 
have had a great legal theorist — ^BentbRm — ^but he was far 
from being either a lawyer or a jurist; he knewj in fact, 
scarcely an3^hing of law, and hence it. was that his specula- 
tions were so di&se and unpractical. 

It has been the glory of America, from the union of the 
practical character of the Ahglo-Saxon race with better pro- 
vision for leg^ education and a gp*eater desire for expansion 
and development of legal principles natural in a new country, 
to produce at once greater jurists, and also to produce the 
great legist, at once philosophical and practical, enlightened 
in conception, and skilful and wise in execution. In a word, 
America has not only produced Story, Wheaton, and Kent, 
but has the greater gloiy of producing Livingston. 

These works were composed by Livingfstoh half-a-centuiy 
ago, not as a volunteer, or as a mere private writer, but at 
the desire and request of the legislature of Louisiana, where he 
was well known and highly respected as a learned and able law- 
yer, and they consist of several codes of law, of procedure, of 
evidence, and 'of discipline, framed in a practical form for 
actual legislation, accompanied by introductory dissertations, 
fully expounding the principles on which they were framed. 
They embody all that the most enlightened principles could 
dictate upon all these subjects, which are discussed, said the 
late Chief Justice Chase, “ with a keenness of insight, clear- 
ness ef statement, and a force of logic which mark the 
highest geniusi*’ ' We entirely concur in this opinion 
of the late American Chief Justice. And we heartily 
ag^e with the Association to whom we owe this fine 
edition, who declare themselves' happy in being enabled 
to gpve to the world a new edition of the writings of 
an American jurist and philanthfopist jrho has done so . 
much to illustrate and advatice his age in one df the highest 
and noblest departments of civilisation.” 

We so highly appreciate the merits of Livingston’s works that 
we are anxious to claim for authors of our own country some 
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iliftre in the credit of having otigi^nated the ideas and principles 
'Which he so ably carried out. and embodied. The late Chief 
Justice; Chase •ascribed -Livinston’s labours to the impulse 
given to the progress of ideas 'iit the* latter end of the last 
centuiy, and dsp^ially by the Pieneh Revolution, and the 
publication of- the Code Napoleon. This, we think, ii a 
vety erroneous nation, and one which is far from the truth 
of history. The Chief Justice falls into the common error of 
dating a great movement at some particular time, or tracing 
it to some particular person, as to Napoleon and Bentham,. 
But all' great movements are gradual and progressive, and 
this is oite of the most interesting studies in history. In 
the middle of the 17th century the celebrated Ordonances of 
Law XIV., effected vast improvements in the law and 
judicial system of France, which were carried still further 
under the auspices of the great Chancellor D’Aguesseau, 
and before the fall of the monarchy, as regards the criminal 
jurisprudence, the advancing spirit of humanity and in* 
.telligence found expression in France in the great work of 
Montesquieu. His chapter directed to show that penalties 
should be proportioned to crimes, “ que les lois criminelles 
tirent chaque peine de la nature particuliere dn crime ") Liv. 
xii., c. 4), embodied the first * principles of a good penal 
code : and the framers of the Code Penal had evidently 
studied that chapter, for they oftbn quoted it in their 
exposition oi the principles of this code, as, for instance, 
with rSferehce to the penalty of death. In the middle 
of the last centuiy, Frederic of Prussia, following the 
example of Prance, codified the law and procedure of his 
country. Thirty years later Austria also codified her law ; 
and in the meantime great French jurists, like Dufiiat 
and Pothier developed and systematised ^ French law. 
In the middle of the last century a code penal Was published 
in France, and Beccaria inculcated humanity in the punish- 
ments of crimes ; and in our own coimtty neatly a-centuiy ago, 
Mr. Eden published his enlightened Essay on fhe Principles 
of Penal Law, which was based on ' principles and 
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ideas to be. found in tbe works of Montesquieu and 
Becarria» principles , and ideas ’ whicfi had.- long been 
disseminated both in this coun^- and thjS - continent. 
Ik. Mr. Eden’s book, published in 1771, td} . the modem 
general principles of a humane and sensible criminal code 
are tQ be found. Thus, foe instance, as to capital punish- 
ment : Nothing but the absolute necessity can justify the 
destraction of mankind by the hand of man.” Also as to the 
punishment of transportation, he doubts whether it was 
deterrent, and as to corporeal punishment, as flogging or< 
other corporeal pains or ignominy, he says, ” let it be used 
with discretion and moderation, for the extirpation ef vice ; ” ' 
which is exactly tbe way it is now applied for the punish- 
ment of garotters or offenders against women and children ; 
also as to crimes, he observed, that it was necessary to con- 
sider the several species of crimes, and their different 
gradations, was to apportion the punishments proper to each. 
"Let the penalty," says Eden, “be proportioned to the 
denomination of their vice.” This is the fundamental 
principle of penal code, and on which all the rest depends. 
And then Eden distinguished between crimes really to be 
regarded as such, and mere offences against positive law, 
such as we call misdemeanours, and also as to procedure. 
Mr. Eden had a very interesting chapter on the gradual 
improvement of criminal procedure, and tbe spirit of the 
observations was in favour of following out the course of 
improvement. In accordance with the view of Beccaria, he 
was opposed to t)ie compulsory examination of the accused 
upon oath, — ^the great distinction between continental 
systems and our own, which, as he showed, had gone rather 
to the opposite extreme of a jealousy even of voluntary 
admissions. And he pointed out the danger of receiving 
evidence oi words supposed to have been spoken by the 
accused, with reference to his alleged criminality, which ^e 
said should be received with great caution and distrust. 

These specimens of Mr. Eden’s work may suffice, and it 
must be borne in mind that it was pubUshed in 1771, before 
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..the American Revolution, End nearly xo yeRts before the 
publication of Benthatd’s Enqmty into the Principles of 
Legiskttion. No one can doubt ./that it was read and 
studied by Americt^t lawyers >rith attention, an^ among 
others by Livingston. And, indeed, it is evident from Xiv- 
ingston’s own works'that he had read Eden's book. - 
This does not at all derogate from the merit of Living* 
ston, and our Aiperican friends will, on the oontraiy, perA 
ceiVe that oiitendeavour to claim for an. English author the 
credit evei) df suggesting ideas to their great jurist, is the 
highest possible compliment to him. We can do no more 
than claim that credit for the English writer of having 
originated or suggested some of the true ideas and principles 
onr the subject, and that in a very crude and cursory way. 
The credit of having worked out and developed those prin- 
ciples and ideas, in- a manner at once correct, complete, and 
comprehensive, in the form of masterly, clear, apd elaborate 
exposition of principles, coupled with their 'embodiment in 
clear and accurate codes, ready to be enacted into law, 
belongs, beyond a doubt, to the great American jurist, 
Livingston. And how great that merit must be will be 
manifest when it is borne in record that the work was 
achieved half a century ago, before the labours of Romilly 
and Peel had been commenced, and thirty years before 
Macaulay earned so much credit, by the construction, for 
India, . after many years of labour, of a Penal Cede, which 
after all was not till many years later, indeed quite recently, 
enacted into law. 

Nor Was Livingston beholden to Bentham. Without 
gouig so fpr as Archdeacon Hare in thinking Bentham a 
“bad man," beyond all doubt the* Archdeacon 'ilras' tight -in 
saying he was “ full of arrogant, overweening contemptuous 
self-conceit, andjooked' with vulgar scorn on the wisdom of 
modem times and of his own," that what made him so 
self-confident was that his knowledge war only half know- 
ledge, “ and that thus he fancied he had a monopoly of 
truth." -Even Austin, a man whose mind and whose know- 
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ledge were far supsrio^ to Bentham,. is obliged to acknow* 
ledge this to. .a great extent. / . 

j[n . style, as in character, Bentham waa Ks Car inferior 
. to Livingston, m hecwas io our own Austin.: .^he principles 
; advocated have acquired bis name,'.) but /he neither 
originated them, nor even popularised them. ^He impressed^ 
a smalt'select circle of disciples, whcT did far more than he 
did to ^fiuse and popularise his ideas ;, men like . Mill and 
Austin, for instance. The conceit of Bentham’s character 
spoiled his style ; he was far too diffuse, eccentric and 
obscure. 

All that Bentham did was to diffuse the ideas ^ natural 
reason in tins country; but then so disguised in strange 
terpis and verbose language, as rather to repel than impress, 
and even the work of popularising the subject was done not 
by Bentham hut by Brougham. 

Livingston was far superior, as a jurist, to Bentham, 
Austin, or Brougham. His intellect, like Austin’s, was of a 
higher order than Bentham’s, and though not so vast and 
powerful in its grasp and varied in its stores of knowledge, 
in the department of law and jurisprudence, and especially 
procedure, he was far superior to Brougham> His composi- 
tions are perfect in style, as they are at once practical and 
philosophical in their matter ; they are clear/ copious; and 
correct, to a degree unequalled by any jurists except. Kent and 
Story. There was no conceit in the character of Livingston ; 
he was a practical, sensible man ; not, like Bentham, a mere 
framer of abstract notions and speculative ideas ; he was a 
sound and learaed lawyer; while at the same time, his mjnd 
was enlightened and enlarged by the light of sound principles, 
he at the sa|ne time had the practical sense, knowledge and ex- 
perience necessary to work those principles out in legislation. 
Hence his works are really valuable both to the lawyer and the 
legislator,‘and are a store-house of sound legal, principles.. 
No doubt Livingston derived some light from the Frtnch 
Code ; but it was a light derived from earlier sources. It 
was not until 20 years after Mr. Eden’§ book that the first 
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t'renqh Code was framed ; and it was -obviously framed 
chiefly from the sajne source as those froni which he had^ 
derived his ifl^as, Beccaria, and Montesquieu, and very 
little indeed from Bentham. In their exposition of the 
code, its authors refer repeatedly to MoQtesquieu’, and 
Beccaria, and only once to Bentham, who borrowed his own 
ideas from them,, and only gave them new expressions and 
applications. 

Thus the great work in which Livingston’laboured for the 
improvement of jurisprudence, was rather the result of a 
movement which had been going on for more than two 
centuries, «nd was part of the gradual progress of the human 
mind, following qn the great invention of printing, and the 
consequent difysion of ideas and interchange of sentimeat, 
the increase of moral and intellectual influence. It was 
natural that in a new country like. America this movement 
should extend itself, and that its progress should be more 
rapid than in old countries more fettered with old habits and 
traditions and ideas, and hence the course of rmprovement 
an,d systematization in the law was more rapid in America 
than in England. Thus it was that half a century ago the 
Legislature of the' State of Louisiana, where the law was 
in a confused state, partly French and Spanish, and partly* 
American, desired Edward Livingston, a learned lawj’er, 
versed in the general principles of jurisprudence, to prepare 
*a system of Penal Law and Procedure, and after the labour of 
three years he completed the work, contained in these volumes. 
Yet- the State Legislature did not after all give it the sanc- 
tion of law. “ Objections of detail and fears of possible con- 
sequences, combined with sluggish indifference, and the force 
so difficult fo overcome in legislative assembliedt combined 
to prevent the adoption of the comprehensive scheme.” But 
though, says Chi^ Justice Chase, the State for which the 
codes were prepared neglected to pass them into law, they 
“ proved a treasure of suggestions to which other States 
were indebted for useful legislation.!' A qpmplete edition of 
the codes and reports was published in Philadelphia in 1833. 
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The works of Livingstdn on criminal jurisprudence consist 
of the system of Penal Law, prepared" by Livingston for 
the State of Louisiana, comprising a code of crimes and 
punishments, a icode of procedure, a code of evidence, a code 
of prison discipline, and a book of definitions. To each of the 
fouc codes an elaboi^te report was prefaced, in which its 
principfes, purposes, and provisions were fully expounded. 
Two elaborate preliminary reports, one on the, plan of a 
penal code, the other on the system of penal law, precede 
them. The most important portions had previously been 
printed in England, France, and Germany, and now a hand- 
some and complete American edition is published^ while a 
new edition is about to be published in France. The subject 
is dkie of vast and of permanent interest, for it affects that 
question which is of daily and hourly recurrence in criminal 
courts, what is to be the proper ratio of punishment. The 
inequality of sentences often shocks common sense, and it is 
all from want of a principle. 

The great principle laid down by Livingston is that the 
end of punishment is the prevention of crime. But this 
principle alone would not suffice ; for in spite of all that 
philanthropists may say, it is impossible not to believe that 
death is a more deterrent punishment than any other. Yet 
no jurist would now contend that it is admissible to execute 
men for horse-stealing, or would be satisfied with the logic 
of the English Judge, in an answer to a convicted horse- 
stealer, “you complain of the cruelty of the law, you are not 
to be hanged fA horse-stealing, but you are to be hanged, 
that horses may not be stolen.’* Clearly, therefore, some 
other principle must be called into operation to reach a 
satisfactory ''conclusion as to punishment of crimes. And 
surely that principle is, that punishment ought to be propor- 
tioned to the quality or nature of the crime*; that is, to the 
the degree of criminality it involved. Would any number of 
larcenies justify the execution of a man ? or would any 
degree of prevalence of the offence justify the infliction of the 
capital penalty ? This is a question never fairly faced by 

22 — 2 
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atty5^ the theorists on the subject, and yet it is vittd and 
'jhindamental to the true theory of penal law. No theory 
can be satishictoiy, no principle du3i ' work, whioh does not 
afford' us a jgood Working guidance to::the proportion of 
punishments, fofr this proportion inaaf;%aye refeten^lto 
the nature and the degree of the ciime, itSy h<^ous 
character, and the kind of injury it inflicts. One great 'car> 
dinal principle Was laid down by Livingstoii^that is, a 
distinction between crimes and misdemeanoun, between 
rape, robbery,* khd murder, and a mere breach'Of some posi- 
tive law, a violation of regulations of revenue . or > police, an 
assault, tp libel or a fraud. But is there not another great 
principle -that no offence against property can equal a crime 
against ..the person, and that no crime against «the 
person can equal that of murder ? The principle -of propor- 
tion necessarily iniplies a scale, and as you cannot inflict a 
heavier puhishment than death, it follows that this must 
be reserved for the worst crimes. Lirinj^ton, however, 
desired to abolish it entirely; but his. countrymen would 
reserve it for’itaurder, treason, and rape. In this country we 
have go'ne a step beyond this, and reserve the dread penalty 
of death for murder, and virtually for the worst type of \ 
murder. Even in treason, if there has been no murder or 
attempt, or design to commit it, we never dream of inflict- 
ing the capital punishment. And 'this follows necessarily 
from the great cardinal principle— that the object of punish- 
ment is the prevention of crime. For if treason, robbery, Or 
rape^ are capital, then the criminal ha!s a'direct temptation. 
t6 add murder to his other crime in order to escape detection. 
The same principle is applicable to the next severe grade of 
punishment — ^penal servitude for life, that it m^ht.to be 
reserved for the next grade of crime, just belpW^r-the worst, 
the less heinousbforms^f murder. And so df -otfatf periods 
of penal servitude, they should be prQpbiti(«wd-to various 
^ades or degrees of guilt. , ; v 

But the great difficulty is in secondary ;imnishment, among 
which Livingston enumerates simpla imprisonment, trahs- 



THB WOBKS OP EDWARD LIVINQSTON. 34I; 

por^ation, labour on puUic works, c^ins, handing stripes. 
Transportation we have been compelied to. abandon ; penal 
servitude With us is labo^ in chains on . public works. 
Simple impnsonmenf is,, Livingston thinks^ ,veiy,:.ineffective 
as' a punishment for crime, nearly the wbti^. ^ If . solitary it 
' is tod^severe for most offences, if not solitary it is likely to 
become a s^tool for vice. Here is one great source 
difficulty, and here arise the great necessities of. the age. 
Prison Discipline. 

There is another important branch of the subject, and that 
is criminal procedure, which in this country is of greater 
interest because our procedure is extremely clumsy and in* 
effective. These are t^e two most important subjects of 
Livingston''s works. It is to be observed that these works of 
Livingston, were written- half a century ago, before our 
criminal law had been improved by the labours of Romiily 
and Peel, and therefore his views of penal law are not of 
such interest now as* his ideas upon prison discipline and 
criminal procedure. These subjects are treated with ^eat 
copiousness, clearness, and good sense, and the principles of 
good systems, .whether of procedure . or of prison discipline, 
are here to be found explained and enforced in the clearest 
and most powerful style. As to prison discipline the cardinal 
principles applied are separation and classification, and th'e 
adoption of such punishments as may at onbe be deterrent 
and tend to improvement ; labour, for instance, hard, and yet 
teaching the convict some useful occupation. In this depart- 
ment we believe Ve have in this country txftide much progress 
since Livingston wrote, though there may be still room for 
improvement. , 

But there is another branch of the subject, that ' of 
Procedure, in which we fear we have made little or no 
progress ; and this part' of Livingstbn’s wc^rk is therefore of 
ii ndiminish ed interest and importance.. What he says, for 
instance, as to the examination of the accused is marked by 
good sense, and ta<kes a safe course between the extremes of 
English and cohtin^tal systems. When he wrote, the 
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prisoner practice prevailing in Louisian^ was similar to' that 
which is followed in this country, that is, the accused was 
caidUmedf so as to invite him to silence. This, Livingston 
thohght absurd, and he also thought that an unrestrained 
right of interrogating is very apt to pro4uce evasions and 
catching questions. He, therefore, proposed a prescribed and 
restricted mode of examination. 

prejudice, but it appears to me a groundless one, 
and certainly very favorable to the guilty,- ontsts ■ against 
procuring testimony from the judicial examination of 'the 
party accused before a m1%istrate, and yet without scruple 
we admit testimony of his informal and private confessions 
to individuals, as if he would be more apt to inculpate him- 
self without cause when put on his guard by the admonition 
of the judge, and a knowledge of the consequences,, than he 
would in a loose conversation, which he might imagine 
would not be repeated. Or as if the record of what** he has 
said, corrected and signed by himself after due ^liberation, 
were not as high evidence as the declaration/ji a casual 
who may misrepresent or misiyc^derstand. Alter weighing 
the arguments on the questior)>-l have come to the con- 
clusion that it would be unwise to abandon the advantage, to 
be derived from examination of the accused, but at the same 
time that justice refuses us to reduce to the lowest de^ee the 
two evils inseparably attached to this mode of proceeding, and 
1 thought that this might be effected by restricting the magis- 
trate to a prescribed form of interrogatory, so drawn that no 
innocent person could be entrapped answering, while, at the 
same time, evasions or untrue answers mi^t frequently lead 
to the detection of guilt; and, to avoid inaccuracies in 
recording the answem, the interrogatories are^ pointed 
only to such simple circumstances as can "be detailed with 
' the greatest simplicity of language, and tlysy are not to be 
considered as complete until they have been corrected and 
signed by the party. If we add to this that he has the 
assistance of counsel and has heard what the witnesses 
against him have deposed, it will be found that the accused 
is in no danger of being circumvented or incriminatei to his 
prejudice in the preliminary*' examination. 

Indeed, the onl> question is whether the power of exami- 
nation would not.be too much limited. But, at all events, it 
will be seen that Livingston took a moderate and carefully 
guarded view, avoiding the evils of either extreme, the 
absurd and clumsy inefficiency of the^English system and 
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the fearful severity and ensnaring stringency of the 
continental. 

On another vital point, the necessity for unanimity, 
Livingston pronounced rightly in favour 'of unanimity, point- 
ing out, truly, that when the verdict of the majority sufficed 
the jury consisted, as grand juries now do, of twenty-three, 
so that a unanimous verdict of twelve was always required, 
and he vindicates the necessity for unanimity in some 
number not le^s than twelve, on the broad, solid, sensitive, 
ground that the evidence that subjects a person to conviction 
and penalty for a crime ought to be so clear as to satisfy at 
least that number of men. 

In Livingston’s treatise on Judicial Evidence, he entered 
into the most important parts of civil procedure, and he 
advocated the great vital principle laid down in the last 
century by Lord Chief Baron Gilbert, the great master 
of the Law of Evidence, and supported by the autho- 
rity of the Civil Law and the practice of our Courts of 
Equity, that the statements of a party in his own favour are 
not credible, and are only reliable when against his own in- 
terest, and therefore he proposed that the plaintiff should 
be compelled to verify his claim on oath, ' but that 
this oath should not itsqlf be evidence, and should only be 
required in order to act as a safe-guard against vexatious 
claims, and to expose the suitor to the test of cross-examina- 
tion, and next that either party should be liable to examina- 
tion — ^that is adverse examination — ^by the other, or by the 
judge. This is the true principle, and the principle on which 
in Equity the defendant was interrogated, and had to answer 
upon oath ; and it is the principle on which at law and Equity 
either party can now interrogate the other* It vias indeed 
deputed from in our law when the^Act of 14 and 15 Viet, 
made the parties to a suit “ competent and compellable to 
give evidence at all events, on the construction put upon 
it by the judges, that either party was competeht and allow- 
able to give evidence on his own behalf, which we shall 
always consider an unfortunate construction, as it has 
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^-t^nded rather to the iocrease of pequty than the discoveiy 
<lKf truths. Howeyeiv as to interrogate before the trial 
or hearinjg, the ptinci^e of living^tpn is now adopted 
ih our ' courts, arid' it is an obvioui' jinoinaly;' which, 
■'allows the parties to do t^t id the trial wh^i t^y 
before the trial, give evidence in their oWn^^yoru;. v^he 
answer in Chancery never evidence for the def^dant^ 
though it would be. evidence against him„ arid it is only 
adverse evidence of a party which is worth anything. 

There is another subject on which Livingston showed 

equal good sense. With reference to contempt of Court; he 
, wrote » . 

“ The power of punishing for contempts,, in the extent to 
which it has been carried, it is believed has never beeit 
vindicated by the plea of necessity. Its repugnance to the 
hindamental principles which secure private rights in the 
administration of justice is so apparent that no other argu- 
ment can possibly be used. There is nothing; from a rude 
Word up to the most violent opposition to legal authority^ 
which may not be hrou^t within the law pf contempt. 
Now, I put it to those who contend that there ought to be 
this po^r in the Courts, what will secure a man against its 
exercise in the hands of a vain or vindictive judge? The 
person offended is made the only judge, and, lest Jus resent- 
ment should have time to cool, he is armed with the power 
of summary process. Judges are men, their passions yrill 
be more readily moved by real or fancied results than by 
krjuries, and nothing can be more at variance with Justice 
j than passion. Words, which a man of cool and considerate 
disposition would pass over without notice, might trouble 
the serenity of another more susceptible iii .his feelUigs, or 
irritable by. nature.” 

There is peat truth m all this, and.it entirely accords with 
the view we have taken of the question. It is agood specimen ’ 
of the sound sense which characterises all Livinptoii’s views. 
We need say no more as to the value his works,' and^ we 
hail the edition of them as a boon to the public. 
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in.— THE TICHBORNE IMPOSTURE, AND THE 
TRIAL BY JURY IN ENGLAND, AND AS 
AMENDED IN OUR COLONIES. 

By Joseph Brown, Q.cr 

ri^HE Tichborne trijils, Civil and Criminal, are so remark* 
^ able an example of tbe trial by jury, as to fumisb an 
appropriate occasion for some criticisms on that institution, 
wbicb will be tbe more in season, on account ctf tbe late 
Attorney-General’s Bill for.tbe Amendment of tbe Jury Laws* 
— & measure wbicb will probably be re-introduced in some 
form in tbe present Session of Parbament. 

It must be allowed that tbe Tiebbome cases exposed tbe 
trial by jury to a very severe test — iri fact, one in some re- 
spects without a parallel — and as tbe ultimate result was 
right in both cases, it will be said that the jury have triumph- 
antly stood the severest strain ever put upon that tribunal. 

But the public have a right to require something more of a 
judicial tribunal than merely arriving at a just result in the 
end. This measure of success might have been accorded to 
the Court of Chancery even in the days of Eldon, when com- 
plaints were loudest of the intolerable delay and expense of 
Chancery proceedings. The public expect, and justly expect, 
that every 'tribunal shall exhibit as much despatch and 
economy as is consistent with doing the business in a satis- 
factory manner, and shall avoid torturing the suitor by need- 
less delays, or ruining him by immoderate expense; and 
moroever, that it shall be so constituted and conducted as to 
give the party who is in the wron^ the smallest chance of 
escaping the award of justice, and not to encourage him to 

* It is to be hoped that the late Attomey-Oenexal*s promotioii to the Chief 
Jastioeship of the Commoii Pleae, aad to the House of Lords, as Lord Coleridge, 
wiU not prevent him from again endeavonring to amend the Juzj Laws. We are 
glad to see that Mr. T. W. Erie, the Assoeiate, who drafted the Bill for that 
purpose, has not eeased to interest himself in the snbjeet. See p. 178, Ante. 
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. Bpeculale on the uncertainty of the result, of on a breakdown 
'of the jproceedings ; finally, that it should deserve, and secure 
the cbnfidentie and. 'respect of the Vintelli^ent part of the 
publici; How far did the late trials fespOndto these 'fequire- 
inents.? ' 

The scene which occurred at the . outset Of. the fi^miial 
was ^jrthing .but creditable to the institution, W it was 
found all but impossible to get jurymen to serve, and it was 
not till after a delay of some days, nor till after the judge had 
threatenedt tp impose a heavy fine on the absent jurors, that 
eleven jurymen were got together, with which number the. 
parties ha3 to be content.. It is a strange mode of getting 
jurors together, to whip them in by pains and penalties like 
a pack of hounds. It does not tend to increase the public 
respect for them. 

But the difSculty of getting twelve gentlemen to tiy such 
a case is not to be wondered at, when it is considered that it 
took every man away from his own business for five days in 
a week for months together ; nor is it reasonable to expect 
that men should make such a sacrifice for tHe sake of settling 
the disputes of other parties. In truth, this consideration 
leads right up to the conclusion that the only' fit tribunal for 
a. very long cause, is one composed of men who have no 
other business to attend to, whose business in fact is to try 
causes~-in other words, a tribunal of judges. There would 
be no difficulty in ^ting them together, nor. any postpone* 
ment on account of their absence, unless you absurdly insisted 
on having twelve judges, instead of twelve juiymeh. 

This brings us to observe the mischief of insisting on 
having twelve men to compose a jury, instead of ^ome smaller 
number, say five for example, as in the County CJpurts, or 
seven or four, as in some, of the colonies. Just consider some 
of the conspquenbes that might have- resulted in this* caw, 
and which have resulted in many other cases, firotn the super- 
stititious regard for this sacred number twdbe: In the first 
place, the trial might have failed at the -Wry first step for 
want of twelve jurymen, although five or seven or more were 
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present, and ready to do their office. In. the .rourse of the 
writer’s experience, piany triala have been rendered abortive 
because twelve gentlemen could not be |^t .to attend as jury- 
men.. .FiBquently:.one of the parties has aif lntmest in stop- 
ping or delaying the case, and will not consent to a jury of 
less.thap twelve. Ip a criminal case, no such consent would 
be .given or would be available. When this, happeh^, it not 
only causes great additional waste of money to the, parties in 
getting their witnesses', lawyers, and counsel together again, 
but many times it has prevented justice being done at all, by 
the- death of paries', or witnesses, before another turn for trial 
came round. 

In. the next place, twelve persons are a very inconvenient 
nuihberfor deliberation. If the jury are really to form any 
opinion of their own, and are not to throw all the business of 
deliberation on the judge, twelve are far too niiany to doit pro- 
perly. How is it pgssible for twelve men sitting in two rows in 
a couple of pews, and quite new to the work, to consult eaclr 
other fully or freely as to the details of any long cause. If 
you watch th^m,'you will generally see them at the end of 
the case divided into two or three groups, each knot of three 
or four putting their heads together, and then a deputy of one 
knot speaking to the deputy of another knot, and so on till 
all three deputies concur, or one of them gives way. This 
shows that three or four or thereabouts, are the laigest 
practical number for a real consultation. In ^ consultation- 
of counsel on a difficult . cause, two or three at most are found, 
to be usefid. So it is with a consultation of doctors.. In an . 
assembly for discussion, it is well to hear all varieties of 
opinion, but in a trial at law, the discussiop and argument of 
• a case h^ve been exhausted by the counsel and the judge be- 
fore the|pry have to dispose of it,^and their, office is really 
limited to we^^hing what they have heard,* and determining 
which scale prepopderates. If they differ- and the evidence 
has to be reviewed by. them to bring them to one mind, is. 
this likely to be done better by five or by twelve 7 The smaller 
-number would clearly have more chance of expressing th^ 
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ifleWB fully and of being heard without interruption by the 
dthers.' 

In cases wher^many documents and accosts have to be 
examined andoompared and details gone into, experiencebas 
shown that it is impossible for twelve men to do it, and such 
canises afe obliged to be referred to one, two, or at most three 
referees, who can sit at a table, and patiently examine docu' 
ments ;and figures and consult each other. ^ 

It therefore appears that the custom of requiring twelve 
paen to form a jury, renders full deliberation and conference 
of the whole number very difficult, and sometimes impossible, 
that the difficulty of getting them together often fmstipiteB a 
trial entirely, and that this excessive number incl^^es the 
expense of trials to no purpose, and compels meh in business 
to leave their occupations without* any real call for it. • 

This complaint “"admits of so easy a remedy by reducing 
the number to five, as in the County Courts, that nothing 
but inveterate habit, or a superstitious dread of touching the 
juiy with irreverent hands, stands in the way of reforming 
,it. For the real reason why a numerous jury was preferred 
by our fore-fathers no Idnger exists, namely this, \hkt the jury 
were anciently both neighbours of the parties and witnesses 
to the facta ; and the reasons assigned by Lord Coke for the 
number twelve, might be satisfactory to his Master, James 
the zst, but would not pass for much now-a-days. For, 
says Ix>rd Coke, there were twelve iqrastles, twelve 
stones, twelve tribes, &c. We might as well have a jury of 
seven, because there were anciently seven uages of Greece, 
seven planets, and seven wonders of the world, or a jury of 
four because there were four evangelists, four-cardinal points 
and four elements. ' 

The next remark to be made is that both trials, wifh all the 
ehormous expenses incurred in them might have beetf thrown 
away, and Justice baffled, by the death or illness of anyone 
of the jurors. In is true that when an adjournment of some 
months was made in the civil action, the parties agreed that 
the death of one or even two jurors shoidd not stop the trial ; 
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but this agreem^t was optional, and of course it would 
not be made in a criminal case : as the law now stands, if any 
one of twelve jurymen is taken with serious illness dr death 
during a trial, the whole proceedings must be gone over 
again with a new jury.* In long trials, this sort of accident 
has occurred more than once, though it admits of the easiest 
remedy, namely by going on to the end with the remaining 
juiymen.' This would be simply acting on the maxim, 
“ Actus Dei nemini facit injuriam,*' and this is what is done 
when one of several judges who have heard a case argued 
dies before judgment. Here again the inconvenience is 
aggravated by the number twelve, as the more j^fiu have, the 
greater is the chance of some one of them being taken ill 
during a long trial. 

But the most conspicuous feature of all in these two tfials 
is the enormous length of time they occupied, which is with- 
out a parallel in our annals, and which of course involved an 
equally enormous expense. A large fortune was in fact 
spent in each case. Now, although it be true that these cases 
of false personation of the missing heir to an estate do 
generally involve a very long enquiry, as we see in the French 
cases of Martin Guerre, of the false “ Caille,” and in the Indian 
case of the Rajah of Burdwan, the reasons of which have 
been well explained by Mr. Moriarty, in a recent publica- 
tion, t yet it is not the less true that the lawyers in West- 
minster Hall, and the judges who tried both the civil and 
criminal , cases, had seen clearly through the Tichbome 
imposture longf before the jury gave any intimation of having 
done so. In truth the case presented to every experienced 
.lawyer such staring and unmistakable marks of fraud and 
imposture from the very first,!; that if the civil case bad been 
tried by the late Chief Justice Bovill inst^ of a jury, there 

* Bez. T. Edwivds. 4 Tannion. 811. Aon Sealtati ease. Leaoh, 708. 
Rez. ▼. Btone. 

t “On Fenonaiion and Disputed Identify, and their tests.** StoTena A 
Haynes. 1878. 

X See “ The Tiehbome Case compared with previoos impostures of the same 
kind,’* by J. Brown, Q.O. Butterworths, 1674. 
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i& no doubt that that very acute and penetrating judge, who 
had himself been counsel in the Smjrthe imposture, would 
have dujpissed the case after*the cross-examination of the 
ignorant impostor, who neither knew the native tbngue of 
Roger Tichbome, nor the name of his mother, nor the situa- 
tion of his estate, nor the books he read at school, nor the 
name of his favourite game, nor the face of his sweetheart. 
So it is pretty plain to those who watched the criminal trial, 
that if the judges of the Queen’s Bench had had to decide it, 
the evidence would have been greatly shortened by an inti- 
mation .that a great deal of it did not weigh a feather, and no, 
reply or ‘signming would have been called for. 

How can any one read the elaborate summing up of the 
I/ord Chief Justice, and observe the infinite pains which he 
took to explain every part of the evidence to the juiy, and to 
point out the irresistible signs of fraud, peijuiy, villainy, and 
imj>osture which stamped every feature of the big butcher’s 
conduct and testimony, without seeing that while the whole 
thing was a transparent imposture to the judges, they had a 
serious 'apprehension that some of the jury were unable to 
see through it. What else can explain the fact that the judge 
was obliged to' laud the trial by juiy, to deprecate the disgijice 
and danger which an erroneous verdict would bring upon it, 
and to exhort the jury that no one or two of them should 
stand out against the others, without being able to give the 
strongest reasons for their dissent. All this labouring of the 
jury as the old writers term it, was evidently thought both 
right and necessary by the greatest judge in England to avert 
the 'danger of a disgraceful failure of justice. 

Now if the above remarks are founded on tmth, a £p%at 
deal of the enormous expense incurred by the prolongation of 
both trials for mopths together w^s thrown away, and must 
be set down to the; debit of the trial by jury. It is' well for 
the infant heir that the estate was a large one, or he would 
have been ruined by it. The next time such a civil cause 
occurs, the property may be much* smaller, and may be wholly 
engulfed in the expense of the litigation. And the next time 
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such a criminal prosecution occurs, an economical minister 
may wholly refuse to spend a hundred thousand pounds in 
conducting it, and rather allow the impostor to escape. 

If the writer were asked what inference he would draw 
from the above observations, he would not conceal his own 
opinion that it would be better if trial by jury were limited to 
those cases in which it has some, peculiar excellence,* and not 
applied to cases where it serves no useful purpose, but is the 
cause of great delay and useless expense to the parties, and 
oftentimes of a failure of justice. In the civil action, if the 
inexperience of the jury, or the dullness of some of them pro- 
longed the trial to three times the length which U ought to 
have taken, they thereby inflicted on the party who was in 
the rigl^, a needless expense of perhaps ;^4o,ooo, which 
would have ruined a smaller estate. 

It seems as if the people of this country had been per<* 
suaded by the eloquent declamations of such men as Erskine 
and Brougham, who lived m times when the libeity of the 
press and of the subject found its best safeguard in a jury, 
that therefore we cannot have too much of it, and that be- 
cause trial by jury is an excellent privilege when a man is in- 
dicted for a political oflence, it is equally good when he has 
to try the validity of a patent or the title to an estate. But 
it is as great a piece of quackery to say that trial by jury is 
good for all causes, as to say that Morrison’s pills cure all 
diseases. A knife is the best thing to cut bread, but would 
be very awkward to shave with. Would any one ask a car- 
penter to repairahis carriage when he could get a coach- 
maker to do it ? Why then should we employ laymen to 
try a long and difficult cause, when we have got an expert 
Judge at hand trained and paid for the work, who would 
do it much better, and in half the time. 

Trial by juiy may be a very good*thing,,but it is possible 
to have too much of a good thing. As you have too much 
sunshine in Greece, and too much rain in England, so you 
may have too much trial by jury ; and with all respect to 
such champions of liberty as Erskine and Brougham, there is 
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a iRrge class of cases where no public rights are in question, 
which would be much better and quicker and cheaper tried 
<by judges. Amongst them, the writer would include the 
Tichbome case. If it be said that it is not satisfactoiy for a 
single judge or even two judges'* to dispose of the c|[aim to.so 
large an estqte, the answer is that a single judge in Chancery 
decides cases of very much larger amount, subject to proper 
powers of appeal, and the public have not found cause to 
complain of it. 

It is reported in society that one principal mason why the 
jury allowed the Tichbome imposition to be kept up so long, 
was the i\f cessity of their being unanimous ; — ^that nine or 
ten of the jury saw through it at an early stage, but that 
there were one or two who could not see it till Sir John 
Coleridge in the one case, and the Lord Chief Justice in the 
other, had cleared away all doubts. It is difficult to read the 
earnest appekls made by the Lord Chief Justice to the jury 
upon tKe duty of a juryman to distrust his own opinion when 
it should differ from that of the majority, without concluding 
that his Lordship had reason to apprehend there were some 
dissentients in the jury. 

If this be so, it furnishes another proof of the consequences 
of requiring a unanimous verdict. One or two dull juiypien 
may protract a clear case, to the great expense of the parties, 
or if they are obstinate and have tough stomachs, they may 
compel the others to give way and defeat justice entirely, as 
has too often happened. And if you will have twelve men 
taken at random, there is great risk of your getting one or two 
dull fellows in the lot. * If the verdict of ten out of twelve 
would suffice, they could not do so much harm. 

But there are other dangers than dullness in exacting a 
unanimous verdict. There is and there can be no adequate 

* The writer hai bean informed on the best anthorify* that it waa only bj 
chaaoe that the Tichbome Jniy were not eammoned from Whiteohaj^l, in which 
case they wonld hare consisted chiefly of batchers and pablioans. (See the in- 
etraotiTe and able article **On the Qaalifications of Jurors’* by T. W. Erie 
Associate, p. 178, of this Magazine.) A joiy of this kind might hare giren the 

big batolier a chance. 
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security that one or more of the twelve may not be .a secret 
friend of one of the parties, or may not have had a bet on the 
result of the trial, or may not have committed himself to 
strong and declared opinions pn the merits, , which he 
cannot without shame retract. Imagine the public scandal 
and 4i^SKce that would have followed the discovery of a 
verdict frustrated by a juryman who had a bet on the 
result — or who had been a partisan of the big butcher. Ima- 
gine also the hardship gnd indignity inflicted on ten or eleven 
honest and intelligent men, earnest to do their doty, when 
they have to consult together at the end of such a great case, 
and find all their efforts and arguments frustrated 8nd wasted 
by the immovable obstinacy of some one man whose stupidity 
is impenetrable or whose prejudice is proof against every 
argument arid remonstrance. Is this a position in which 
any educated gentlemen deserve to be., placed, who give up 
their time to the public ? 

This practice of requiring a unanimous veidict, is at 
variance with nearly all our other institutions. For in 
almost every deliberative assembly but a jury, a majority 
suffices to determine every question. It is so in every public 
meeting, in evety Corporation in the kingdom, and in both 
Houses of Parliament. In fact a simple majority decides 
dums^to millions, or the question of peace or war — but it 
will nofdo to decide a claim for -a railway accident, or the 
title to a cottage I What makes it more singular is, that in 
the old times when juries first began, a majority of twelve 
out of a greater ifhmber were sufficient to give a verdict, and 
to this day a majority of a Grand Jury and a Coroner’s Juiy 
suffices. In like manner a majority of the judges suffices to 
decide any matter, whedier it involve life or death or cha- 
racter or estate. Moreover although a . majority of a jury 
can do nothing in Englabd, it is quite different as soon as you 
cross the Tweed. Tn Scotland, a simple majority can con- 
demn or acquit any criminal, only you must have fifteen 
jurymen. In civil cases, the Scotch jury consists of twelve 
men, but if they cannot agree after wrangling for three hours, 

• 23 



354 TICHBORNE IMPOSTURE AND TRIAL BY JURY. 

the majority carries the verdict. This contrivance has the 
merit of securing a certain amount of deliberation, which you 
would not always secure without it, if juries could at once 
say, seven of us are ag^reed to find for the Plaintiff or for the 
Defendant. But one does not see why eight Englishmen 
should not be enough to convict a villain, as well as eight 
Scotchmen. 

Most of bur principal colonies, which are not so fettered by 
ancient custom as the old country, have set us a good example 
in amending the defects in the jury system which we have 
complained of. New' South Wales led the way, so long ago 
as 1844, bp enacting that adl actions should be tried by a 
jury consisting of four special jurors — ^unless the court should 
make a special order for twelve — and that after six hours’ 
deliberation, the verdict of three out of the four should be 
taken. — (New South Wales Act, No. 4 of 8 Viet.) 

Tasmania followed in 1858, amd enacted that in civil actions 
atll issues should be tried by a jury of seven special jurors, and 
that after three hours’ deliberation, the verdict of five should 
be taken. — (Tasmaniam Act, No. 45 of zi Viet.) 

South Australia, in 1862 (Act No. i), adopted a jury of 
four in local courts, of whom three carry the verdict — ^but as 
fau* as the writer knows, the old system continued in the 
Supreme Court. 

The Victoria Colony in 1865, adopted a special jury of four 
for the trial of all civil actions (Act of 28 Viet., No 272), but 
allowed either party to have twelve if he chose to pay for it. 

New Zealand in fSyi, adopted the verdiot of a majority of 
five-sixths in civil actions after six hours’ deliberation (Act of 
No, 44 of 35 Viet.), but made.no other alteration. 

Lower Canada in 1830, adopted the verdict of dine out of 
twelve (Act No. 83, Viet. 26.) The Cape of Good Hope in 1854 , 
enacted a jury offline irien, and took the verdict of six after 
one hour’s deliberation (Statute No. 7 of 1854), and Jamaica 
in 1856, established juries of seven men, and accepted, the 
verdict of five. 

Oh 1 benighted and sacrilegious colonies 1 What will 
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become of yqn after abairdoning the custom of your fore- 
fathers, the sacred number twelve, and the starved unanimity 
of juries !1 

The Tasmanian Statute, requiring a spteial jury iA all civil 
cases, but reducing the number to seven, and accepting the 
verdict of five, was introduced and carried by Sir Francis 
Smith, the Chief Justice of that island. In a communication 
from that leirned judge to a friend of the writer, he 
gives the reasons for this change and his experience of the 
results as foUows : — • 

** In the coursp of many years’ practice before these juries, 
T became convinced, from close observation, tha^^the number 
of four was too small, and that of twelve too large for full, free, 
and calm deliberation. The jury of four was too small, 
because among so few, a man of comparatively strong will had 
an undue preponderance being less likely to meet his match 
than in a larger number, and the instances were frequent, in 
cases exciting much interest, in which verdicts were recog- 
nised as having been^ unduly influenced by some one juror, 
who was known to have held a strong opinion on the matter 
in question. On the other hand, the jury of twelv^was too 
large, because they could not conveniently consult iogethern 
It was well known that the common practice was to talk 
over the case in knots of three or four, pursuing separate, 
independent, partial and unsystematic, discussions, utterly 
futile for the purpose of arriving at a general opinion upon 
the whole case* The result too often, and almost always in 
cases of much interest or difficulty, was a compromise which 
was no real sohdim of the question in dispute, and by which 
justice was more or less frustrated. The mode of selection 
by striking off names was found to be vicious, by reason of its 
tendency to leave on the juiy the least intelligent men, ahd 
those of the le^t force of character. 

“As to common juries, I became convinced that they were 
useless by ireason- of incapacity, for the trial of civil cases. 
On the whole, the conclusion to which I was led was that 
full, complete, and deliberate consultation would be more 
likely to be secured by the adoption of a number intermediate 
between four and twelve. The choke of the number appeared 
to depend mainlv upon this consideration, that it should be 
the largest number that could conveniently consult all to- 
gether, and would furnish a satisfactory majority in case of 
difference of opinion after adequate deliberation. 

“ The reform wliich I introduced was accordingly based on 
these views. It provided that there should be but one mode 

23—2 
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trial for all civil issjies, namely : a juiy of seven taken from 
jftlbe special jury list^ casually selected from the panel by draw- 
ing their names from a box. The right of challenge for cause 
was reseiryed^ and that of peremptor]^ challenge to a limited 
. extent conierred. ' In case of inability to. agree after six 
hours* deliberation, the verdict of five was ta^be taken as the 
verdict of the jury. < I chose the number seven because it 
seethed to me to satisfy the condition above mentioned of 
being the largest number that could conveniently 'consult all 
together. The majority of five to two also seemed a safe 
medium between being content with too narrow and requir- 
ing too large a majority. Compared, for example, with a jury 
of five or SIX, it gave rather more certainty than either three 
to two or four to two, and more facility than either four to 
one, or five^to one. These were the considerations which 
led me to adopt the number seven ; but it had also the ad- 
vantage of having been once in operation in the very early 
days of the colony, long before my time, when for want of 
qualified inhabitants, juries used to be composed of Military ^ 
Officers belonging to regiments stationed in the Colonies, 
such juries consisting of seven. It has therefore been in 
* operation at least twelve or' thirteen years^ has fully answered 
my expectations^ and is acknowledged to wor% well and. to be a 
great tmprovefment upon the former system. There have been no 
instances that I am aware of of scandalous compromise ; and. the 
verdicts have generally been satisfactory. The verdict by 
majority is rarely given but in difficult or complicated cases, 
or where the evidence is veiy conflicting and still more rarely 
is the' jury discharged without arriving at a verdict. New 
trials^also have much diminished in number'* 

This experience by a Chief Justice of the working of the 
amended system is particularly valuable, and nothing could 
be* more encouraging to those who advocate a change in our 
system. Oneds driven to ask, why is a majority verdict good 
on one sid^ of the Tweed and not on the other ? Why is it 
good for Englishmen in Tasmania and Jamaica but not in 
England ? The only possible answer is. Custom overpowers 
reason and governs men, even in their most solemn affairs, 
and always did, as old Hprodotus will tell us— 

If all men,** says the father of history, “ were at liberty 
to introduce from other places such usages as they 
should like best, they would yet prefer to retain their own ; 
every man being strongly inclined, to'' "prefer the customs 
of his country before those of any other. That this is the 
. common sentiment of all mankind, I could prove by many 
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instances, but shall content myself with one. King Darius 
having assembled some Greeks who lived near him', asked 
them for what price they would bind themselves to eat the 
dead^ bodies of their parents; and the^, answering that 
nothing would ever induce them to commit so great a crime, 
he called in certain Indians called Callatians, who are 
accustomed to eat the dead bodies of their fathers,* and 
demanding in the presence of the Greeks how much money 
they would take to bum their parents after death, the 
Indians uttered loud cries of horror, and begged he would 
not mention such a thing again. Such is the effect' of 
custom, and therefore Pindar justly says, that custom is the 
King of all men.” (Herod. Thalia, 38). 

Irr the present age however, we have thrown off the 
slaveiy of custom in many things which the old lawyers 
looked on as sacred ; we have got rid of the ancient fetters 
of special pleadin|^ — ^we have admitted the parties to an 
action as witnesses, we have allowed prisoners to have 
counsel, and we have actually come to administer equity as 
well as law in the same cause. After this we cannot despair 
of seeing a reform in the jury system, and though Lord 
Coleridge when Attorney- General, was compelled by the 
opposition of the lawyers in the House of Commons, to 
abandon for the time the attempt to reduce the number of 
the jury and to take the verdict of a certain majority, we do 
not feel discouraged, remembering how many measures of 
improvement have experienced *a similar fate, when brought 
forward for the first, the second, or the third time. 
It IS however, only by repeatedly pressing the evils of the . 
present'systein on those who have it in their power to pro- 
mote the amendment of the law, that we can hope to effect 
what in thejudgment of the present writer would be one of 
the most valuable of law reforms, and would redeem our 
system from the reproach of rudeness in constitution, of 
wasteful delay and expense in actjpn, and of uncertainty in 
the result. 


The Battaf of Snmatim itill pnotke onetom. See Aeiatie Researohei, 
Tol. X., p. 202, 
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TRIAL BY JURY AND PUBLIC 


lY — trial jury and public prosecutor 

' ' SYSTEM IN GERMANY. 

By Edward Zimmermann, LL.D., Solicitor and 
Foreign Jurisconsult. 

niRIAL by jury in Germany is of very recent origin, and 

does not extend to civil suits. There is, however, no 
uniform practice. In some of the German States the ** Con- 
atitutio Criminalis Carolina^ ’* still forms the basis of 
criminal procedure ; they are in their nature inquisitorial.*’ 
They are managed in secret, but minutes of the proceedings 
are taken down in writing. Consequent upon the popular 
movement in Germany, in the year 1848, the greater majority 
of the German States have introduced trial by jury. In 
Prussia, by a law passed on the 3rd of January, 1849, 
directing, oral proceeding, publicity, and trial by jury, this 
law was very soon altered and modified, and at all everift not 
amended in the spirit of freedom, by a law dated 3rd May, 
1852 ; all crimes punishable by imprisonment for a term 
exceeding three years were to be submitted to a jury. Very 
soon, however, the political value of that law was absolutely 
destroyed, although the Prusstan Constitution of the 3rd 
of January, 1850, in its 94th article, likewise provided 
that any crime should be tried by jury. The J’russian Penal 
Code of the 14th April, 1851, provided that a crime should 
be considered any act declared punishable capitally or by im- 
prisonment. with hard* labor or by confinement for a term 
exceeding five years, while the Prussian law regulating the 
press, dated the 12th daj' of May, 1851, so far admitted an 
exception (in Art. 27) by requiring that any offence committed 
by the press declared punishable by imprisonment for a term 
exceeding three years should be tried by jury. This exemp- 
tion in favour of the press was withdrawn by a law dated the 
6th day of March, 1854. 
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As regards political offencesi a special tribunal without jury 
was created in Prussia, by the law dated the 25th day of 
April, 1853, so that offences of a political character, and 
offences agdnst the law regulating the press, are altogether 
withdrawn from the jury. At the same time it is to be 
observed that, in the kingdom of Bavaria the jury maintain 
a far more important position ; offences committed by the 
press are tried by jury in Bavaria ; and very recently the 
editors of four journals published in Munich, all in the service 
of the Anti-national Ultramontane party, have bden found 
guilty by the jury. Now, although the field of operation of 
the jury in Prussia is veiy limited indeed, the Government 
has seriously considered the question of further restriction, 
nay, of suppression of trial by jury altogether. After a general 
Penal Code has lately been published for all Germany, the 
next question was to establish a general mod&of criminal pro- 
cedure for all Germany, and in the consideration of such 
procedure, the question of trial by jury became of vital 
importance. Of course, innumerable faults were found with 
the juries, and it was suggested to join lay assessors (Schoeffen) 
with the judges, who should jointly find the judgment. ‘'It 
was contended that where similar tribunals had been at work, 
for instance, Jn the former kingdom of Hanover, where in cases 
of minor importance a judge was sitting together with two 
laymen, all three (by majority of votes) finding the 
judgment, the system had proved satisfactory, but we 
contend that this is by no means general. We have 
the opinion of*an old advocate in Hanover, who considers 
the sitting of two laymen together with the judge on 
the bench a mere farce; an independent investigation or 
sifting of the case is impossible,* as the laymen act and 

* Yety (Mentljr • om* osme wider the notice of tlM, miter vliere aa ogod 
EngUdi widow got in diepate with her landlord in aif Hanoreriai^town abont 
the aparlmenta let to her; the old lady efidently irritated hy aome real or 
imaginaiy wrong done to her by the landlord broke forth in not my eom- 
plimentaiy langwige againat the landlord (not aotionaUe in England) and was 
lined by the jodge and two lay asaesaora with dfty thaleia (like aeren posnda 
andahalf)! , 
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under the strongest possible influence of the judge. 
.SCany other, plans in a similar direction have been devised j 
foranstance^'that the number of lajrmen should be analogous 
to the number, of jurymen, but that these laymen should act 
and find their judgment throughout under the guidance 
and in the presence^of a judge. On the other side it has been 
considered that 25 years’ experience of trial by jury -is not at 
all a proper period to speak from, to form a decided opinion 
on the working of the thing, especially if it is borne 
in mind 'that by the introduction of the jury we put an 
inexperienced, jury before an inexperienced court, inexperi* 
enced prosficutor, and inexperienced advocate. Is it to be 
expected that all the judges will look upon this innovation 
as a boon to justice ? Assume for a moment that in ' 
England an inexperienced judge should preside over a 
clever jury, should we feel safe against a miscarriage of 
justice ? But what is the state of the jury in Germany ? 
in practice only for 25 years, brought up in the old secret 
inquisitorial system where, everything was' broughl^’i^wn in 
writing, on the erroneous supposition that that was the 
safest form of protection against error and mistakes : 
the jury is looked upon by the Government as well as 
by many members of the profession, with distrust, some- 
times treated with neglect, so that every one is only 
anxious to escape such unenviable position. Mevertbe- 
less the feeling in the mass of the people has been expressed 
strongly in favour of trial by jury as soon as it became known 
that there was a movement to do away with the jury, and it 
seems pretty certain that in considering a common code- of 
criminal procedure for Germany, the idea to substitute lay- 
judges in lieu of the jury has been positively abandoned. 
It is quite certtdn that the constitutional development of 
. trial by jury is-fqr the present still based on very slender 
groundsr and ■ that many prejudices must die out before a 
German will be able to boast of a barrier by trial of juiy, 
*‘l^ween the liberties of the people and the prerogative 
. of the CroVn.” 
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Now as regards the general qualification of the jurymen 
we find the above mentioned 'Prussian 'Law d. d. 3rd 
January, 1849, provides (art. .62) that to enable one to be 
a juryman he must be a Prussian- subject, (a jury deimediefafe 
Ungua being unknown to the Prussian Law) } 2, thirty years 
of age ; and 3, in the full enjoyment of his civil, right. There 
are numerous offences punishable with a partial or total loss 
of civil or honorary rights ; and no one is competent to sit on a 
jury who has lost any of these rights. A person judicially de- 
clared a lunatic or of unsound mind, or who by the court has 
been pronouneed a spendthrift, or a person deaf and dumb 
who has been placed under guardianship, thereby being un- 
abie'to exercise his civil rights, a person become bankrupt, but 
not discharged, is unable to serve as a juryman ; 4. he must 
be able to read and to write ; . and 5, be resident in the parish. 
They are considered incompetent to serve as jurors ; who are 
I. the secretaries of state and under-secretaries ; 2. judges, 
public prosecutors and their assistants ; 3. the presidents of 
governmental boards, the directors of boards for collecting 
the Revenue, governors of Counties, chiefs of the Police; 
4. all military persons in active service ; 5. ministers of any 
creed ; 6. schoolmasters engaged in elementary education ; 
71 servants ; 8. persons above seventy years of age ; 9. all 
persons who, are not charged with classified income tax, or 
who do not annually pay at least 18 dollars classified tax, 
or 20 dollars land tax, or 24 dollars trade tax, advocates, 
attomies, and notaries, professors (duly nominated), physi- 
cians regularly admitted, and all public officers admitted 
by the king directly, or who are in the receipt of an annual 
salary , of 500 thalers. It will, however, not af[ect the vali- 
dity of the proceedings if any such unqualified person hsm 
been a member of the jury ; and it is not a matter for investi- 
gation on the part of the Court. The ligts of jurymen are 
open for public inspection, when any objection in order 
to obtain a withdrawal from the list should be raised. 
There are two exceptions to this rule : the proceedings will 
be consider^ void if the juror was not a Prussian subject, 
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or If he was not in the full enjoyment of his civil rights. So 
that there ia this difference between the English and the 
German system, that the English law, establishes certain 
exemptions and the Prussian certain inabilities. Deafness, 
blindness, onsoundness of mind, want of .memory .and 
other mental or corporeal infirmities may become impedi- 
ments to serve as juror. On the first instance it must be left 
to the discretion of the juror himself whether he feels com- 
petent to fulfil his duty, notwithstanding a defect of the 
above mentioned kind ; if however such defect has been of 
such intense character that the juror has been unable to 
understand* the proceedings, or that he himself was unable 
to form any opinion of his mental or physical state, for 
instance mental incapacity, the Court of appeal would be 
justified to admit evidence as to such facts and judge as to 
the capacity of the juror. Having considered the general 
capacity of a person to enable him to become a juror, we 
shall now look a little more closely into the practical 
working of the Prussian law of juries, and especially con- 
sider three points, the qualification and disqualification of the 
jurymen, 2, the nomination of the jurors, and the juryman 
in the box, and 3, the public prosecutor. 

In considering the question how the jury list is made out, 
we must bear in mind that under the Jury Act the clerk of 
the peace issues annually his precept to the churchwardens 
and overseers of eveiy parish to make out and return a true 
list of jurors, containing the name of all men qualified 
to serve on juries, arranged in alphabetical order, to 
have such lists printed and fixed on the principal door 
of every public place of religious worship within the parish 
on the three first Mondays in September, and to subjoin a 
notice that all objections to the list will be heard on a 
certain day in 'Petty Sessions ; the churchwardens or 
overseer is then to attend such sessions with the original 
list and is bound to answer on oath any questions put 
to him by the justices. The list so allowed or corrected 
by the justices is then signed by them and taken 
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charge of by the clerk, who sends in each list to 
the Clerk of the Pe%ce, who, attests on oath 'the re* 
ceipt of the list, and that no alterations have been made 
^ce its receipt. The clerk of the peace is to keep the list 
among the records of the sessions, arranged with every 
hundred in alphabetical order, and every parish within such 
hundred likewise in alphabetical order, and cause them to be 
copied in a book, namely, the juror’s book, and deliver the 
same to the sheriffs oi the county, who is to return a com* 
petent number of good and lawful men from the said juror’s 
book. 

Having given here a mere outline of the mode itfwhich the 
jury list is made out under the Jury Acts, the difference in the 
Prussian process of composing jury lists will at once be 
intelligible. We may observe that the whole of Prussia is 
politically divided into certain large districts called provinces, 
and that each province is again divided into smaller districts, 
called circles, somewhat analogous to the English counties, 
although the Prussian circle is considerably smaller than an 
English county. At the head of the civil government of each 
province is placed an officer called president in chief, under 
whom all administrative matters (that is to say, no criminal 
or strictly judicial matter) are managed by certain government 
boards, composed entirely of paid officers appointed by the 
king and headed by a president ; each of these governing 
bodies comprises several minor districts called, representatives 
of circles, we may call them counties, at the head of the 
civil administration of each of these circles or counties is placed 
another officer (Landrath) whd may be called governor of 
the county. This organization of the administration has 
been very recently modified by law, giving it a more 
representative character. In order better to understand 
public administration in Prussia, it is necessary to mention 
that by the laws of Prussia, a clear distinction is established 
between matters of law and matters of public administration. 
Whilst in England the administration of justice, and of 
public matters, as a rule, are combined in the hands of the 
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justices of the peace, and any public matter, as a rule, is 
ultimately subject to the decision of a Court of justice, in 
Prussia, justices with a similar pow» are unknown, so that 
for instance the Police, the Poor, Highways, Railroads, 
Canals, and so on, are exclusively under the control of paid 
government officers ; the jurisdiction of Courts of Law being 
strictly confined to disputes in matters of law. l^his 
.must be considered as a 1 very superficial description, 
and only intended to make intelligible the nature of 
the proceedings in constructing a Prussian jury list. 
The governor of each county, and in a town, if not 
forming part of such county, the town council, or where no 
town council is existing, the chief of the community is to 
draw up an original list in alphabetical order and consecutive 
numbers eveiy year in the month of September, containing 
the names and full description, age, and residence, of all 
who may be called upon to serve as juries” (Law, 3rd 
January, 1849, sect. 46). That originallist is to be open for 
inspection to every one for three days, at a place publicly 
made known. Notice of any objection to be raised against 
the list must be given within these three days. If the 
party whose duty it was to draw up the list considers 
the objection well founded, the amendment is to be made 
within the next three days. We at once observe the 
important difference in the proceeding under the English 
July Act. According to the Prussian Law the very same 
person or body who is accused of an error, or irregularity, or 
wrong, is also the person or body deciding the dispute, 
whilst under the Jury Aets a formal decision is very 
properly given by the Justices of the peace, who had nothing 
to do with the making out of the list. These lists so made 
out are forwarded by the governor of the county, or the 
town council, or«the chief of the community to the president 
of the governing board of the province, in whose district the 
same has been made out, “ who settles them definitively.” 
So we have seen the governor bf the county draws up the 
list — not of all persons qualified — ^but bf those persons who 
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may be called upon to serve at juries, not a very precise 
expression, made even more, loose by the further proviso, ' 
that any objection raised against the list is determined by the 
same authority, who made up the list; ' That list now 
passes the third ordeal, that of the president of the governing 
board, who settles it definitively. The law is fortunately more 
explicit jn explaining this “ settling; " it provides, that out. 
of the same (that is to say the settled list) he, the president, 
is to make up an annual list of those persons by him to be 
selected out of that district whom he considers fit to act as 
jurors for the ensuing year. We find here that a paid 
government officer settles the original list absolutely, in his 
discretion all persons removed by a stroke of the pen are 
throwm out, and no one has a right to raise the 
slightest objection however qualified in law. Out of this 
settled list the same president again, is to extract a list of 
persons "whom he considers fit to act as jurors,” under the 
Law of 1849. The Government however did not consider this 
mode a sufficient safeguard to protect the interest of the State, 
and added further guarantee in a law published 1852. By 
this it is provided that the original lists, as made out by the 
governors of the County, the town council and two repre- 
sentatives, shall not be transmitted to the president of the 
government board, until the said governors of the County or 
" ^ chiefs " of the municipal bodies, not forming part of a 
county, shall have conferred with the Directors of the Court 
of Justice of the first instance in the central district as to the 
fitness of the persons inserted in the list for the performance 
of the duties of jurors, and shall have entered the observe* 
vations made by the said judges in the list of jurors. . The 
process of sifting does not end here. A fortnight before the 
commencement of the sittings of the Court of Justice the 
president of the Governing boards* is to make out a list 
of forty-e^ht persons from -t]{}e juty list and to forward 
the same to the Court of Justice of the place where the 
trials by juiy are to take place., The judge presiding at the 
court before which the criminal trials are to take place is to 
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^leet absolutely in his discretion thirty persons out of that 
list of forty eight persons, and these thirty are to act as 
jurors for the sittings in questioh; twenty four jurors 
must be present to form a jury list and disputes about the for- 
'mation of the jury must be decided by the court (usually 
formed by five judges.) The names of the jurors are placed 
in a box and drawn by the president, th,e prosecutor and 
defendant have the right to challenge only so long as more 
than twelve names remain unchallenged, either party being 
entitled to challenge an* equal number. Thus a Prussian jury 
is constituted. I am afraid that a court where the jurors are 
so carefull]( sifted and selected by Government officials could 
not in fairness be called a Court of Justice by an Englishman. 
If Mr. Bentham bad known this “ trial by jury” his observa- 
tions on packed juries would have formed an important 
additional chapter. I venture to say that no Englishman 
would consider this kind of trial by jury “ the grand bul- 
wark of his liberties.” But what shall we say if, besides 
the absolute power of purifying the jury list, the court has 
another general power to remove for ” cogent reasons ” the 
case before another jury. We are not enlightened what these 
cogent reasons are, they again are left in the absolute discre- 
tion of the Court 1 

No such temptation has been offered ‘to Prussia, for the 
reader must recollect that all political crimes and offences 
are excluded even from this so called jury. It is surprising 
that notwithstanding such careful purgation of the jurymen, 
the jury did not always work in its very limited sphere 
to the satisfaction of the Government, and as mentioned 
before, an idea sprang up supported officially, to do away 
with that so-called jury, an idea apparently now abandcmed. 
A new law of criminal procedure for all Germany is taken in 
hand, and we siqcerely hope that its trial by jury is no longer 
to be a mockery of justice. 

We are glad here to introduce a point of practice — the 
principle of which may usefully be adopted in the English 
trial by jury. The possibility was looked upon with the 
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utmost concern, that on the Tichbome trial, or perhaps on 
any trial of some importance, a juror might become disabled 
to attend up to the termination of the trial, and that no other 
way seemed to be open to get out of an enormous difficulty 
than to repeat the whole trial from the )>eginning. Against 
such an emergency the Prussian law gives ample protection, 
for it provides in that respect that a list of jurors is to be 
made put of such persons who are resident in its immediate 
neighbourhood. If, at the beginning of the sittings of the 
court, tha lawful iffifinber of jurymen should not be present, 
the ^ president may at once order the attendance of jurymen 
from the supplemental list, and the juryman so spmmoned is 
bound fo^with to attend. The president of the court may 
also order at the commencement of the trial, before the names 
of the jurors are drawn that, besides the twelve jurors, one or 
two substitutes are drawn ; m that case, of course, the right to 
challenge is curtailed by the number of the substitutes. If 
the substitution for one of the principal jury becomes neces> 
saiy, the substitute takes his place in the turn as the latter 
have been drawn. Such substitutes must attend during the 
' whole trial, and occupy seats separated from the principal 
body of jurors. A glance at another German jury law may 
not be out at place. Of more recent date is a WOrttemberg 
law for the “ Formation of Juries,” dated 17th of April, z868. 
It provides “ That every WUrttemberg subject, thirty years of 
age, paying any direct State tax, is bound and entitled to 
serve the honorary office of a juror, if he does not belong to 
the persons excluded by law.” As regards the making 
up of the list of jurors, the original list of all persons 
legally competent to serve is prepared in each community 
by its mayor or chief, with the assistance of two mem- 
bers of the municipal councH. A commission elected 
annually for a district analogous to a cqunty, is to select 
out of the said original list the jurors at^the rate of one 
juror to 500 inhabitants, at the same time that commission 
is to designate certain supplementaiy jurymen. These lists 
are communicated to the district court of justice, whose chief 



368 


TRIAL BY JORV^ND PUBLIC 


judge, with the two next puisne judges, in their discretion, 
strike out the fifth part of the persons in the list, so that only 
one juryman remains for every 750 inhabitants. Although 
some elective elements are introduced in the proceedings for 
constructing a Wfirttemberg jury list, still it manifestly does 
not approach in the slightest degree the perfectly independent 
English jurors book. The Wtlrttemberg law likewise admits 
supplementary jurors and substitutes ; the court, before the 
commencement of the sitting may order a certain number of 
supplementary jurors to be drawn, and, before the be ginning 
of any trial, it may order substitutes to be drawn, who are to 
attend the whole trial, and to take the place of a principal 
juror, if necessity should require it. 

We shall now briefly consider the working of a Prussian 
jury. The formation of the court and jury is to be effected 
for each cause on the day on which -the same is to be tried 
in a public sitting when the President of the Court, the 
Clerk of the Court, and the Public Prosecutor, or his substi- 
tute, must be present. If several cases are put down for 
trial on the same day, the jury first sworn may dispose of 
the following causes if neither the Public Prosecutor nor the 
defendant raise any objection. 

The names of the jury are called out in the* presence of 
the defendant, who may have the assistance of counsel; each 
name of a juror, if answered by. him, is then placed by 
the clerk of the Court in a box, from which the names are 
The drawing of the names out of the box is done 
by the President. As soon as a name -is ddtwn the prose- 
cutor is first to declare either “ accepted" or *' declined,'^ and 
afterwards the defendant or his counsel, thereby signifying 
the acceptance or challenge ; no reason for the challenge 
need be stated, and revocation of a challenge i» inadmissible 
as soon as the next name is drawn. At the moment where 
twelve jurors not challenged have been drawn, the Court is 
properly constituted; the twelve jurors are indispensable, 
otherwise the proceedings would be null and void ; which 
would also be the case if a person should act attainted with 
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an impediment which would prevent a judge from acting, or 
if a witness, or interpreter, or expert, or police officer who 
had been engaged in the matter should act as juror. The 
President tenders the following oath to the jurors before the 
commencement of the proceedings : — You swear and pro- 
mise to God the Almighty and Omniscient, in the prosecu- 
tion against N., firmly to fulfil the duties of a juror and to 
give your vote according to your best knowledge, and con- 
scientiously, no one to favour, or to harm, as becomes to an 
independent and honest man, faithfully and without deceit.” 
The jurors make this oath by lifting the ri^ht hand, and 
saying, “ I swear it so help me God.” Members of re- 
ligious communities who are legally permitted to use another 
form than the above oath, may use such other mode of 
confirmation. 

If a juror not duly sworn has taken part in the proceedings 
they would be null and void. The Clerk of the Court 
reads aloud the indictment, which should give a full 
statement of the facts, and point out the law under which 
the facts charged are punishable. We touch here upon a 
point of most vital difference between the English and 
Prussian law. The Prussian law does not know the system 
of a grand jury, and in fact there is no other nation than 
England who may boast of such a great bulwark of liberty. 
It is < absolutely unintelligible at least to a foreigner how 
a single voice could be raised for throwing over the main 
pillar of the British constitution, for destroying the noblest 
landmark of liberty. If we happily live in a time when 
political strife is at rest, should that be a reason to raze th^ 
stronghold of freedom ? And if there is some personal in- 
convenience in the exercise and fulfilment of the duty 
inherent to this sacred office, surely such mere external cir- 
cumstance cannot in the least affect a right of the highest 
intrinsic value. Let the impediments to a fair exercise of 
such noble duty be carefully examined, and with a little de- 
termination the apparent burden will be reduced to a very 
minimum. 


24 
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> According to the Prussian law, a formal committal 
is not requisite in all cases, if formally pronounced, it is 
done by the judge, and qit^il committal is pronounced 
the defendant is not at^li^rty to employ counsel for his 
defence, while, on the other hand, in these preliminary 
inquiries as well as in the proceedings before the Court 
the Public Prosecutor is e,ntitled to apply to the Court, a 
procedure materially di^iv^ from English proceedings, 
where the defendant ;^is fairly heard by the justice 
of the peace or magis&te before 8a^.rommittal. In the 
proceedingsJ)efore a ju# the President quesn'wwwHtf defen* 
dant udiether he admiff to be guilty or not, if he admiu him- 
self to be guilty and ft the same time admits the msferial 
facts of the case, then.' the public prosecutor and the counsel 
for defendant are heai'd whether they consider the question 
of fact to be sufficiently established by the confession of the 
defendant. If the public, prosecutor should desire it, addi- 
tional questions qualifying the criminal act, are to be put to 
the defendant, if not^dmitted by the defendant, they are to 
be submitted to the jury. If no such questions are proposed, 
or if the defendant answers in the affirmative, ihm the 
Court may proceed to judgment without the jury/ptovided 
always that the Court does not entertain any doubt as to the 
correctness of the confession, the power given to the Court in 
that respect not being restricted. Before the Court proceeds 
to judgment it is to hear the public prosecutor as well as the 
Counsel for the Defendant on the application>of the law. 

The admission of the defendant is not a mere admission of 
the circumstances of the case, Ke must confess clearly his 
'guilt, and the act itself as well as his personal authorship, so 
that the verdict of the juiy is fully established by the confes- 
sion of the defendant. 

\ 

At the instance of the defendant or of the public prosecutor 
questions may be raised as to facts which in their conse- 
quences would do away with any punishment, or which would 
justify a reduction of the lawful punishment ; or if the law 
should admit extenuating circumstances, or if it is to be ascer- 
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tained whether the defendant acted with sound understanding, 
no proceedings before the jury are to take place, the public 
prosecutor in his deliverance on these facts expresses himself 
in favour of the defendant, provided always that the couit in 
its discretion has no doubt in adopting the view favourable to 
the defendant. It is, therefore, generally in the absolute dis- 
cretion of the court whether the admission of the defendant 
is sufficient to withdraw the same from the jury, and 
if the court entertains any doubt as to the sufficiency of 
the admission the evidence is to be proceeded with as if no 
admission whatever had been made. (Sect. 75.) < 

The presiding judge has the- conduct of the proceedings, 
and here we meet with a point altogether opposed to the 
principles of English criminal proceedings. Whilst in 
England any defendant is legally warned to abstain from any 
statement as it would be taken down and used against hini, 
the Prussian mode of criminal procedure (sect. 76, .Law dd. 
3rd May 1852) imposes upon the presiding Judge the duty of 
examining* the defendant upon the facts of the case. The 
defendant is ** expected ” to answer, but he is not upon his 
oath, and it is of course left to the discretion of the jury what 
value they will attach to the declarations of the defendant. 
The defendant is not bound to answer at all, the law specially 
providing (sect. 13 Law dd. 3 January 1849) that no defen- 
fendant should in. any wise be forced to answer. A§ a matter 
of fact it may be mentioned that generally the defendants 
enter into the fell details of the case, the coihmon criminal 
of course embellishing his deeds by any lies meant for the pur- 
pose, and it is of frequent occurrence that the guilt of the 
accused is more inferred from his palpable lies than from 
other circumstances of the case. We believe that it would 
be a great benefit for an innocent* defendant if he were at 
liberty to give at any moment his version before the couit. 
It is true that silence may lead to dangerous miscoh- 
structipn; if, for instance, the defendant declines to speak be- 
cause otherwise a person dear to him would be implicated, 
or because he hesitates from honourable motives to play the 

24—2 
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part of an informer. Such cases we believe form an 
"exception, and will not Afford reason for depriving an inno- 
cent *party' of his natujral right to make *a statement. 
On the other hand, It cannot he denied that there 
have been judges who /onsidered it their duty to convert 
the examination of thl defendant into a mental torture 
and to press for an smmission; and here, of course, we 
get on very slippery ground, especially if we bear in mind 
that the jurors are selected by the president. An independent 
jury would easily discern a fair examination, and an inquisi- 
torial rackigg. It' is to be noted that the Prussian courts 
have held that the defendant should be at liberty to make 
his statement after the examination of each witness. It will 
not be easily understood by an English lawyer that the pre- 
siding judge also conducts the examination of witnesses. 
Whoever has seen the proceedings in an English Court of 
Justice. Cannot but admire the dignity maintained ‘by the. 
judge^ supported by the bar and revered by the public; 
that dignity is in our view lost immediately if the judge 
undertakes to examine witnesses. How is it possible to 
imagine an examination of witnesses without supposing a 
certain state of facts, be it guilt or innocence, and who is to 
suggest the facts for investigation to the judge ? and how un- 
becoming wou'd be the scene if a judge was forced to hvist a 
reluctant, witness, or to receive offensive answers? This 
examination of the witness is a clear remnant of the old 
inquisitorial system where it was the glory qf the inquisition 
not to find the prisoner guilty, but to tmke him guilty. 
Unfortunately, the great mass of Prussian lawyers have been 
brought up in this system, and, never having seen anything 
better, many of them believe in the extinction of law and 
justice if that mischievous ri',ht of examining witnesses 
should be withdrawn from the judge. Whoever has seen 
an English trial, and had the opportunity to compare the 
same with the sight of a Prussian judge’s examination, 
cannot hesitate for b moment to say where the sanctity of 
the law is acknowledged and really protected. The Prussian 
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judge is bound to allow the public prosecutor directly to put 
any question to the defendant as well as 1;he witnesses, but it 
is left in his disd^tion whether he wiU alloly the defendant 
or his counsel or the jurymen to put direct questions^ which 
they may consider apt for the elucidation of the facts of the 
case. It is only in cases where the public prosecutor and 
counsel for the defence consent, that the judge may leave to 
them the examination of the defendant, and the witnesses of 
the opposite party then has the right of cross-examination. 
The judge is at any moment entitled to resume his power to 
put questions directly, and he is at any time at liberty to declare 
the investigation closed, a very dangerous, if ^t arbitrary, 
power, for a judge of a tribunal constructed as we have, 
shown. 

The clerk of the court has to keep an official minute of the 
proceedings ; the questions put to the jury .must be inserted 
in the minute, together with the answers of the jury. Aftqr 
the evidence has been taken the public prosecutor*gives his 
exposition and arguments, and counsel for tbq'" defence 
has the last word in any case. The presiding judge then 
sums up and puts the questions to the jury. The. ques- 
tions are to be put in such form that they could b: simply 
answered by yes or no, and the jury is at liberty to answer any 
question partly by yes partly or by no, the main question 
not to be divided into several questions. Circumstances ex- 
'cluding, decreasing or increasing any punishment^ are either 
to be specially mentioned in the main question^ or to be 
put in distinct, questions. The questions are to -Contain 
all facts which form the material features of the crime 
imputed to the defendant, otherwise the proceedings would 
be null and void. Among the fact's to be submitted to the deci- . 
sion o{ the jury are the soundness of mind, the intent, or 
the negligence, on the existence of which the idea of a punish- 
able act is dependent. The main question is to commence 
with the words — ^is the defendant guilty ? 

In describing the material features of the offence all 
technical terms are to be avoided which have not a well known 
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meaning applicable to the case. The presiding judge is 
to hand the written questions signed by him to the jury, 
and at the same time orders the removal of the prisoner 
to the out room. The jury retire to their room, and 
there elect a foreman by a majority^ of votes. He has 
the conduct of the deliberation, and to announce the result. 
The jury must not leave their room before they have 
resolved upon their verdict, nor can any one have*access to 
them. After consultation the votes are given on all the 
questions in the order in which they have been put. The 
foreman is to ask singly every juryman for his vote, in such 
turn as the names of the jurymen have been drawn by lot. the 
foreman gi4¥ng his vote last ; if any question has been partly 
answered in the affirmative, the remaining part of the 
question is to begin with the word, Yes, but it has not been 
proved that.*’ If the question as to the main fact has been 
negatived, , all incidental questions are to be considered 
disposed of thereby. In the contrary case ail incidental 
questions must be put and answered separately, any answer 
unfavourable to the defendant may be voted only by a 
majority^ of votes; if the number of votes is equal, the meaning 
favourable to the defendant is to prevail. In every verdict 
by which a question is answered against the defendant, it 
must be expressly stated whether the same has been 
given by a majority of more than seven voles, or only by 
seven votes against five, under pain of nullity. In any other 
case the number of votes is not to be staled. If an answer 
unfavourable to the defendant has been given only by seven 
votes against five, the Court, usually formed of five judges, 
to deliberate on *the point and to give the decision on the 
same withouf stating any reason for such decision. 

The law further directs that every juror must to form his 
opinion as to any question submitted to him by a careful 
examination of the evidence produced for the prosecution, 
and for the defence, according to his free conscientious con- 
viction, won from the whole of the proceedings before him. 
Before the commencement of the deliberation on their ver- 
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diet, the foreman is bound to read to the juiy the following 
-admonition—' 

“ The law does not require from the juiy any declaration 
as to the reasons of their conviction, and prescribes no rules, 
by which they are bound to judge about the effect and 
fulness of the evidence. It, however, imposes upon them, . 
under a solemn oath, the sacred duty to examine carefully 
and conscientiously all proofs produced for or against the 
defendant, and to give their votes only after their deep con- 
viction won by such 'examin\tion. Their deliberation and 
their answers must be restricied to the questions submitted 
to them. Their view as to the justness or pro]22*iety 'of the 
penal law is not to influence their verdict. Not they, but 
the judges are called upon to pronounce the consequences of 
the law, ^hich befall the defendant for his acts. The jurors 
have therefore to give their verdict without regard to the 
legal consequence of the same.” 

This admonition and the principal sections touching the 
position of the jury, are to be placed in print in several 
copies in the room where they retire for deliberation. 

It has been considered inadmissible td state that the 
verdict was given unanimously. In case any doubts 'should 
arise in the minds of the juiy as to the manner of proceed- 
ing or as to the meaning of the question proposed to them, 
or as to the framing of the answer, they are at liberty to apply 
to the presiding judge for information, and such informa- 
tion is to be given to them in the presence of the other 
members of the^court. How little the true nature of the 
position of the jury has been understood, even by judges, 
appears from a decision given in the case of Kutsch, in 1859, 
where it was held that, if the presiding judge should come to- 
the conclusion that a further explanation may be advisable to 
be given to the jury, he would be justified to^ enter their rpoifi 
without being called upon to do so by them. This view has been 
held decidedly wrong, and as the presiding judge is bound to 
give any*explanation, if called upon in the presence of the other 
members of the court, it follows that he is not at liberty 
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to BfiteSr the room where the jury is deliberating. As such 
an explanation is only to touch formal points, and not 
the merits of the case, it never can aifect a resolution 
ahready come to by the jury. After the jury has, 
in the manner aforesaid (even by a simple majority), re- 
solved upon their verdict, the same is to be reduced in writing, 
and such writing is to be signed by the foreman. Upon the 
jury coming into court the presiding judge asks them as to the 
result of their deliberation ; the foreman of the jury rises and 
answers — ' ‘ U pon my honour and my conscience before God and 
man, I testify the verdict of the jury is ” — he then proceeds to 
read the queotions put to the jury and the answers given by 
the jury. The answem so given are handed to the presiding 
judge and have to be signed by him and the clerk of the 
court. It has been held that the jury is not entitled to make 
any alterations in the questions, and although the answers 
may be signed by the foreman, they are not considered as 
final so long as they have not been read, and may be changed 
if made erroneously or even corrected, if a fresh voting 
should have taken place and a different verdict be the result. 
Even if in reading the answer only one juryman should raise 
any doubt as to the correctness of the answer as written 
down, the presiding judge would be bound to send the jury 
back to their room for redeliberation and removal qf, or 
correction of, any such doubt, and to frame,. the correct 
answer or verdict. It has even been held that after the verdict 
has been read and signed by the judge and clerk of the court, 
a reconsideration would be admissible in certain cases ; for 

V 

instance, if when doubts are raised by the jury that the answer 
*was not complete or not intelligible, or if the jury should 
declare that they had not understood the proper meaning of the 
question. If, however, the Court has pronounced judgment, 
an alteration of the verdict would be clearly inadmissible. 
In deviation of the English practice the jury is not at liberty 
to deliberate in Court, they must retire to their room to con- 
sider their verdict. We cannot discover any cogent reason 
for such practice. Why should the jury not be competent 
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to judge for themselves, whether there is occasion to retire ? 
Why should they retire in perhaps the clearest possible case ? 
If the Court should find that the verdict is not regular in 
form, or that it is unintelligible or incomplete o^ contradic* 
toiy, the jury may be directed to retire to their room in 
order to set matters right ; the Court may order this in its 
discretion, or at the request of tfie Public Prosecutor, or the 
counsel for the defendant, and this may be done at any time 
so long as the judgment of the Court has not yet been pro- 
nounced on the ground of the verdict. If any amendment of 
a verdict is made, it must be done in such manner that the 
original tenor of the verdict could still be read. »It has been 
held that the jury or the foreman cannot give any verbal 
explanation of a verdict. It is a singularity of the proceedings 
that if the defendant is not present when the answer or 
verdict of the jury is read by the foreman, the defendant is 
brought back to the Court only after the verdict has been 
read by the foreman and signed by the judge and clerk, and 
in case the court has to pronounce upon the verdict — ^then 
follows the decision. 

If the judges should unanimously be of opinion that the 
jury have made a mistake in the matter to the prejudice of 
the defendant, although the verdict might be quite correct 
in form, the Court is to refer the cause to the next 
sittings, so that the same may be adjudged by a fresh juiy 
in which no juryman is to take part who was eng^ed at the 
first trial. The Court is not to state any reasons for such a 
decision, and hfts to pronounce its resolution to that effect, 
before the 'reading of the verdict has taken place by the 
Clerk of the Court. Neither party is at liberty to apply to 
the Court for such a determination ; it is a proceeding 
absolutely in the discretion of the Co'urt. If the second jury 
should confirm the verdict of the ‘first jury, the Court is 
bound to pronounce judgment upon such verdict. In case 
that a verdict of not guilty has been brought in by the juiy, 
the Court has to pronounce a judgment of acquittal, and to 
direct that the defendant be set at liberty provided that he is 
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ndf impri^ned for another reason. If' by the verdict of the 
juiy/ the;‘def»idaBt been declared -guilty, the public 
pit^ctttbr id to move the Court for the application of 
ihtt'iaWi 'and will thbn enter into an explanation as 
tp any question of the law, and' as to the mode of punish- 
ment. He- has, however,' no right to criticise the verdict of 
the jury. The presiding judge thereupon asks the defendant 
whether he has anything to urge in his defence. Defend- 
ants are not at liberty to discuss the facts as established 
.by the verdict of the jury ; their arguments must be restricted 
to the legal consequences of the verdict.' The public 
prosecutor may reply. In any case, however, the defendant 
has the last reply, and here we may .again observe upon 
another great point of difference between the English and 
German criminal procedure. It is a well-knoMm rule in 
English proceedings that where the defendant has produced 
evidence, counselfor the prosecution is entitlecffb^seply, that 
is to say he has the last address ; and this principle has 
even been extended to the case where the defendant had 
given evidence only as to character, although in practice 
such right is rarely exercised. Now generally speaking the 
mouth of the prisoner is never closed for mere technical 
reasons in a trial under the Prussian form of criminal 
procedure. The pleadings of the prosecutor and defendant 
with reference to the questions of fact are not restricted ; the 
prosecutor may reply as often as he considers it necessary ; 
the defendant, however, is always entitled to the last word. 
The prisoner may, as it has been observed I^efore, interpose 
after the examination of each witness, if he has to say any- 
thing for an elucidation of the facts, and, the more import- 
ant the crime of which the prisoner is accused, the 
greater latitude is permitted to him to give, expl an ations, 
and it is the understood, right of the defendant to have 
the last word b^ore the jury and the Court, even in 
a discussion on a sihgle point. So extensive is this 
right of the defendant that after his counsel has made 
his last address .to the jury, the defendant is perfectly at 
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liberty personally to address the jury. Thi^ rule is not 
peculiar to the present proceedings of.«firim^inal, procedure ; it 
was always recognised as an inherent right Of the accused 
to tender either himself or by*his counsel a written memoriaji. 
to the Court for his exculpation, as the concluding part of 
the proceedings. We believe that in the case of MUller, 
his compatriots were not fully aware of the danger- 
ous consequences of depriving counsel for the defence 
of the last word by insisting on producing evidence for 
Muller, 'which did not turn out* conclusive. We have been 
unable to discover any cogent reason why the defendant 
should be deprived of the last word in any case ; on the con- 
trary, it see'ms repugnant to justice thR the jury 
should proceed to deliberation having the views taken by 
the prosecution last impressed upon their minds, when the 
sacred task of justice is to ascertain guilt or innocence. 
Although it should not be so, still it will be and is the fact 
that the prosecution will be inclined to draw all inferences 
in support of guilt. Let the prosecution have full sway to 
establish the guilt of a prisoner, but do not deprive him of 
the opportunity to place his views and his conclusions in a 
last answer before the jury. No one can doubt that the 
defendant is person'klly more interested in the issue than the 
prosecutor. We cannot leave this point without stating our 
strong impression that the restriction imposed upon the 
defendant by the above rule is altogether contrary to the true 
spirit of the British character. 

After the public prosecutor and the defendant or his 
counsel shall tikve finally addressed the jury, the presiding 
judge has to sum up the whole case, to explain the laws ii 
there could be doubt as to their applic^ion to the facts, and 
generally to make such observations which, in his discre- 
tion, may appear to him proper for obtaining the pertinent 
verdict. This address must not be inteiTupted, neither by* 
the public prosecutor nor by the defendant or his counsel,.' 
nor would it be made the object of any observation or of any 
application in these sittings. Having finished his address 
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the judge is then to put the questions to the jury, such 
questions may be altered or increased until the verdict is 
S^ven to save all formalities. When the law here in question 
was the subject of deliberation in the Prussian Legislative 
Chamber it was proposed that the judge should be at 
liberty to offer his opinion on the weight of the evidence 
given. That proposition was negatived, so that the judge 
is strictly confined to a plain statement of the facts and of 
the evidence given, explaining the bearing of the law where- 
ever necessary. Nevertheless, it has been held that under 
particular circumstances the public prosecutor or counsel for 
the defence ^ay, after the summing up of the judge, be per- 
mitted* to address the court on special points of fact, with- 
out, however, referring to such summing up of the judge. 

The public prosecutor and tiie defendant having addressed 
the court upon the effect of the verdict, the judges retire to 
their room for deliberation, no other person being permitted to 
be present. The judgment is passed by a simple majority of 
votes. If the act of which the defendant has been found guilty is 
not declared punishable by any law, the court is to pronounce 
an acquittal ; for the jury may have declared the defendant 
guilty of an act, which in law would not constitute a 
crime. An acquittal of course must be pronounced in case 
there should be other circumstances excluding punish- 
ment, for instance if the prosecution was barred by lapse of 
time and the defendant may raise such plea at any time 
before the judgment. He will never be barred in his 
defmce by any technical objections provided he raises 
such objections before judgment is passed. If the plea 
is concerning a matter of law, for instance of limitation, the 
court is bound to notice it without pleading as matter of 
' course. 

The clerk of the court is to draw up a minute which 
is to contain the names of the judges, of the clerk of 
the Court, of the jurors, and of the acting public prose- 
cutor, of the defendant,! of his counsel, of the witnesses 
and experts, of the allegations of the prosecution, and 



PROSECUTOR SYSTEM IN GERMANY. 38 1 

of the defendant. Of the evidence . of the witnesses 
and the experts only, the material parts are entered on these 
minutes. If - there have been any depositions "previously 
made it is only to be noted in the minutes whether and what 
deviating statements have been made. Any applications made 
by the prosecution or by the defence on which any division 
of the Court has been given are to be entered on the minutes, 
or the same must be annexed to the minutes or exhibits ; the 
same course is to be followed with regard to the questions to, 
and the answer given by, the jury. If the judgment is drawn 
up separately its directory part is to always be entered on 
the minutes. The minute is to be signed by the judge and 
the clerk of the Court. The evidence as to the due perfor* 
mance of all legal formalities can be furnished only by these 
minutes. 

There is no doubt that the so called Prussian juiy is some 
thing widely different from the English juiy, without a 
previous examination and decision of a grand jury, the so- 
called jury is a set of gentlemen carefully picked by govern- 
ment officers, who by a majority of eight out of twelve have 
to give their verdict on a very limited number of crimes, 
there being expressly excluded all political crimes and all 
offences committed by the public press. This verdict again is to 
touch solely questions of fact, which of course it is frequently 
impossible to separate from the law in an interrogatory 
upon guilt. This very narrow field of jury trial is further 
restricted by t^e provision that at the instanqe of the public 
prosecutor (not of the defendant) for “important reasons” 
the case may be transferred to another court. What these im- 
portant reasons are the Law does not define. A clear deviation 
from a well understood principle that no one shall be with- 
drawn from his proper judge. 

A new Law for regulating criminal procedure throughout 
Germany in a uniform code is in preparation, and we hope 
soon to be able to report more satisfactorily. 
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V.— THE ENTAIL AND TRANSFER OF LAND. 

OIR WILLIAM HARCOURT lately made an able speech 
^ in the company of a Cabinet Minister (Mr. Cardwell) 
which it was truly thought might be taken as indicative of 
the views of the Ministry on the important subject of the 
laws relating to land, especially its entail and its transfer. 
And there can be no doubt that, especially , coupled with^^N^. 
Gladstone’s election address, which mentioned the land laws 
as the subject of proposed legislation, the speech of Sir 
W. Harcourt had a great effect at the recent election. The 
general scope of his remarks was thus very fairly stated by 
the Times : — 

“ Sir William Harcourt justly pointed out that the so- 
called abolition of the Law of Primogeniture would not 
materially affect the tenure of land. It is merely a law that 
if a man dies intestate his real property, instead of being 
divided, like his personal property, among his heirs, should 
pass to his eldest son. It was an important law in the days 
when wills were rare, but in these days its first result would 
be to render land owners more careful to make their wills. 
The question of entail and settlement is much more thorny. 
Mr. Harcourt expresses a conviction that the existing law of 
Entail has a mischievous effect in preventing expenditure of 
capital on the land. He quotes a remarkable statement, 
"just made in a report of a Committee of the House of Lords, 
that only ohe*fifth of the land of England i^ at present duly 
cultivated. This is no doubt, an admission of great gmvity 
from such a source, and will stimulate the feeling now 
awakened on the subject, and if it can be made oqt that the 
Law of Entail is really in any considerable degree responsible 
for such a failure, a strong case would bi made out for its 
modification. Sir William Harcourt, however, is moderate 
in his suggestions, and they need not alarm the. friends of the 
existing system. He seems to think entail can be relaxed 
without being abolished, and that even its abolition need not 
involve the loss of the power of settlement.” 

But Sir William Harcourt’s opinions, expressed, too, in the 
presence of a Cabinet Minister, were far too important not 
to have had very great influence, and are, therefore, deserv- 



THE ENTAIL AND TRANSFER OP LAND. 383 

ing of notice. First, as to primogeniture, what he said was 
this ' 

** To alter it would neither effect such changes as some 
fear, nor would it operate at all to the extent which sonpie 
hope. I don’t know that any one wishes to prevent any 
man from disposing of his own property at his death as he 
pleases. The right to do this is one of the grctatest stimu- 
lants to industry and prudence — ^things in which society is 
deeply interested. What I desire is to make the right still 
more absolute than it already is. But when a man is 
unwise enough to die intestate, the IsfW, in .the case of his 
goods, makes for him such a will as a just and fair man 
might be expected to make. In the case of land, on the 
contrary, the law makes a will which no conscientious man 
in his sound mind would make. It accumulates on one child 
the whole of the estate, without regard to the interests of 
those for whom any good man would feel bound to provide. 
Surely, to reform such a state of the law would be a just and 
a wise policy ? It need not lean to sub-division, for in the 
case of small properties the estate might be sold for the 
benefit of all." 

No doubt in favour of this view it may be said that the 
tendency of modem legislation and modem law is to treat 
land as far as possible like money ; as, for instance, with re- 
ference to claims of creditors (3 & 4 William IV. c. 104). And, 
further, it should not be forgotten that originally landed 
property, like personalty, was divided among all the children, 
and for many ages no wills of land were allowed at all,, so 
that the family could not be disinherited, and shared equally, 
though it should also be borne in mind that in those 
ages estates wcfe large End population was small. But 
there is this distinction between realty and personalty, 
that personalty admits of indefinite division, whereas a small 
estate, and especially a residential estate, is such as most 
moderate estates are — is not divisible, and is destroyed by 
division. The proposal to meet this strong objection is that^ 
in cases of intestacy the estate shall be sold : but it should be 
left open to the eldest son or any other member of the family 
to preserve the estate, charging it with portions for the other 
children, equal to their shares of the money value. 

Then as to the transfer of land. Sir W. harcourt said, that it 
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MrM- intricate and costly, but he did not point out the causes 
nor make any practical suggestion for a remedy. He alluded, 
indeed, to the attomies, who at present depend on . a bad 
principle, and perhaps an alteration of their mode of re- 
muneration which is now proposed, might mitigate the evil. 
But it is surprising it does not occur to those who discuss the 
question of transfer, that the difficulty is as to the examina- 
tion of title ; and that the difficulty increases with every 
devolution of title, and, therefore must augment as transfers 
become more numerous. The more, therefore, the division and 
transfer of land is facilitated, .the more must the difficulties 
ast to title increase. This is inevitable unless something can 
be done by way of registry of title or otherwise to reduce the 
difficulty as to title. There is the root of the difficulty — ^not 
transfer but title. An estate may be transferred by half-a- 
dozen lines on a piece of paper containing no more than its 
stamp and a trifling fee to the attorney, supposing the title is 
clear. But sixty years’ peaceful possession is supposed 
necessary to give a clear title, dispensing with any examina- 
tion of deeds, and such a possession will become, of course, 
more and more rare as divirion and devolution of land 
become more frequent. And even supposing a man to start 
clear to-day with a simple absolute indefeasable title, in a few 
years by devolution and division of the land through 
deaths, mortgages, and other events or transactions 
difficulties as to title may be created. None of' those who 
talk about simplifying the transfer of land appear to be aware 
of the real source of the evil they desire to remedy. But, as 
Sir W. Hamourt truly said, “these though are only the 
fringes of a great question ; there remains behind a, far more 
important topic.’’ And what is that ? Sir- W. Harcourt 
says it is as to the efiect of settlement and entails which he 
said hinders the application of capital to the land. It is not 
feudalism, he said, but only entails, .which were knovm long 
before feudalism existed. Feudalism, he said,.M^8 not affect 
our land laws, whereas, on the contrary, it pervades the 
whole law of landlord and tenant. -BuU.Sir W. Haiicourt, in 
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dealing with the subject, did hot advert to theTiature of the 
law as to the relations ];)etween landlord and tenant, under 
which, unless by stipulation in an elaborate lease, certain to 
contain onerous covenants, or except by virtue of some 
special local custom, the landl6rd not only reaps all the 
benefit of unexchanged improvements by the tenants, and 
can either actually either raise the rent on account oif those 
very improvements, or force him to go,, leaving them in the 
soil, and enabling the landlord to exact an increased rent 
from the incoming tenant. The gross injustice of this law 
has already caused it to be altered in Irel^d, and the* 
pretences under which, it is allowed to remain in Ireland are 
obviously sophistical. It is equally obvious that this statef 
of the law must be the real proximate cause of any deficiency 
in the application of capital to the cultivation *of the soil, for 
the simple reason that the cultivation is in the hands of the 
tenants, and the tenants do most of the improvements. Yet 
on this subject Sir W. Harcourt had nothing to say, and he 
ascribed the whole evil to the Law of Entail and settlements, 
which, at the utmost, can only affect the landlords, who, 
for the most part, have nothing to do with the cultivation of 
the land. He appeals to the report of the Lords Committee 
on the subject — a committee of landlords, it will be observed 
— and he insisted that the whole mischief lay in entails, 
and' >.that limited owners would not lay out money in 
farm buildings and other improvements as owners in fee 
simple would. « But if the land is let to a good, tenant with 
adequate capital, and he is certain of getting the benefit of 
it, he will erect *the buildings and do the drains. ■ Why does 
he not do it ? Because the landlord may rob him of the 
benefit of his outlay, raise his rent, or turn him out ; a state 
of law grossly iniquitous, and as (Opposed ^ to legal principle 
as to moral justice. Sir W. Harcourt, however, was blind to 
all this, and would speak of nothing but (entails and 
settlements which, he said, prevented tenants for life from 
laying out money on the improvements of estates. We . 
believe, however,' that recent statutes give tenants for life- 

25 
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powers of leasing, and might give power Of charging for per* 
oianent improvements. Sir W. Harcourt, however, was for 
prohibiting entails of land, and giving power to charge for 
children. You may charge, he said, without entailing: 
no doubt, and so the entailed estates are charged for the 
benefit of younger children. But the answer to all this is that, 
-in most cases, those who cultivate their own land are absolute 
Owners, and that as to the rest it is almost entirely in tenancy, 
and that if the tenants had due security they would find capital. 
Sir W. Harcourt no doubt states with great force and 
eloquence th& case against entails, but might not all his 
objections be obviated by allowing more facility for barring an 
entail? He expatiated on the evils arising from great 
expectations, but are there not, on the other hand, great 
advantages, and do not the advantages generally preponder- 
ate ? Are not men who are expected to succeed to 
great estates generally brought up so as to *deal well 
with them ? And are we to legislate for extreme and 
exceptional cases of vibe or folly? It would be impos- 
sible to state the arguments against entails, with more 
eloquence and with more force. These .arguments, how- 
ever, it will be observed, apply rather to the families 
themselves, and not the farmers, their tenants, and we still 
think that with reference to the cultivation of land, and the 
welfare of the community at large, the law of landlord and 
tenant is of far greater practical importance than the law of 
entail. And we also think that even as regards the argu- 
ments so powerfully urged by Sir William Harcourt, they 
‘may be met and answered in a very simple way by legislative 
modification of entails, as for instance, by enabling a tenant 
in tail not to alienate but to transmit to a younger son, 
perhaps with the sanction of the Court of Chancery. 

We are bound to state that in his paper on the Transfer of 
Land, read before the Law Amendment Society, in 1871, the 
late Mr. Jacob Waley made six suggestions : (i) To shorten 
the time allowe d by law for the assertion of dormant claims 
to five years, with the addition of ten years in cases of in- 
fancy and absence. (2) That adverse possession should 
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operate against the estate — ^that is to say, not merely against 
the limited owner, during the currency of whose interest the 
adverse possession takes place, but against the whole series 
of owners having successive interests, who for this purpose 
should be considered as represented by the owner entitled to 
the possession and hatred by the non-assertion of his rights, 
<3) To require as a condition of the validity of settlements of 
lands ^against a subsequent purchaser, that the settlement 
should be enrolled at the Common Pleas. (4) That the pro- 
tection given to estates tail should be abolished, and that 
they should exist only for the purpose of defining and limit- 
ing the devolution of land so long as not disposed of by the 
act of the tenant in tail, and that the tenant in tail, whether 
in possession or reversion, should have in all cases the full 
power of disposing (subject to prior interests) of the fee 
simple. (3) To enable the personal representative in all 
cases to sell or mortgage real estate of the deceased, and to 
recover the money. (6) That a power of leasing, as ex- 
tensive as the Court of Chancery can exercise under the 
Settled Estates Act, should be exercisable, as a matter of 
course, and without the intervention of the court by a limited 
owner in possession. As regards a sale, he said, it may be 
reasonable that the limited owner in possession should be 
required to make an ex parte application to the Court of 
Chanceiy for leave to sell, and as he could not be allowed to 
receive the purchase money, be might, on the same applica- 
tion, obtain th^ appointment of trustees to receive the money 
and hold it upon trusts corresponding to the interests in the 
land. 

The great eminence of Mr. Waley, a real property lawyer, 
is well knowh, and the opinions of such a man on the subject 
have a high authority. They have? more interest on account 
of the measure just introduced by Lord Cairns, with refer- 
ence to the title and transfer of land. 
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The Irish Law Appointments.— The changes conse- 
quent on the formation of a new Government are extensive 
already, yet they are not completed, fo»reasons which are 
casy,9f apprehension. Lord Chancellor O’Hagan withdraws 
into private life, on a handsome retiring allowance ; and as 
he is in vigorous middle-life, and is a courteous and uriassum- 
ing judge, of^ industrious ways, and much experienceX in 
Various kinds of judicial work, it is to be hoped, that una^, 
some rtqw arrangement, connected with the Judicature Bill, 
the public may for many years to come derive benefit from 
his continued public services. Lord O’Hagan has hardly 
been fortunate in his more recent years of judicial life, for 
there have been (as all the world knows) serious and frequent 
differences of opinion between him and that most acute and 
perfect master of equity. Lord Justice Christian ; and it must 
have occurred to many minds that Lord O’Hagan was, on 
the whole, more happy as a puisne judge of the Common 
Pleas than in the higher court, with whose system he was 
unacquainted, and where his colleague in the Appeals cared not 
to disguise the consciousness of higher legal authority and of 
superior power. There is now no Chancellor of Ireland, for Dr. 

. Ball,the.fluent and able M.P. for Dublin University, the first 
Conservative of the Irish bar, renders to the rtew Government 
services which absolutely no other man can render. For this 
session, at least. Dr. Ball must, at all hazards, continue to 
serve in Parliament. The Great Seal is, therefore, temporarily 
entrusted to the following Commissioners : — Sir J. Napier, 

. Mr. Justice Lawson, — ^formerly Mr. Gladstone’s Irish 
Attorney-General— and Mr. Brooke, Master in Chancery. 
The post of Solicitor-General being declined by the Hon. D. 
,Plunket, Q.C., who has virtually left the legal profession, and 
prefers a political appointment, was with difficulty filled up. 
All the claimants had small pretensions, had rendered small 





services to the party, and held a secondary place at the bar. 
After long delays, the post was awarded, it is presumed, on 
the principle of seniority, to Mr. Henry Ormsby, Q.C., whose 
name will be new to readers. It is singular to find so few 
and undistinguished lawyers in Parliament ; and most of < 
those who essayed' to enter the door of St. Stephen’s were 
defeated. Mr. George May, Q.C., who graduated at Oxford, 
and has a large equity practice, after being rejected by the 
electors at Carrickfergus, has been solaced by the appointment 
of Castle Adviser, a post which is generally valued as leading 
up to the superior law appointments in Ireland. These 
arrangements are, as before remarked, of atemporary character. 
In the autumn Dr. Ball may be expected to receive the Great 
Seal, and the vacancy so to arise in the representation of the 
University, if it should chance to be filled up by the election 
of a practising lawyer, will, almost as of course, indicate the 
successful man as the proximate law-officer of the Crown. 
Immediately before Mr. Gladstone’s resignation he appointed 
— ^to the surprise of the profession — Mr. Christopher Palles, 
Q.C. (his Irish Attorney-General) to the exalted post of Chief 
Baron, vacant through the recent death of the venerable 
Chief Baron Pigot. The other vacant Irish judgeship (that in 
the Estates Court) has not been filled up ; and it is supposed 
that it will remain unfilled until abolition or reconstruction 
is finally weighed and resolved on — at least, until some 
enquiries are made, preliminary to a re-distribution of the 
great legal offices under that Irish Judicature Bill, which Dr. 
Ball is understood to be busily engaged in preparing. Six 
months hence,stherefore, there may be several alterations of 
greater or lesser moment, and affecting several departments, 
to chronicle in the legal system of Ireland. 

JUDiciAt, iNADEQUACY.'^We extract the following from 
a paper read by Mr. F. H. Jansoq, President of the Incor- 
porated Law Society, before the Statistical Society on 
“ Some statistics of the Courts of Justice and of legal 
procedure in England — 

“ The true test Of the adequacy of the judicial staff (assum- 
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ing that its powers are exercised, to the best advantage) is 
the expedition with which the business of the Courts is 
conducted and brought to a conclusion. The object of the 
suitor is to get his case, whatever it may be, ended ; and the 
' true interest of the practitioner lies in the same direction. 
That expedition is important to the suitor no one will deny. 
There is a common impression that the practitioner benefits 
by the law’s delay, but nothing can be more erroneous. The 
delays arising from the periods of time which, according to 
the present system of procedure, must elapse between 
certain stages of the proceedings in all the Courts, and the 
delays which arise, especially in the Court of Chancery, 
from the difficulty of getting business proceeded with con- 
tinuously before the subordinate judges or chief clerks, is 
'extremely prqiudicial to the attorney or solicitor. He has 
to keep the subject-matter more or less simmering in his 
mind (which new business would more profitably occupy) for 
an unnecessary length of time, and to look up the facts and 
figures afresh each time he has to attend before the officers 
upon it ; and, as he has to bear all the outlay for fees to 
counsel, court fees, as well as his office expenses, the delays 
referred to involve a veiy serious loss in the interest of money, 
which the few additional attendances engendered by the 
delay do not at all compensate for. One consequence is, that 
the work is not so well done, and that there is an increase of " 
cost to the suitor without corresponding benSfi^ to the 
practitioner, so that all parties suffer. A considerable time 
necessarily elapses in bringing a case to a hearing ; the 
pleadings, or ill other words, the statements on either side 
by which the exact issues to be dealt with by the Judge are 
ascertained, have to be settled, witnesses examined, interro- 
gatories exhibited and answered ; and in those cases in which 
the evidence is to be adduced in writing, this has to be taken 
and reduced into proper form. But when all this is done, 
and the cause, being ripe for decision, is set down for hear- 
ing, the suitors have not unfrequently to w^iit six or nine 
months before it is reached, and if the briefs have been de- 
livered, additional fees, called refreshers, are in some cases 
paid to the counsel for each term thaf elapses after the briefs 
were received by them. In Chancery there is, in a large 
majority of cases after the first hearing, a reference to the 
Chief Clerk to make inquiries or take accounts, the results 
(rf such inquiries or account takings being embodied in a re- 
port, on the conclusion of which the case is again set down 
for what is called “ Further Consideration,’’ the Decree made 
on which is the final and really important one. From the 
limited number of the chief clerks, and the multiplicity of 
matters referred to thiem, great delays are often experienced 
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in obtaining appointments to proceed ; and a fixed time only 
being allowed for pfoceeding on each summons, the case, if it 
it is found to occup/ (as it often does) 'more than the allotted 
period of time, is adjourned to another day, often ^t an 
interval of some weeks. I recollect a case in which I was 
engaged, one in which expedition ' was important, where 
the chief cleric, eminent in his class for industry and 
capability, was unable to give successive . appoint- 
ments at intervals of less than two months. Similar 
delays not unfrequently occur in the offices of the taxing 
Masters, of the Court of Chancery, who appear always 
to be overweighted. The delays in this office often stop the 
progress of an entire Cause. Whatever the importance of 
the case to the parties concerned, and however trivial the 
question of costs may be, the course of the C^urt is to have 
all bills of costs which are to be paid by its direction sub- 
mitted to a Taxing Master (who has no previous knowledge 
of the business, and sits in a veiy different locality to the 
other chancery officials), and generally to have the taxation 
complete before the final order or decree is made. In a letter 
which appeared in the Times of 26th January from a firm of 
solicitors, it was stated that on the 15th July last they ap- 
plied at the office of one of the Taxing Masters in Chancery 
for an appointment to tax some bills of costs in a suit, but 
were told the office was quite full, and that there was no 
chance of obtaining an appointment before the long vacation, 
which turned out to be the case. On the 3rd of November 
they again applied, and obtained an appointment for the 3rd 
^December> being the earliest day that could be named, the 
arrears left at the closing of the office for the long vacation 
having been so large. They«add that a considerable loss was 
occasioned to their clients by this delay; that the Taxing 
Masters, as well as all the departments of the Court of 
Chancery, are underhanded, and that, in their opinion, its 
business would be largely increased if facilities were given for 
its transaction in a reasonable time. ^ Some profane and 
shortsighted persons would perhaps say that such increase 
would not be an unmixed advantage to the community ; but 
it is clear that those who need the aid. of the Court ought to 
be able to obtain it promptly, and not find it choked with 
the business of other people. I ought not to omit 
to mention that the apparenlf expedition with which 
some Judges of the Court of Chancery* have got through 
the business, of their courts is attributable to the practice 
of throwing upon : the Chief Clerks important duties which 
they were- not originally intended to perform. It has 
often been- argued that an addition to the number of Judges 
of this Court would enable them to work out in chambers 
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their own decrees, while the facts and circumstances were 
fresh in their minds, leaving the Chief Clerks to dispose of 
the administrative business, which is now too often kept 
waiting for the consideration and discussion of important ques- 
tion^* of principle that would be more properly dealt with by 
the Judges. Another great want is that of readier access to 
the Judge. If there were the same facility of appeal from the 
Chief Chief to the Judge as there isjfrom a solicitor's clerk to 
his principal, as there easily might be if a Judge sat in chambers 
three days in each week, much valuable time would be saved. 
In my own opinion the real cause of the delays in the ad- 
ministration of justice arise from, ist, the want of a sufficient 
judicial force especially in the Court of Chanceiy ; and, 2nd, 
the occurrence of what is technically called Vacations. If 
there was more Chancery Judges, they might get through 
in chambers a^great deal of work which is now taken in hand 
by their subordinates, with a necessary subsequent reference 
or appeal to themselves ; and the judges would be able to sit 
regularly in chambers during the day, instead of coming 
there after six hours of hard work, in a more or less ex- 
hausted condition of mind. In the Taxing Master’s offices 
the great want is of assistant clerks to do the routine work 
of checking lengths of documents, vouching disbursements, 
and the like.” 


BOOK KKVIKWS. 

Blount’s Customs of Manors. — ^This is a new edition of the 
** Tenure of Land, and Customs of Manors,” originally collected 
by Thomas Blount, (in 1679), and republished with additions in 
1784, and 1715. The present edition is by Mr. W. Carew 
Hazlitt, who represents the third generation of a family to whom 
literature owes a great deal, and to whom it may now be added 
that law will owe not a little. For this is a work which reflects 
a great deal of light upon {he histoiy of our law, which will be 
understood when it h borne in mind that manors and their cus- 
toms still exist, and that ancient tenures not manorial also still 
continue to exist. Mr Hazlitt says very truly, that a reprint, 
after a lapse of nearly sixty years, of a work of such established 
and well merited reputation as Blount’s Tenures did. not 
seem to require an apology. And we may add, that on 
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the contrary, it has iaid legal antiquaries and the lovers of 
legal history uoder a very heavy debt of gratitude to the 
spirited editor. Nor is it a mere * republication for which 
v/e are indebted to Mr. Hazlitt, for a great deal of labour has 
been expended in correction^ ^and improvenvents, and more than 
a hundred new articles have been added. In these, however, the 
editor explains^ that he has restricted himself to cases in which 
there was either a custom or a service. It should be added that 
in every case the authority is cited, and either the original is 
given in a note, or a reference to a place where it is to be founds 
It should iiirther be stated that no expense has been sj^ared in 
bringing out the work well. It is printed in fine clear type, oo 
fine thick paper, and is, in size and appearance, uniform with the' 
valuable publications of the Master of the Rolls, to which, it may 
he added, it forms a useful and valuable complinion. For a 
knowledge of these ancient tenures and customs throws a vast 
deal of light, as has already been observed, upon the sources of 
our early history and law. Mr. Blount said himhelf in his pre- 
face, ** I thought a collection of some temarkable tenures of land 
and unusual customs of manors might nb^ be unacceptable to 
the student, when weary with poring over Littleton’s Tenures 
and his learned commentator.” He, however, appears rather to 
have contemplated diversion or entertainment, ' than any aid 
to study ; but his editors perceived the importance of the old 
tenures as illustrations of law and legal history, and Mr. Hazlitt’s 
remark is of a still graver nature when he observes that the result 
of the work is to show that our ancient landed gentry, in return 
for certain privileges, acknowledged certain substantial obliga- 
tions and duties. It is undoubtedly true^'that legal history shows 
that originally no land was held — that is even in fee simple — 
except subject to certain services, which in respect of lands held 
of the owner were rendered to the Crown, and which, though in 
the course oLages they became obsolete and absurd, were 
yet originally of €ome substantial value, and whether rendered in 
money, or in kind, or in service, were of some use to the country 
in helping either to support the sovereign or 'defend the realm. 
This, no doubt, has an important bearing in a constitutional 
point of view, and especially as tp the justice of throwing a fair 
shafe of taxation pn the land, taxation being the only modern 
equivalent for these ancient services to the Cri)wn. 

Lincolns’ Inn, its Ancient and Modern Buildings. — B y , 
Mr. Spilsbury, the Librarian. Nearly a quarter of a centuiy has 
elapsed since the first appearance of this interesting work (which 
embodies an account of the library), and it is now presented,^ in a 
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new and elegant form, well suited to the drawing room, as well as 
the libraries of all members of the Inn, and all admirers of these 
ancient societies, and lovers of things ancient in general. Every- 
thing of interest in {he history of Lincoln's Inn is clearly told. 
In the Introduction the origin and nature of these learned 
Societies is shown, and then comes the Histoiy of the Society of 
Lincoln's Inn, followed by admirable descriptions of its hall, its 
chapel, its library, and everything connected with it ; not forgetting 
its connection with the general scheme of legal education. 
Altogetherit isa most excellent little work, containing a great deal 
of curious and interesting information. 

Manual of Public Health. — ^This is a book compiled for 
the use 'of locaP authorities, medical officers of health and others, 
by Mr. Michael, Barrister, Mr. Corheld, Professor of Hygeine and 
Medical Officer of Health ; and Mr. Wanklyn, publib analyst for 
Bucks. The whole is edited by Mr. Ernest Hart, who, in a brief 
introduction, thus explains the plan and object of the work. 
** Those who are called upon to carry out duties connected with 
the Public Health Act of 1872 have to deal with subjects involv- 
ing three separate kinds of knowledge — legal, medical, and 
chemical. ' The duties are so multifarious, and, to* many now 
engaged in them, they, are so novel, that it seemed advantageous 
in the production of a Manual of Public Health, to secure the 
assistance of three gentlemen severally experienced in each of the 
three branches of knowledge involved. Hence the origination of 
this manual, in which I have had the advantage of the collabora- 
tion of three able and well-known authorities. Although I am 
responsible for the general construction and editorial supervision 
of the work, and for whatever faults may exist in it, such merits 
as may be found in its execution, will, of course, be properly 
fUicribed to the authors, and not to the editor.” The contents of 
the work are thus described : Chapter i, the Centsal Authorities ; 2, 
Local Authorities ; 3, Officers and powers of local authorities ; 4, 
Road aM Ways ; Si Sewers ; 6, Water Supply ; 7, Public and 
Private . Lighting ; 8, Nuisances; 9, General, comprising a veiy 
useful index to powers and pepalties under the Sanitaiy Acts. 
Then follow three chapters on “ Positive pulies,” Rdfuse 
Matters,” and ** Water Ckrriage System.” ^ This will suffice to 
give a general idea of the plan and acope of the wbrk, which un- 
doubtedly is of a highly useful character, and is veiy carefully 
executed. The sanitary legislation, which has taken {dace within 
tile last twenty years, and especially under the more recent Acts, 
forma one of the most remarkable' features, and characters of the 
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age ; and it*is presented in the work before us, in the most suc- 
cinct and convenient form, and at the same time with the utmost 
care and accuracy. 

History of the Common Law. — B y J. P. Yeatman. This 
work, the author assures us, embodies the labour of many 
years, and the subject is one of no small interest. It is the 
history of the Common Law of Great Britain and Gaul from 
the earliest period to the times of English legal memory. 
The objpct is to exhibit the primitive sources of our Common 
Law in its earliest state, and with that view Gaul is included 
as well as Great Britain. No doubt Great Britain formed a part 
of the Roman Province of Gaul, and the author agrees with Lord 
Coke and other learned writers in considering tha^the germs of 
dhr Common Law are to be traced back to the long period of the 
Roman occupation of this country. But the author goes back to 
pre-historic trials, and there we cannot follow him, for he is 
in the region of fancy and fable. There is another reason 
for including Gaul, and that is, that on account of the 
close connection between this country, and some parts of 
what is now called France, in later Saxon times, and still 
more so after the Conquest, when some provinces of France 
were united with this country under the same sovereignty, there 
would necessarily, on that account, be some community between 
the laws of the two countries. And this in point of fact is to be 
seen from a comparison of the Coustumeir de Normandy with the 
Mirror of justice ^ or any other of the sources of our ancient law. 
The author’s view in a word is that the Saxons were mere bar- 
barians ; and that the elements of law and civilization to be found 
in this country after their invasion must have been derived from 
other sources. He traces them in a great degree to the lengthened 
Roman occupation of Britain, during which it undoubtedly 
attained a high degree of civilization. This is the view upheld 
by Mr. Finlason, in his Introduction to his Edition of Reeve’s 
History of the English Law ; and it is not easy to understand 
why Mr. Yeatman should represent him as he does in his 
Preface as describing our ** polished ancestors ” as ignorant and 
barbarous. This is the description which Mr. Finlason gave of 
the Saxons, not the Romanized Bntons, and Mr. Finlason 
fully recognized the importance of those elements of law and 
civilization which were derived from the Roman rule in thi^ 
country. Indeed so much so, that he has been ridiculed by some 
writers for having carried the view too far, and Mr. Stubbs, in 
his Constitutional History,*’ first published, a work of great 
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ittteitist and value, represente him as tracing trial by jury to this 
source exclusively. ’ But this is doing him injustice in the 
Opposite direction ; for Mr. Finlason hdd likewise laid great stress, 

. as 'Sir James Mackintosh had done, on the influence of the eccle- 
siastics, which that great writer considered the principal source 
' through which Roman law and civilisation acted in this country. 
To this source, however, Mr. Yeatman has been entirely inatten- 
tive, and hence he has done great injustice to the Saxon age. 
The Saxons, it is true, were barbarians, but their ecclesiastics were 
often men of great learning, and generally had some degree of edu- 
cation. The name of Bede alone ought to have reminded any one of 
this, and he mentions many ecclesiastics of his time in terms of 
eulogy for their learning. The learned Theodore, the records, of 
whose labour are to be found in the Saxon Laws and Institutes, 
was only one among a number of learned prelates whose infill 
ence helped to illuminate the Saxon age. The name of Alciun 
became illustrious in Europe, and the great Emperor Charlemagne 
recognized his worth and obtained the advantage of his assist- 
ance tn the great work pf restoring law and civilization. Among 
these Ecclesiastics were the authors of the Saxon Chronicle and 
the Life of Asser, and other records of the Saxon times, and there 
is reason to believe that they had a great influence in the com- 
position of the later Saxon laws, secular, as well as ecclesiastical. 
Mr. Yeatman, indeed, rather rashly, and on grounds clearly un- 
tenable, denies the genuineness of all these documents, so that 
he would leave us without a line of information as to the Saxon 
age. Yet the history of Bede itself, undoubtedly genuine, in- 
. forms us that the Ecclesiastics did write records of their time, and 
there is no reason, therefore, on earth, to doubt the genuineness 
of the Saxon chronicles and the life of Asser ; and William of 
Malxusbury distinctly tells us that in his time there were histories 
in the vernacular, which all understood to. mean the Saxon 
chronicles; While, as to the Saxonr laws, they bear clear internal 
marks of genuineness, . and Mr. Yeatman giveo no good reason 
for doubting them. For a writer on the histoxy of our laws to 
begin by^denying the genuineness of all early records of it, is 
indeed hopeless. And Mr. Yeatman is inconsistent in denying 
the genuineness of the Saxon laws, while upholding those of 
Howell Dha. Nevertheless, Mr. Yeatman’s work is, though 
unsound on these points, vigorous and lively, and embodies the 
results of much reading. This is only an instalment, being the 
first of four parts, which are to be issued, and, ho doubt, when 
completed, it will*contain much that is interesting and valuable. 
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Manual or the Laws ANb Courts of the United States. — 
This work we are told is desijg;ned for lawyers and business men. 
It aims to give an accurate statement of the law in all the States 
and Territories of the United States, upon these subjects, in 
regard to which the lawyer or merchant haying business interests 
beyond the limits of his own State, most frequently finds himself 
in need of information. It gives also the Courts of the United 
States, and a Directory of Practising Lawyers. The subjects 
treated of include attachment of property for debt, showing 
under what causes these remedies may be had ; claixivs against 
estates of persons deceased, deeds^ and mortgages, and 
the requisites for their execution, and their mode of ac- 
knowledgment and proof, and the rights of aliens to hold pro- 
perty,. exemption of property from attachment or execution, 
limitation of action, notes, bills, and protests. In connection 
with this part of the book will be found forms of certificates of 
acknowledgment and proof of deeds and instruments, and forms 
for taking depositions. Altogether, the work appears highly use- 
ful for the purpose for which it is designed. 

The Statutes Revised. — Vol. V., 52, George III. to 4 
George IV. (By authority, London, Eyre and Spottiswoode,** 
1874). The present volume contains the statutes now in force 
passed during twelve years. The work has been con- 
ducted on the same plan as that .followed in the preceding 
volumes. The usual chronological table of statutes for the 
period contained in the* volume is prefixed. We have to express 
our satisfaction at the speedy appearance of this volume, after 
that of its predecessor, and we hope that the work may advance 
rapidly towards completion. The chief practical benefit will be 
derived from those volumes that are still to come. 


The Regulation of Railways Act, 1873, and other 
Railway and Canal Statutes. By J. M. Lely. (Sweet, Chancery 
Lane, 1873). Mr. Lely lost no time in producing a work on the 
Regulations of Railways Act.” This book contains all that 
such a book could contain, at the time it was published, by way of 
briiiging together the law on the subject, and^we would especially 
point to the history and summary of cases decided on the 
Railway and Canal Traffic Act, 1854, both by the English and 
Scotch tribunals. The arrangement of this table 'is clear and 
convenient^ and from it at a glance can be seen the subject matter 
of complaint, the decision of the Court, and the ground of each 
decision. 
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CORRESPONDENCE. 

CsTUME OP Judges. 

To the Editor of the Law Magazine. 

Sir,— 

Will you or any of the correspondents of the Magazine 
Ipndly inform me whether the Judicature Act of last session will 
have the effect of superseding or in any way altering the costume 
as at presentworn by the judges of the Superior Courts of Common 
Law when sitting in open court ? As everyone who.has read it is 
aware the Act practically amalgamates the three Superior Courts of 
Queen's Bench, Common Pleas, and Exchequer, while preserving 
for divisional purposes the name of each. The Act also renders 
it unnecessaiy that a judge, appointed after the Act takes effedt, 
should be a seijeant-at-law. The variety of judicial costume 
that is worn by the judges at different times throughout the year, 
is to be accounted for by the fact of their being seijeants, and 
justices, or barons, as the case may be. Though only one kind 
of costume is worn by the seijeants when practising at the bar, 
we know that it was different in Chaucer’s time, as appears from 
the description he gives of the seijeant in his Canterbury 
Tales.** Are not the distinctive forensic costumes which were 
then worn, now worn on the bench 7 

Will you, or any correspondent, also kindly inform me of any 
book that treats of this subject, or rather the subject of judicial 
and forensic costume of judges and lawyers in general ? 

I am Sir, yours, &c., 

An Attorney-at-Law. 


EXAMINATIONS AT THE INCORPORATED LAW 
SOCIETY. 

HILARY TERM, 1874. 

At the final examination at the Incorporated Law Society the 
following special prizes were awarded : — The Timpron Martin 
Frizz for candidates from Liverpool. — Mr. George BarroWs 
Cummins having passed the best examination in the year 1873, 
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and having attained honorary distinction, the Council have 
awarded to him fhe prise, consisting of a gold medal, founded by 
Mr. Timpron Martin, of Liverpool. Mr. Cummins obtained a 
prize in Michaelmas, 1873. The Atkinson Prize for candidates 
from Liverpool or Preston. — Mr. George Hime having, from 
among the candidates, shown himself best acquainted with the 
Law of Real Property and the Practice of Conveyancing, having 
otherwise passed a satisfactory examination, and having attained 
honorary distinction, the Council have awarded to him the 
prize, consisting of a gold medal, founded by Mr. John Atkinson, 
of Liverpool. Mr. Hime obtained a prize in Michaelmas Term, 
1873. The Broderip Prize open to all candidates. — Mr. Henry 
Nicholas Grenside having shown himself best acquainted with 
the Law of Real Property and the Practice of Conveyancing, and 
having attained honorary distinction, the council have awarded 
the prize, consisting of a gold medal, founded by Mr. Francis 
Broderip, of Lincoln’s-Inn. Mr. Grenside obtained a prize in 
Hilary Term, 1873. The Scott Scholarships open to all candi- 
dates. — Mr. Edwin Murcott being, in the opinion of the council, 
the candidate best acquainted with the theory, principles, and 
practice of law, they have awarded to him the scholarship founded 
by Mr. John Scott, of Lincoln’s-inn-helds. Mr. Murcott obtained 
a prize in Michaelmas Term, 1873. The Birmingham Law 
Society's Prize for candidates from Birmingham. — The examiners 
also reported that among the candidates from Birmingham in the 
year 1873, Mr. Richard Alfred Pinsent passed the best exami- 
nation, and was, in the opinion of the examiners, entitled to 
honorary distinction. 

At the Final Examination of Candidates for Admission on the 
Roll of Attorneys and Solicitors of the Superior Courts, the Ex- 
aminers recommended the following under the age of twenty-six, 
as being entitl^ to Honorary Distinction : — ^William Arnold 
Hepburn; John Archbald Dixon, Charles Gover Woodroffe; 
Charles Leopold Samson ; Herbert Beaumont ; — The Council of 
the Incorporated Law Society have accordingly awarded the 
following Prizes of Books, to Mr. Hepburn, the Prize of the 
Honourable Society of Clifford’s Inn ; to Mr. Dixon, the 
Prize of the Honourable Society of* Clement’s Inn ; To Mr. 
Woodrofle, Mr. Samson, and Mr. Beaumont, Prizes of the 
Incorporated Law Society. The Examiners have also certified 
that the following Candidates, under the age of twenty-six, passed 
examinations whicji entitle them to commendation: JameiB^ 
Grundy, Wilson Dawson, Arnold Heseltine, Isaac Gaitskell 
Jennings, William Morley, William Burd Pearse, John Alexander 
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/Tilleard, Albert Watts. The Council have accordingly awarded 
them Certificates of Merit. The Exanfiners have further 
announced to the following Candidates that their answers to the 
questions at the examination were highly satisfactoiy, and would 
have entitled them to Honorary Distinction if they had not been 
above the age of twenty-six : Thomas Mark Taylor, Richard 
Barker, the younger, who would have been entitled to Prizes, and 
Samuel Budd, B.A., Frank Geary, Thomas Hudson, who would 
have been entitled to Certificates of Merit. The number of 
Candidates examined in this Term was i6g ; of these 155 passed, 
and 24 were postponed. 


APPOINTMENTS. 

Mr. John Sniale, Chief Justice of Hong- Kong, has had the 
honour of Knighthood conferred upon him ; Mr. F." A. Redwell 
has been appointed Judge of the County Court (District No. 16) ; 
Mr.W.Ffooks-Woodforde, Judge of the County Court (District No. 
19) ; Mr. Edlin, Q.C., Assistant Judge of the Middlesex Sessions. 
The following have been appointed Queen's Counsel : — Mr. P. .C. 
Gates, of the Home Circuit ; Mr. F. A. Inderwick, of the Home 
Circuit and Probate Court ; Mr. E. H. Pember, of the Midland 
Circuit, Parliamentary draftsman: Mr. F. A. Philbrick, of the 
Home Circuit, Recorder of Colchester ; and Mr. G. P. Bidder, of 
the Home Circuit; the Lord Chancellor has appointed Mr. 
Henry J. L. Graham to be his Principal Secretary; the Hon. 
Edward P. Thesiger to be Secretary of Presentations ; Mr. 
Edward Ross, Secretary of Commissions; Mr. F. A. Corley, 
Gentleman of the Chamber; Mr. J. A. Freeman has been ap- 
pointed Town Clerk of Brighton. Ireland , — The Commissioners 
charged with the custody of the Great Seal of Ireland are the 
Right Hon. Sir Joseph Napier, the Right Hon. Mr. Justice Law- 
son, and Master ^ Brooked Scotland, — Mr. John Millar has been 
appointed Solicitor-General for Scotland. Jamaica, — Mr. G. H. 
Bame has been appointed Solicitor General. Hong~Kong, — Mr. 
Francis- Snowden has been appointed a Judge of the Supreme 
Court. i 4 /rfca.— Mr. George Phillips has been appointed a Judge 
of the Supreme Court of the Straits Settlement ; and Mr. T. T. 
Ford a Junior Judge of that Court. 
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I.— MEDICAL EXPERTS.* 

By J. H. Balfour Browne, Barrister^at-Law, Ruthor 

of “ The Medica^Jurisprudence of Insanity,” &c., &c. 

fTHIS does not seem to be an inopportune time to examine 
the question as to the use of experts in Courts of Law, 
and to endeavour to arrive at some definite principles in 
relation to the admissibility of their evidence. All sorts of 
absurd claims are, in these days, made in the name of 
science. Science is doing ail the talking in our modem 
time, but it is a question whether it is making more real 
progress in the laboratory or on the platform, whether it is 
really wielding the sword with which it may conquer nature, 
or only flourishing the laurels it has already won. Never 
was there so much talking about science, but it must remain 
to be seen whether it is making as much progress through 
the froth and Spume of this wide spread praise as in the days 
when folk were willing to talk less and do more. However 
that may be, its claims are enormous. It claims to be the 
only method of education, and men like Herbert Spencer 
and Huxley assert that no good, is to be got out of the 
osteology of thought which lies in roathenlatics, or out of the 
vague knight-errantry of thought which lies chronicled in 

* Bespoludbility in Mental Duease, by H. Mandal^, M.D., ProfeaBor of 
Medical Jnriaprndenoe in UniTersity College. London, Henxy B. King and Oo.» 
1874. 
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history, but that in the facts of science alon^there is nourish- 
ment for minds. But the claims of science in relation to law ^ 
are no less striking, and it is curious to note that those scientists 
who are least well informed are the most exacting in their 
demands. This might seem strange at first, but a little 
consideration will show that this phenomena is explicable 
upon the ordinary principles that the greatest charlatans are 
those who demand the greatest amount of credulity. It 
has been asserted with some truth that it is slaves make 
tyrants, and it is certain that it is the credulous who create 
impostors. However, our experience of lawyers is that they 
are somewhat disinclined to yield a ready adhesion tjp this 
new creed of science, unless it can show ihe credentials 
which entitle it to be received at the court of belief, and 
these ape good and sufficient reasons. We shall see wh^t 
this new creed is in relation to the subject with which we 
have in this place to do. Dr. Maudsley is one of the prophets 
of this new religion of science. He wiites well, and his books 
are read ; and, possibly, he is believed in. He is one of those 
who is exorbitant in his demands for science, and who regards 
all lawyers as little better than numbskulls, because thei^ 
not prepared to accept medical evidence at more than its 
worth. In the work before us there is some gentle sneering 
at the late Lord Westbury because he condemned the evil 
habit which had grown up of assuming that ** insanity was a 
physical disease.” We have already had occasion to deal 
with the whole question of insanity in relation to law, and to 
point out that the undoubted fact which i& asserted by 
medical psychologists that insanity is a physical disease, has 
nothing to do with the question of the irresponsibility of the 
insane ‘in Courts of Law, or their incapacity to exercise the 
functions df citizens. No doubt every insane act is due to*a 
certain disease in the brain, but those gentlemen who assert 
that would not deny that any act which a so-called sane 
man can perform is due to his organism, due to a certain 
change, say, in the convolutions of the brain. But.although 
physiologists alone are capable of appreciating these changes. 
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it could not, we imagine, seriously be contended that all 
cases of contract should be submitted to them for their 
approval, and it does seem to us equally ridiculous to say 
that “the ground which medical men should firmly and' 
consistently take in regard to insanity is that it. is a physical 
disease; that they alone are competent to decide upon its 
presence or absence; and that it is quite as absurd for 
lawyers or the general public to give their opinion on the 
subject in a doubtful case as it would be for them to do so in 
.a case of fever.*! Yet these are Dr. Maudsley*s words. No 
lawyer wants, so far as we know, . to give his opinion 
either as to insanity or as to fever. He dods not profess 
to be able to do so, but he does assert that he and the 
public are in a position to judge of conduct, that the proof 
of the existence of such insanity as incapacitates for civil acts, 
or renders anindividuallrresponsible in case of the comnlission 
of a criminal outrage, lies in conduct, and that the fact 
that in the case of the insane the act is the result of certain 
changes which medical men have chosen to call disease, and 
that in the other it is due to certain changes which medical 
men have, with as much arbitrariness, chosen to call health, 
has nothing whatever to do with the subject. It is pas^ng 
strange that persons of sound intelligence canhot see this, 
but that they will go on writing and speaking as most medi- 
cal men write and speak in these days. We hear/ of the 
bench “ frowning down psychological truth,’* and we have 
Dr. Maudsley claiming that insanity should lie treated, “ not 
as a subject of ftioral inquiry, but as a disease, to be mvesti^ 
gated by the same methods as other diseases.** As to this 
last claim, let us say one word. Law has nothing to 1 do with 
the investigation of diseases. If a man had lost^a leg, 
it was necessary to prove that he could not have walked^to,.Jt" 
certain place in consequence of that deformity, all tlie 
evidence that will be necessary will be such as proves that 
he was legless ; evidence as to the- disease under which he 
laboured, and the necessity of the surgical operation are 
beside the point at issue. So it is in the case of loss of'mind : 

26 — z 
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whether the cause of the loss be general paral}rsis or brain 
wasting, matters not to the lawyer, although it Tnay to the 
psychological pathologist ; but the qli^stien that law has to 
decide is this, was the individual at a certain time and in 
relation to a certain act, in such a relation as to knowledge 
and will, as that which is occupied by the majority of man- 
kind when similarly circumstanced in connection with like 
acts ? But enough has already been said on this point here 
and elsewhere. ' Lawyers are not likely to be turqed fjom 
their staunch position by all the illogical vituperation which is 
poured out of such vials of wrath as are to be found in the 
breasts of those medical experts who have suffered a severe 
cross-examination, in which their threadbare theories fell to 
rags} and their high reputations looked bqt as ill-founded as 
their decrepit definitions and washed-out distinctions. 

But we meant in this paper to deal with the question as to 
the admissiblity of the evidence of medical experts, and to 
give those gentlemen who appear in the witness box certain 
little pieces of advice, which will probably share the fate of 
all adyicti, and not be taken. 

Thet evidence of skilled witnesses have never met with 
much fiivour in courts of law, and it has been remarked that 
it is stlways the judges who have been the least able lawyers 
who have been the mest willing to admit evidence of opinion. 
In mgidem times there has been a great reaction against 
authority. The right of private judgment has been claimed, 
and the worthlessness of the opinions of those who are not 
able to state facts upon which such opinions^re founded, and 
the , superfluousness of the opinion when once you have the 
facts has heen thoroughly recognised. But judges have long 
apprecia|ed these facts in relation to evidence. The wit- 
nesses who came to speak to facts have been held in much 
esteem, those whb came to speak to opinions or to draw infer- 
ences from facts, have had but little credit in courts of law.* 
Thus we find Lord Campbell remarking, “ Skilled witnesses 
come with such a bias on their minds to support the cause in 


8m Taylor On ErUonce, p. 78, sm. 60. 
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which they are embarked, that hardly any weight should be 
given to their evidence,” ^ and ^ an able writer upon the 
Law of Evidence, has observed that when witnesses come 
merely to give their opini.(5n ** it is often quite sur-^ 
prising to see with what facility and to what extent these 
views can be made to correspond with the wishes or the 
interests of the parties whp call them. They do not indeed 
wilfully misrepresent what they think, but their judgments 
become warped by regarding the subject in one point of view, 
that^ven when conscientiously disposed, they are incapable of 
expressing a candid opinion. t It cannot be doubted by any 
one who has paid even a trifling attention to thb subject that 
the caution with which the courts have been in the habit 
of receiving this kind of evidence was well advised. Every 
thing that is objective is capable of confirmation. Thus aiact 
can, although it is sworn to by one person, be disproved by 
others, but opinion, in that it is subjective, is capable neither 
of confirmation nor of disproof. Can it be wondered, then, 
that individuals who are called upon to express their opinions 
are much less careful than those who come to spealc to facts ? 
This of. itself takes away much from the value of sych testi- 
mony. But, again, to judge of the value of an opinion one 
must be made aware of the real capacity of the individual 
whd expresses it to form one. Not every medical practitioner, 
it will be admitted, is capable of forming a correct estimate^of 
the value of certain diagnostic symptoms of an obscure brain 
disease. This again, then, introduces a large element of 
doubt and uncertainty, and shows how wise our courts of 
law have been in attaching very little weighty to the 
evidence of skilled witnesses who expressed oilly opinion. 
Medical men have, to do them justice, seen tl^je advantage 
which «would accrue to them if the^ could induce .Courts pf 
Law to acdept their opinions as if they^were facts, and a 

, • Tracy Peer, 10 Cl. and Fin. 191. See also Gurney e. Langlands. 5* B. and 
A. 830. Neal's ease cited 1 Bedfleld on Wills ch. ill., 13. Gay v. Mntaal Insure 
aaee Company, S Bigtov's Life Cases 14. per Woodznff, J. 

t Taylor on Eridenoe (p. 78. sect. 60). 
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- good deal of the vituperation about “ frowning down pyscho' 

; If^cal truth ” is occasioned by the refusal of our judicial 
: Euthorities to do anything of the sort. lliusDr. Maudsley, 
'^who, claims that medical' men alone ought to be asked to 
; decide whether insanity exists .or does not exist, speaking of ■ 
< the experienced physician, says, He may not always be 
able to impart to others an exact account of the steps by 
which he has reached his conclusions, unconscious acquisi* 
tion and instinctive decision preceding conscious method 
and deliberate judgment, but his opinion may still be sound.” 
May still be sound ! And it is for this we are to deprive 
judge and jur^ of their functions and leave the determination 
of the guilt or innocence of every criminal in whose case 
; there is a suspicion of insanity, (and in what case is there not* 
such a suspicion ?) to be determined by medical men who are 
only to be required to decide instinctively, to acquire the 
facts unconsciously, and who are not to be trammelled by 
the' necessities . which are incumbent upon all peddling 
human beings, of conscious method and deliberate judgment. 
There never was such a ridiculous attempt to revive the 
sway of authority , which would be the apotheosis of ignorance. 
For it is ignorance which wants to be believed without 
reason, it is ignorance which relies upon unconscious 
acquisition and instinctive decision. Knowledge is content to 
show the facts upon which it is founded ; it can explain eveiy 
8tep''Wjnch brought it to its position of certitude, and can 
. prove the deliberation of its judgment. No 'wonder Courts- 
of I^aw have , had a distaste for skilled Vitnesses, and 
especially for medical experts. But let us -look at' the law 
the eubjedt. 

The .object of all evidence is to place the jury, in the posi- 
tion of eye imd ear witnesses of a certain event, or a certain 
series of events, and the theory of the law in so tainging the 
facts representatively before the jury is that they, as ordinary 
naen, uninfluenced by favour, or fear, by hatred or love, will 
' ' be able to judge of the guilt or innocence of an individual if 
' thus brought to view the act and the* actor at the time the 
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deed was done. No doubt a person who saw a deed done 
might best say, first, who it was that did it, and, secondly, if it 
was done in anger or self-defence, but such an one might 
and probably would scarcely have- that calmness and im- 
partiality which would make a decision just and right, and 
the law, by -saying we will call those who saw the deed 
before twelve unprejudiced men, and ask them to decide 
upon the question of guilt or innocence, have, it seems to us, 
done well. But evidence is not always thus direct. Fre- 
quently acts are done when no eye or ear is near to see or 
hear what transpired. Thus take the case of a murder. No 
one, say, saw it done, but some one saw a* man near the 
place where the murder was committed. Another person 
saw the same map washing his hands in a road-side pool. 
Another saw him burn a shirt. And a fourth recognised a 
knife which was found near the victim, as one which had 
been in the possession of the man who was seen near the 
place, who was seen washing his hands, who was seen burn- 
ing the shirt. All these persons speak to factS;. They say* 
what they saw, and it is for the jury to draw or not to draw 
the inference whether the man who is sworn to as having 
done these several acts was the person who committed the 
murder. But there are many cases in which the jury simply 
from the statement of facts would be unable to draw any 
correct inferences, cases in which a correct inference depends 
upon a knowledge of certain facts which do not lie within 
^he bounds of ordinary experience, and in such cases the 
law has allowed skilled witnesses to be called with the in- 
tention, as it seems to us, of supplying the peculi^ir experi- 
ence which the jury, as ordinary men, are supposed to. lack.* 

* See MoFadden y. Mnrdook, 1 Ir.B., G.l^ 211. The rale ii that witnenes 
poBsessing pecnliar skill may be examine^ when thb question to be dedded 
80 far partakes of the charaotor of a seience or an art as to reqaire a ccmrae of" 
previous habit or study in or^r to obtain a competent knowledge of its nature. 
1, Bmith, L. G. 491, note to Carter v. Borbm. Although an expert must have 
spseiat knowledge^ no rule can be laid down as to the extent or amount of such 
knowledge necessary to entitle a man to be considered an expert.— Ardesco Oil 
Company v. Gibson, 68, Pa. Bt. 146 ; State y. Wilcoxr 67 Barb (N.Y.) 604. 
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^hU8 suppose in the case of the finding of a dead body that 
wound is observed upon the corpse, and further sup- 
jjfiM&that some one, the accused, was seen to inflict this 
9lttle wound, {hen the whole question as to the guilt or inno- 
jceuce oi the accused will turn upon the consideration of 
(the question as to whether the wound found caused death. 
^People do die suddenly, and if an individual liable to 
heart disease died after a quarrel in which some one 
had inflicted a wound which wound had nothing to do 
with the cause of death, the person causing the wound 
is evidently not guilty of murder. So in the* supposititious 
case, the preliiftinary question for the jury to decide before 
coming to a conclusion as to the guilt or innocence of 
the accused is, whether the wound could cause death.’*^ 
Now, the experience of medical men is supposed, on 
the ground of the maxim, that ** every person should 
be believed in his own art,” to be the same in relation to 
those matters, that the experience of ordinary men is in rela- 
tion to matters of business, and in such a case it has been 
customary to summon a medical man, not merely to speak to 
a fact — say of the existence of the wound — but to draw an 
inference from the facts — say of the size, the nature, 4he 
position of the wound— either observed by himself or des- 
cribed to him by what he has heard in court, and to say 
whether such a wound could cause death. But, although the 
opinipn of witnesses founded on the case as proved by other 
witnesses at the trial is admissible, t it must be the opinion of 
a witness possessing peculiar skill, and it must^ be in a case 
in which from the nature of the circumstances inexperienced 
persons have not the means, or are unlikely to prove capable 
of forming a correct judgment without assistance.:!; A 
witness not a professional expert is not competent to express 

Shelton ▼. State, 84 Texas, 662. 

« 

t B. ». Wri^t, B. tad B. 4S6. B. *. SMoIe, 1 M. and BoK 76. pw Buka, J. 
Venvidc •. Bdl, 1 0. Mid Kir , 813. Bmikwith v. SydebotliMii, 1 Camp. 117. 
OoUett f. Collett, 1 Oort., 687. 

1 ITFaddea^. MarduA, 1 lr..B., 0. L. 211. 
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a general opinion on- the question whether an individual was 
sane or insane, though wh^n examined as to what he himi^ 

' self witnessed in regard to such individual, he may state the -, 
impression. produced on his mind by what he observed ;* but 
he must state, if required, the facts from which his opinion 
is formed, so that the jury can judge of the value of his 
opinion.t This witness, then, is a medical expert. In many 
other cases medical men are summoned to give the jury the 
advantage of that professional skill and peculiar experience, 
which is necessary to the due understanding of the point at 
issue, and to the justness of the inferences which they have 
to draw from the facts proved. Thus, in many cases, ques- 
tions as to the causes of disease, the treatment of sickness, 

. the precise period of death, and the presbmption of survivor- 
ship, .or the chance of recovery, must cdme before courts of 
law, and in such cases it has been usual to have recourse to 
the opinions of medical experts. In no class of cases, how- 
ever, has it been so frequent to ask medical men to assist the 
jury to draw inferences as in cases in which the sanity or 
insanity of an individual was in question, and in relation to 
no class of cases has the admissibility of this kind of evidence 
been so much canvassed. 

The theory of the admissibility of this kind of evidence 
seems to US' to be this. The law finding ' that technical 
knowledge was necessary in arriving at conclusions in many 
cases allowed witnesses to be called* to supply that technical 
knowledge. , The true method in placing the jury in posses- 
sion of the re(faired knowledge was in tracing soine of the 
general principles of the science without reference to the 
'individual case. The object was. to make the jurymen medh 
cal men in relation to the point at issue, yet to leave ' thein 
ordinary unskilled individuals in relation to the facts of the 
case which were to be guaged by their own common sense 

* O’Erlen T. Peo^, 86 N.T. 878. blapp t. Fnllwhm, 84 N.T., 190. -Sea 
alM Pike T. Stete. 49 N.Hm 426. ; per Doe J., and the anfhatiUes there elted. 

t Oolrar r. Hsebua, 7 Bather, 814 ; BamUer ▼. Tyron, 7 Berg and Bavle. 
(Penn) 90 ; dapp t. Fidlerton, 24 N.T., 190. 
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;^nd every day experience. To. do this it. was necessary to*“ 
$ut the jury in possession of medical experience in relation 
to the; case, but as the jury could npt go through the medical 
man’s practice or walk the hospital with him, it became usual 
to allow the medical men to give the jury the result of his 
experience quo ad the point in question, that is to say, the 
medical men were allowed to express an opinion. But one 
thing at once became evident, and that was, that if medical 
men were to be allowed to express an opinion, say as to the 
sanity or insanity of an individual in a case where the 
questidn of guilt and innocence turned upon that of mental 
soundness 6r tinsoundness, the functions of judge and jury 
would thereby* become a farce. The jury would have simply 
to endorse the medical man’s opinion, and the institution of 
trial by juiy which, *as Burke has said, is. the object of the 
• whole British constitution including two Houses of Parlia- 
ment, King, and all the rest of it, * would be nothing more 
than an elaborate and ridiculous absurdity. But we do, not 
trust the high function of the decision on guilt or innocence 
in any case to one man, even when he could be con- 
fronted by facts which are cognizable to the cohimunity, 
and it would be ill advised to trust such a function 
to one * medical man, when the public would not 
be in a position to review his' decision, , and when 
the administrators of law have, from long and intelligent 
experience, come to the conclusion of the general worthless- 
ness of the evidence of experts.t The proper use of experts 
.really was to explain to' the jury how they might themselves 
, come (d a conclusion as to a disputed point, not to come to 
a conclusion for them.!; Thus in old days it was usual to 

* It WM all to lum only the “method of getting twdve jurymen pnt into a 

^ jniy box.*’ 

t See ai to experts In military prmotiop, Broadley t. Arthur, 4 B ft 0. 

996-806-807-811. 

t It is tme that in New Hampshire, in 1871, jndioial opinions were ex- 
pressed that it was the function of experts to dedUre what irresponsihility is. ^n 
Pike ▼. State, 49 N.H. 890, ’ Doe J. said, '* whole diffionlty is that courts 
haye undertaken to declare that to be law which is matter of fact. The prind- 
]^s of the law were maintained at the trial of the present case, when experts ' 
haying testified as nsnal tl&t ndther knowledge nor ddnsion is a te^, the 
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call frank inspectors who were supposed to be qualified to 
speak as to hand-writing, and in our own time we have an 
expert ^vhose skill and opinion is much respected in cases 
where it is necessary to discover identity of or differences in 
written documents. But in those cases >the expert not only 
says, ** I think these are written by the same person/^ but 
he says, I have come to that conclusion because in each of 
these writings the i is formed thus, and the b'thus,” and so 
on, and in this way iie gives the jury the means of judging 
of the correctness or incorrectness of his inference.* So in 


cases where antiquaries have been examined Rs to the date 
of a certain document, of artists as to the OtiginaUty of a 
picture, t or where an expert has been asked hi^s opinion as to 
whether coins have been stamped in the same die, or 
whether wines h^e been taken from the same bin, in all 
these the skilled witness could give the grounds of his 


opinion, and if these seemed frivolous or insufficient his 
evidence might be rejected by the jury.J The great 

o^rt inBtrncted the juiy that all tests of mental disease are parely matters of 
fact, and that if homicide was the offspring of mental disease in the defendant, 
he was not gnilty by reason of insanity.” The doctrine that responslbiUty is n 
question of fact, to be determined by the jury on the evidence of experts, has 
been adopted by Dr. Maudsley, who said, in these New Hampshire dedsions, an 
advance upon any judgment concerning insanity which has been given in this 
country, they put in a proper light the relations of medical observations to latr in 
questions of mental disease.” (pp. 106, 106,) These views are not only in eon- 
flidj with all judicial authority, both in this country and America— whidi held 
and holds that although experts may be called to testify as to the states of mind 
and conditions of health, it is for the court to declare whether such states or con- 
ditions constitute irresponsibility — ^bufare at variance from the tme prindples of 
reason, and have^en repudiated both by jurists and physicigns in America. 
(See Wharton on Mental TJnsonndness and Psychological Law, Srd edit., 1878, 
secs. 190—199. 


* Bevett V. Braham, 4 T.B. 497, Moody v. Bowell 17, Pick 490 ; Com. v. Oarey 
2 Pick, 47 : Lyon v. Lyman, 9 Conn 65 ; Lodge v. Phipher, 11 S. andB. 888. 


t See Fdkes v. Chadd, 8 Dough, 157. 

• { Naturalists who have observed the habits of certaiif fish have been permitted 
to state their opinion as to the ability of fish to overcome particular obstmotionB 
in a river, which they are accustomed to ascend. Oottrell v. Meyreck, 
8 Fairf ., 222. It has been held that the question whether two pieces of wood 
were part of the swe sUifiE of natural growth ,is a question for an expert. Oom- 
monweeith y. Choate, 105, Mass 461. See also Folkes v. Chadd. 5 Dough 157, 
Ashby v: Lm, 6 Bing 299. 
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arose, however, when experts were asked to 
tiome to a conclusion from the evidence they had 
Iteard. In such cases they were asked to do what 
die jury was ^ere to perform. And it became 
necessary to frame some rule of law which would at 
the same time give the jury the advantage of the expert’s 
skill, and still preclude the injurious influence upon their 
minds of an expression of opinion — of a person who came 
there with a reputation for knowledge — ^upon the very point 
they had to decide. An examination of a few of the cases 
will show the expedients which were devised to effect this 
double purpose. At the trial of Earl Ferrers in 1763 his 
counsel proposed to ask a medical witness “ whether any and 
which of the circumstances which had been proved by the 
witnesses are symptoms of lunacy ? ” This question was 
objected to by the Attorney-General, and Baron Henley, 
observing that the question “tended to ask the doctor’s 
opinion upon the result of the evidence,” said that he “ muk 
be asked whether this or that fact is a symptom of lunacy.”* 
,Here there was an effort to get at the advantage of the 
medical experience without the disadvantage of a decision 
upon all the facts proved, which was obviously a question for 
the jury. On the trial of McNaughton,* an expert, who had 
heard the whole trial, was asked the question, “ Judging from 
‘ the evidence which you have heard, what is your opinion as 
to the prisoner’s state of mind?” and it was not objected 
to. This question was evidently open to objection on 
the ground that before coming to any coftclusion as to 
the state of mind of the prisoner, the medical man 

* 19 Howell, MS. Lord BxoogluuD, too, waa of tlie opiaioa that it was well 
to preidadoilio mediod wiioeas from giving an opinion on the evidanoe, and 
regarded Um only aa a gnide to the jary, a dictionary in which they might look 
aadseeif a eertain act jras an Indication of insanity. '* Ton shall ask them,” he 
••ifanehan act is an indication of insanity or not; yon shall ask them, npdh 
their enperianoe, what is an indication of insanity. Ton shall draw from them 
what amonut of syn^toms consbtnte insanity, hut yon most not ask a witness 
whefter the fasts sworn to by other witnesses preceding him amonnt to a proof 
of insanity .”— 67 Hansard, 614. 


. t 10 A. and Fin. 900. 
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had in th^ first piace to make up his mind as to the 
truth or falsehood of the facta deposed to. In the answers 
of the judges to the questions which the House ^ Lords^ 
after the trial of McNaughton, proposed to them, they said, 
‘'Where the facts are admitted or not disputed, and the 
question becomes substantially one of science only, it may 
be convenient to allow the questions to be put in the general 
fomi, yet the same cannot be insisted upon as a matter of 
right.” In a case which was tried some six years after that 
last alluded to, a counsel proposed to ask a physician who 
had heard all the evidence, whether, from what he had heard, 
he was of opinion that the prisoner was, at the time he 
committed the act, of unsound mind. Baron Alderson 
would not allow the question to be put, and said that he was 
quite sure the decision with reference to a similar question 
in the McNaughton case was wrong. " The proper mode,” 
he said, ” is to ask what are the symptoms of insanity, or to 
take particular facts, assuming them to be true, to ask 
whether they indicate insanity upon the part of the prisoner. 
To take the course suggested, is really to substitute the 
witness for the jury, and to allow him to decide upon the 
whole case.” * A similar rule of law has been laid down in 
America. There, in the Commonwealth v. Rogers t the Court 
said, ” the proper question to put to the professional witness 
is this, * If the s3nnptoms and indications testified to by other 
witnesses are proved, and if the jury are satisfied of the truth 
of them whether, in their opinion, the party is insane.’ They 
are not,” the Aurt went on to say, “ to judge of the credit of the 
witnesses, or of the truth of the facts, thus testified by others. 
It is for the jury to decide whether such facts are satis* 
factorily proved or not.” This rule has also been put in force 
in cases in this country other than those in which the ques* 
tion of mental soundness or unsoundness* had to be decided. 

* Begiaa t. Ftsnde, 4 Oox O.C. 67. See alM Doe dem Boiabridge t. Bain, 
bridge, 4 Coz, O.O., 461, per Lord CanpbeU. See alM the jndgmeat la Ew 
Peoj^ T. Uke (IS N.Y. 868). Carpenter ▼. Blake, 8 Lam ^.T.) 800. 

T. OowgeU, 48, Mo. 891. 


t 7 MetoaU, 600.. 
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the medical •man take for granted the truth of all the evidence. 
By each method the expert’s skill is made use of as a 
guide without being a governor of the will' of the jury. 
Both in this countiy and in America there is cause 
for complaint that Ph3rsicians mostly inclined to 
excuse many wrong acts of individuals on the grounds 
of disease.” And that “juries are inclined, in too great 
a degree, perhaps, to take the opinion of a physician 
of good reputation and standing as to the insanity of an in- 
dividual.”* It is well then that there should be a means by 
which the testimony may be prevented from doing the 
mischief it is only too apt to do, when received : and it should 
always, as we have seen, be received, as of very inferior worth. 
Some such rules of law were absolutely necessary. 

One ortwo other principles which are applicable to the recep- 
tion of this kind of evidence must be alluded to. Its general 
worth has been estimated by an American Court. “ Great res- 
pect,” it said, “ should be paid to'the opinion of such a class of 
witnesses, but they are no more controlling than those of any 
other body of men when speaking upon subjects which lie 
Mrithin the range of common observation and experience.”t 
One thing it is most important to note, and that is, that 
where an inquiry relates to a subject which does not requite 
any peculiar, habits or course of study in order to qualify a 
man to understand it, the evidence of experts is not admis- 
sible. Thus in our own court opinions as to moral and legal 
obligations, or as to the manner in which other peisdns* 
would probably have been influenced havb been held in- 
admissible.! So the opinions of medical practiction^rs upon 
the question, as to whether a certain physician* had honour- 
ably and faithfully discharged his duties to his medical 

brethren has been rejected because on such a point the jury 
( 

C 

* Juiai and Physidanson Qatation of Insanity by B. B. Gnamseyi Xsq., of 
fhoNewTorkBar. 

t Brohm ▼. Giaai Western Bailroad Oo., 84, BsOfbar 286. 

{ OampbeU ▼. Biokards, 6 B. and Ad. 846. See also St. Lonis Mai Ins. Co. 
T. Qraves, 6 Bosh, Ky., 290. 
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was as capably of forming an opinion as the witnesses them- 
selves.* Neither is the opinion of one expert as to whether 
a certain state of facts was enough to justify another expert in 
the formation of an opinion admissible.t Upon this the main 
point of the inadmissibility of the evidence of expSrts in ques- 
tions concerning which the ordinary experience of mankind 
is q, sufficient means of knowledge, one or two other cases 
may be mentioned. In the People v. Bodine^X in which it 
appeared that a corpse had been found partially burned and 
certain portions of the body covered with loose clothing were 
not burned, the opinion of a medical man that the person 
must haVe been dead before the fire broke out, as otherwise 
the covering would have been disturbed, was held inadmissible 
testimony. In another case, it was decided that the question 
whether a wound was caused by a blunt instrument or not, 
is not a question for scientific opinion.^ So in Kennedy v. 
PeopU^^ it was held that the opinions of the medical wit- 
nesses as to position of the body when struck, inferred from 
the nature of the wound they examined, were not admissible 
as evidence. Now as the question of the sanity or the 
insanity of an individual is a question of conduct, as 
well as a question of nosology, as a man is regarded as 
insane who acts in a way different from that of the majority 
of his fellows, it might well seem that the evidence of the 
experts in such cases was inadmissible. It has been main- 
tained on high authority that persons of common sense, con- 
versant with the world, and having a practical knowledge 
of mankind, ii brought into the presence of a lunatic, would 
in a short time find out whether he was capable or not of 
managing his own affairs.]; Dr. Ray, too, in some useful 
* Tajlor on Evidence, p. 1226. 

t Feo^ ▼. Hartong, 17, How N.Y. 161. Tnllle y. Eidd, 12 Ala» 684, 
t N. Y. Court of Eirom,*! Denio 281. 

$ Wilson T. Feeble, Farker's N.T. Onminal Beporta, 619. 

I N.Y. Court of Appeals, 6 Abbott, N.8. 147. 

• It is a well understood rule of law that witnesses not experts maj state 
tbdr cminioii, based on personal observation as to a person's sanity. See 
Wright T. Totham, 6 Cl. is Fin. 670 ; 4 Bing, N.C. 489. See also the elabotate 
judgment of JDoe J., in Fika v. State, 49, N.H. 426, where the English and 
American anthorities are fully qnoted. Bee also^Broadman ▼. Woodman, 47 
N.H., 144. 


27 



MBPICAL EXPERTS. 


its 

hints to medical witnesses, advises them to be prepared with 
** a well ordered, well-digested comprehensive knowledge 
of mental phenomena in a sound as well as an unsound 
state,” and^ recommends Shakespeare and Molidre as pre- 
ferable text books to Stewart and Locke, showing that it 
is the practical knowledge of character in its relation 
to conduct that he regards as the most important requisite, 
in the way of knowledge, of a medical witness.*. Mr. 
Guernsey, in the pamphlet to which we have already had 
occasion to refer, says, “ There is no question that arises in 
the administration of the law where expert testimony may 
be less necessary, and where it should be less controlling on 
a jury, and where the common observation and experience of 
mdn should prevail over all theory as in cases of alleged 
insanity.” There is some truth in this view of the matter, 
and it is only natural that after a long experience of rash 
witnesses, who having really no right to an opinion at all, 
have expressed crude generalizations with an imperturbable 
eifronteiy ; after a harassing experience of the unbounded 
demands of alienist physicians to be believed with an implicit 
faith which was only compatible with the grossest ignorance, 
lawyers should assert the utter uselessness of the evidence of 
scientific witnesses in relation to questions of insanity. But 
although we would guard against too great weight being 
attached to the opinions of experts, while we would prevent 
as far as possible an undue influence of their opinions on the 
minds of the jury in relation to the particular case, we would 
be unwilling to exclude^experts from Courts 6f Law. It is 
true that insanity is to be judged of from an observation of 
the conduct of the persons, whose mental condition is in 
question, in relation to the ordinary conduct of mankind, but 
in many cases of insanity the aberration only manifests 
itself at rare intervals, or in relation to particular persons, 

* Hsmti, “TlMWcpertriioiiIdleinitodlBtiiigaiihflwfhoiii^aiidmuiiiers 
of the one condition from tlv>qe of the other, and endeoTonr to gain a readj 
perception of the general air and tone oharaeterietio of each.** Medical Juris- 
prudence of Insanity, p. 622. Or, In other words, improte the gencMl eaparience 
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things or circumstances. The conduct of the individual may 
be exactly like that of ordinary men and women except at 
'particular times, or when the individual is particularly cir- 
cumstanced. In such a case the ordinaiy experience of man^ 
kind would be a sufficient guide to a correct conclusion as 
to the mental condition of the accused if the attention of the 
jury was called to that particular phase of the disease, and 
to the fact that what is alleged in relation to the 
accused has been observed in collateral cases, and for 
this purpose we cannot but regard skilled witnesses as 
likely to be of use in the careful administration of the law. 
We would, however, almost feel inclined to allow the jury to 
find a verdict subject, if they thought right so to leave it, 
to an opinion upon the part of an unbiassed expert that the 
person was sane or insane, as the case might be. The ex- 
pert would not in this way be brought before the jury and 
would not be examined as a party witness, but as a witness 
for justice. His opinion on the facts submitted to him 
would thus become a valuable precedent, and the decisions 
^of a succession of experts, guided each by the written judg- 
ments of their predecessor, amenable to public criticism, 
would become a valuable body of medical decisions. 

One or two other remarks may be made with reference to 
the evidence of skilled witnesses. They may refresh their 
memories by referring to professional treatises. This fact 
seems scarcely to be known to medical men. It is true that 
medical books are not directly admissible in evidence,* but 
although it has never been definitely sanctioned, it seems the 
better opinion, that a physician may strengthen his recollec- 
tion by referring to such works as he considers authorities, 
and may, after such reference, be asked if his. judgment is 
thereby confirmed.t And a mec^cal witness has been ex- 
amined as to whether he has not in the course of his reading 
found a certain mode of treatment prescribed, and he has 

* Odlier T. Simpson, 6 0. mid P. 74, per Tindal, 0. J. Coeks t. Pnrdoy, 7* 
a and Sir. S70. 

t Taylor on Eridence, p. 1289 $ 1279. 
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1>een permitted to state that his judgment has ))een founded 
.in part on the writings of his professional brethren.* 

The whole question of the e3q>ediency of the admission of 
the evidence of skilled witnesses has been in considerable 
el»curityv and the tendency of the times seems rather to be 
towards the limitation of the recourse to this means of know- 
ledge. This might have beeir expected. These are the days 
of wide-spread information, and the more knowledge widens 
the more information becomes general, the less will be the 
necessity for the special teariiing of experts upon every little 
minute point which might formerly be regarded as a subject 
of science and art When few were able to write experts 
in handwriting were a necessity, and the same remark is true 
of other matters. The smattering of science which is scat- 
tered about by>a teeming press and from thousands of plat- 
ilbrms, goes far to make the explanations of the expert, as to 
the facts upon which his opinions are founded, the more 
easily appreciaUe by the juries of our courts. Still cases do 
occur in which experts must be employed, and we have 
endeavoured in this paper to point out the doctrines of the* 
admissibility of skilled testimony and to show the worth of 
such evidence when it is received. 

* (Mlier r. Smpwn, 6 0. and P., 78. Thw fonigii Uii* 78 n mUtd to prove a 
fonlftn lav attgr refer to test iMxdu, etantee, eodea, fto. As to Amerioan lair 
jMM T. ‘WSsoii, 1 Gray 887, Wadibem t. Oaddilny 8 Gray 480, Adivorth t. 

Xltnld^ U Ottrii, 188, and Bomnan t. Woods, 1 Xova, 441 ; State y. O’Estas 
711.1.886. 
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IL— THE TERMINOLOGY OF THE ENGLISH 
LAW OF PROPERTY. 

fpHE English law is peculiarly unfortunate in its termi> 
nology and classification. Especially in that department 
of it which relates to property are its terms and distinctions 
unhappy. Even the primary and most Important divisions 
are ill-founded and badly expressed ; and there is scarcely a 
leading phrase that is not either inappropriate or misleading. - 
Its fundamental distribution of property into real and per- 
sonal ; and the subordinate divisions of real property into 
corporeal and incorporeal hereditaments, and into freeholds 
and estates less than freehold, are about as objectionable as 
any divisions and expressions possibly could be. Some of 
the objections which may be urged against them form the 
subject of the following comments. 

I. Real AND Personal Property. — Of all the distinctions, 
purely technical and accidental, confusing and useless, which 
disfigure the English system of law, and render it compli- 
cated and uncogno&dble, this absurd and unfounded division , 
of property into realty and personalty is probably the most 
unjustifiable and the least useful. There is absolutely no- 
thing to be said in its favour. Let every allowance be made 
wlbich can be made for the historical reason so frequently 
adduced to q^cplain the origin of it ; and a further allowance 
for the natural tendency of mankind in general, and of 
lawyers in particular, to continue things in the condition in 
which they have been, and their consequent reluctance to 
depart from terms and distinctions which have become estab- 
lished ; this division of property into real and personal still 
remains a blot upon our legal *8yBten\, For a blot suitly 
must be considered a distinction, a method of arrange- 
ment, which, while it has never been of the slightest practical* 
utility, has been a source of considerable intricacy and coo- 
fusion. That it is thus wanting in utility) and has produced , 
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.HMdless complication and pe^lexity, mil appear from the 
following considerations. 

In the first place the terms real and personil are utterly 
'.devoid of significance. Standing alone and unexplained 
they are meaningless. This of itself might not a 
veiy serious objection, if, when once explained, they 
cbuld be easily understood. But this is not the case. 
The terms are quite incapable of definition. They not' Only 
of themselves convey no impression of their meaning, but no 
description or eiq^lanation renders them at all significant. 
The utmost that explanation can do is to enumerate what 
are’the v&iious objects to which each of the terms applies. 
■Why certain subjects of property are ** real,” why- certain 
. others are " personal,” is not in the slightest degree sug- 
gested by a knowledge of what those subjects - are. By 
historical research the origin of the terms may be got at, but 
this does not get rid of the objection. The words are still as 
meaningless as ever. Their application to the purpose they 
are intended to serve is purely arbitrary. Any other two words 
selected indiscriminately from a dictionary would be quite as 
significant, The only way in which their employment is 
defended or explained by writers on law is by a reference to 
, their origin. And how little is known even about this, their. 

only apology, may be seen by turning to the bqoks. All we' 

; get is the conjecture o£ the author, no authoritative informa- 
<*tion, only an opinion. Whatever the reason for this appli- 
cation of the terms may have been, the information we have 
regarding them is insufficient to justify their tfse. We arO 
told that formerly property was divided into land ^nd goods ; 
that the essential difference between them was to.be found in 
the remedies for the deprivation of either; and- that -land* 
Came to be Called real property, because the real land itseli 

- -ccttld be recovered ; >and goods personal property, because 
the proceedings must be had against the person who had 
taken them away. However correct this may be as a state- 

- ■ lAent of4he reason why these terms came to be so used, it is 
. certainly no jfistification of their being so used. The mq>la- 
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nation adds not at ail to their significance. It leaves us in . 
the same doubt as to the exact meaning, it is proposed to 
attach to “ real.” If we are>to believe that the term real is 
employed because * “ the real land itself ” may be recovered, . 
this rather adds to the confusion, for if so we must take “ per- 
sonal ” as being synonymous with “ unreal," and attribute to 
land a reality, an actuality, which is wanting in goods and 
chattels, which is absurd. The terms obviously are not used 
in this, sense, as the explanation, seems to imply. Nor, 
indeed, is there any other sense in which they can be properly . < 
used. They are senseless and without meaning. 

Not only are the terms objectionable, the distinction they 
represent is untenable.- The only true basis of classification 
is some characteristic and generic difference between the 
subjects of the opposed classes. When, therefore, we find 
property primarily divided into*two great classes — ^realty and 
personalty — ^we expect to find some clear and well defined- 
.point of difference between them, which, for the sake of 
convenience, has been adopted as the basis of the division. 
But there is none — none, certainly, in the physical, nature of 
the subjects which compose the two classes ; none in the 
modes of property or kinds of rights of which they are sus- 
ceptible ; none in the methods of acquisition or transfer of 
property. The only general practical distinction betwefea. 
them is that, property which is called real descends on itf- 
testacy to the heir ; property which is personal to ah ad- 
ministrator for the benefit of the next of kin. In ho other ; 
respect can they, with any degree of accuracy, be opposed to : 
each other. And this being so, the mode in which they pass 
on intestacy is sometimes taken as the basis of the division^ 
and real property is defined to be that which descends to ' 
heir, personal that which does not. But this’ is a definition 
altogether inadequate. It is not a definition of the nature' 
of the property, it dees not indicate any generic difference ! 
between the things which happei; to go to the heir and those . .' 
which do not; it makes the primary division of the law of; 
proj^^y depend on an accidental and comparatively uniA- 
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portant provision of the law, one which becomes inapplicaUe 
whenever a valid will is made, and which is threatened with 
repeal. 

The absence of any generic and characteristic difference 
between the two classes will be at once perceived on com* 
paring their contents and the rights enjoyed in them. First, 
as to their contents. So far from there being anything in the 
physical nature of the various subjects of real and personal 
property to warrant the distinction, we find that the very 
aRms thing may be at once real and personal property. 
Thus', land which forms by far the larger part of real pro* 
perty, may also be a subject of personal property. We may 
even find the same piece of land at one and the same time 
both real and personal. Being in the possession of a tenant 
for years it is personalty; as the subject of the lessor's 
reversion it is realty. Lahd, indeed, is scarcely less a 
subject of personal than of real property, since it is almost as 
firequently found possessed under a lease as by the owner* 
Nor, on the other hand, are moveable things exclusively 
personal property. Heir looms, animals fera naturce, for 
instance, are considered real property. And shares in a 
Company which are generally personalty are sometimes 
realty, for example, New River shares. Titles of honour, 
‘also, are real property. It is obvious, then, that the dis* 
tiilctibn between real and personal property does not corre* 
spond with the natural distinction into immoveables apd 
moveables ; nor, indeed, is it founded on any difference in 
the nature of the subjects of property. 

Nor as regards the modes of property do we find any 
generic difference, any common mark which distinguishes 
the subjects of one class from the subjects of the other. It 
is almost sufficient in support of this assertion to refer to the 
respective estates‘'of a tenant who holds under a lease for 
lives, and of a tenant whose lease is for years. The former 
has real property, the latter personal. Yet the estate of the 
one is npt in a single material particular different firom that 
of the other. This, of itself, seems enough to show that 
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there can be no essential difference between the modes oi( 
property in realty and personalty respectively. But there 
are several supposed differencea of which some show is some* 
times made and which require notice, from the importance 
which it is attempted to attach to them. We are told, for 
instance, that there can be no such thing as absolute pro- 
perty in realty ; and on the other hand, no property in 
personalty that is not absolute ; that in realty only estjites 
can be held, but that no estates can be created in personalty. 
The first of, these assertions is a distinction without a 
difference, the second is fallacious. For all practical purposes 
an estate in fee simple in land may be regarded as conferring 
absolute property, a property as absolute as does ownership 
of a chattel. That the fee simple is a subject of tenure, 
and merely held of the crown or some mesne lord, makes not 
the slightest practical difference. The tenant in fee is in 
precisely the same position, has exactly the same unrestricted 
rights of using and disposing of the land, as if the doctrine 
of tenure was no longer recognised. Whether on his death 
his land will escheat or go to heir or devisees is a matter of 
no importance to him, and has not the slightest effect on his 
ownership. As to the other assertion that there can be no 
estates in personalty, that there must be either absolute 
property or no interest at sdl, it is clearly erroneous. An 
estate in personalty is created, for example, by every under- 
lease ; or whenever personal property is settled, as it may be 
and frequently is, on one person for life with remainders 
over. It is (fhite obvious that there may be property in a 
chattel which is not absolute. 

Nor in the forms of transfer is there any generic difference 
between the two classes. It is true that some of the things 
which compose the class of personalty may be transferred in 
a manner which would be insufficient for the conveyance of * 
real property, «.g. by mere delivery. But then there «re 
other things in the same class for which mere delivery .would 
be as insufficient as for realty. Generally speaking, real 
property must be conveyed by deed; but there are also 
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pertain interests in personalty for which a deed is not less 
requisite than for real property, for example, a lease for 
more than three years. Moreover, there is no common mode 
of transfer amongst the various subjects of personalty. 
Terms of years, policies of insurance, stocks and shares, for 
example, are assigned in methods differing both from each 
other, and from the ordinary means of disposing of “ goods.” 

On what then doe's the division depend ? Simply on this, 
tnat, jfi case of intestacy property which is real descends to 
the heir, and property which is personal to the administrator 
for distribution amongst the next of kin. There is absolutely 
no other generic difference between them ; and if the law of 
primogeniture should be abolished, and there seems some 
prospect of it, the two opposed classes would be left without 
a single common mark whereby to distinguish the subjects 
rof the' one from the subjects of the other. ' ' 

II. Corporeal and Incorporeal Hereditaments. — 
Unlike the terms real and personal these expressions are not 
without significance ; but, as used to represent the distinction 
they are intended to indicate, their veiy significance becomes 
an objection, by reason simply of its tendency to mislead. 
They do i\,ot accurately denote the purport of the'distinctienf ; 
but this is not the only objection, for the distinction itself is 
illogical and useless. It is thus stated by Blackstone ; 
“ Corporeal hereditaments are such as affect the senses, such 
as may be seen and handled by the body; incoiporeal are not 
an object of sensation, can neither be seen nor handled, are 
creatures of the mind and exist only in contemplation.” On 
the face of it this distinction seems intelligible, worthless in- 
deed, but understandable. But unfortunately it does not 
mean what the definition represents it as meaning; and when 
its real purport comes to be seen by examining the various 
subjects^o which the expressions are applied, it ceases to be 
ii^elligible and becomes absurd. As the •distinction stands 
it appears to mean this, that the subjects of property are cor- 
poreal ; the rights which exist over those subjects, incor- 
poreal. This was the sense in m hich the terms were used 
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by the Roman Lawyers and as thus, used the only objection 
to the distinction is that it is useless. But the English 
lawyers Have borrowed the terms^ without the meaning 
and attached to them a rather peculiar significa- 
tion of their own. With us the distinction is not a 
distinction between the subjects of property and the rights of 
property, but certain subjects of property of one species are 
absurdly opposed to certain rights of property of a different 
speciesj the term hereditament being in the one case 
employe^, to signify the land itself; in the other case it is 
used, inconsistently with its former meaning, to denote 
certain rights , existing over land. Were it always used in 
the same sense, every hereditament would from one aspect 
be corporeal, from another, incorporeal. This is very clearly 
pointed out by Mr. Austin in his matchless Lectures on 
Jurisprudence. He says : ** If the hereditament mean the 
right itself, that is always incorporeal, not less in the case 
of what are called corporeal than what are called incorporeal, 
hereditaments. If the hereditament mean the subject of the 
right, the subject of an incorporeal hereditament is as 
corporeal as the subject of a corporeal hereditament. For 
instance, a right to tithes is an incorporeal hereditament, and 
the right is incorporeal ; but so is the landlord’s right to the 
estate itself, yet that is called a corporeal hereditament. 
The subjects of both rights are the same : the land itself, or 
its produce, which are of course corporeal.”. (Vol. ii. p. 708.). 

To take some other examples, a right of way, a right of 
common, rights to watercourses, rent-charges, are all called 
incorporeal hereditaments. Well, undoubtedly, the rights 
themselves are incorporeal, as all rights must be. But so, 
also, are the rights of the owner of the iWnd, with regard to 
which they exist. And, inasmuch as they all issue put of the V 
land, their subject is necessarily corporeal.* The distinction; 
consequently, depends mefely on the emplojrment of the term* 
hereditament in two different senses inconsistent with eaeb. 
other; ,^d the two classes of hereditaments, therefore^, 
cannot^be reasonably opposed. 



^ TBRMINOlOGY OF ENGLISH LAW OF PROPERTY. 

Nor is the distinction in any way useful. It is not 
followed by a single practical consequence. It is true that 
before the present rei^ there was a sort of difference con- 
sisting in corporeal hereditaments “ l3ring fo livery,” while 
incorporeal lay “in grant.” But whatever operation this 
doctrine formerly had it can be of no effect now, since by the 
Statutes and 9 yict., c. 106, it is enacted that “ all corporeal 
tenements and hereditaments shall, as r^ards the convey- 
ance ,<of the immediate freehold thereof, be deemed to lie in 
gtdht as well as in livery.” Moreover, there is no common 
Characteristic amongst the various hereditaments called in- 
Eotporeal' to entitle them to be classed together. Some of 
them might be very properly classed together and opposed to 
property under the name of servitudes or easements, but there 
are others which have no element in them wherewith they 
could be madejo^coalesce. Rights of way, rights of common, 
rights of lights and water, franchises, advowsons, rents, 
seignories, right to a pew, right to support from neigh- 
bouring soil, tithes, annuities, form a class indeed hetero- 
geneous and anomalous, and are without a single property in 
common, except that they have been thrown miscellaneously 
togeth»,and distinguished from estates in land by the title 
*' incorporeal hereditaments.” 

' 111 . Freeholds. — “ Freehold ” is a word which bears at 

le^ half'a-dozen different meanings ; meanings which from 
their variety and their cross-distinctions it would be im- 
pqssible to embrace within a single definition. As 'denoting 
a species of tenure we find it fipposed to copyholds, and in 
this sense it is defined in Stephen's Blackstone as synonymous 
with the term -** free socage,” a definition which is sup- 
plemented by thb following, note : “ It may be worth while 
tp rbmark that the term freehold was inadequate to express 
the particular kind oi tenure; as it was indifferently 
Epplicable both to knight service and to frdb socage, and 
accordingly we find from Lord Coke that it was only used to 
express that the holding was not base; but, as by the 
EboUtion of knight service free socage has become the only 
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free lay tenure, freehold is now taken as equivalent with free 
socage.” (Sixth edition, vol. i, p. 219 and note). 

Taken in a narrower sense as a term for distinguishing 
certain “ estates ” from certain others, it has been invested 
with several very different and conflicting meanings. In the 
book one is naturally inclined to turn to for a common law 
definition on this subject — Littleton's Tenures — it is.laid down 
that “every one which hath an estate in any Laild or 
Tenements for term of his own or another man’s life is 
called Tenant of freehold, and none of a lesspr estate can 
have a Freehold, but they of 'a greater estate have a 
Freehold ; for he in Fee simple hath a freehold, and tenant 
in tail hath a Freehold.” Commenting on this my Lord 
Coke confuses rather than explains. He extends the des- 
cription beyond its intended and proper limits ty including 
a distinction between tenures in a definition whose sole 
subject is estates. He says, “Here it appeareth that 
Tenant in fee. Tenant in tail and Tenant for life are said to 
have a frank tenement, a freehold, so called because it -doth 
distinguish it from terms of years, chattels upon uncertain 
interests, lands in villcnage or customary or copyhold lands.” 
(Institutes Book i, chap. 6, sec. 57). These definitions of 
Littleton and Coke added to that previously mentioned afford 
authority for three of the distinctions commonly met with, 
namely, freehold v. copyhold, estates of freehold v. estates 
less than freehold, freeholds v. leaseholds. 

But this is not all. Blac^stone and Lord Mansfield are 
yet to be heaid.^ The celebrated commentator makes pos- 
session the basis of his definition of “ freehold." He pre- 
pares the way by quoting Britton and “ Doctor and Student.” 
The former, he sa3rs, defines liberum tenementum “the possessiote 
of the soil by a freeman,” and in tlys latter St. Germyn tells 
us that the “.possession of the land is cafied in the law of 
England the frank tenement or freehold.” Then BlackstbiUt* 
proceeds : “ Such estate therefore, and no other, as requires 
actual possession of the land, is legally speaking freehdd 
which actual possession can, by the course of the common. 
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law, be only given by the ceremony called livery of seisin, 
which is the sam^^ as the feodal investiture. And from these 
principles we may extract this description of a freehold, that 
it is such an estate in lands as is conveyed by livery of seisin 
or in tenements of an incorporeal nature by what is equiva- 
lent thereto." {Con^mentaries book 2, p. 104). 

A remark as to the distinction between the old and modem 
meaning of “ freehold " is attributed to Lord Mansfield — that 
instead of (as formerly) signifying the whole fee, it now de- 
notes the duration of a man’s estate or interest in the land, 
that is, instead of being applied, as formerly, to express the 
nature of the term, it is now applied to signify the duration 
or extent of the interest which the individual takes in the 
inheritance. In other words the inheritance may be split 
into numberless estates of freehold, instead of the freehold 
signifying as formerly the whole fee. (See note in Watkins 
Conveyancings Sixth edition, p. 64.) 

The same learned judge (according to the note to which 
reference has just been made) went so far as to question 
whether the term freehold has really any definite meaning. 
He says ; ‘‘the statutes passed for the prevention of subinfeud- 
ation and for the removal of restraints on alienation together 
with the frequent releases of feudal services, the statutes of 
Uses and Wills, and the total abolition of all military tenures 
have left us little but the name of freehold, without any pre- 
cise knowledge of the thing originally intended by that 
sound.” 

Thus enlightened by the teaching of the learfled, the student 
proceeds to apply the principles of the books to his practice 
in conveyancing. He takes up a lease for lives. Having 
learnt that every estate for life whether for one’s own 
life or for life of another or lives of others is a freehold 
and having beetf taught to distinguish carefully between 
estates of freehold and estates less than freehold, 
having moreover learnt to oppose even more carefully 
estates which are real property and estates which are 
mere personalty, and bearing in mind also that a ‘term of 



TE|MiNOLOGY OP ENGLISH LAW OF PROPERTY. 43I 

years is at once an estate less than freehold, and a species of 
personal property, he expects, and not without reason, to 
And an essential and radical difference between an estate for 
iife which is realty and freehold, and a term of years which 
differs therefrom in being neither freehold nor realty. From 
this lease for lives therefore must be excluded everything 
which savours of such inferior creations of the law as terms 
of years, estates which are less than freehold and which are 
personalty. His subject is exclusively freeholds. Deter* 
mined to make the best of his opportunity of mastering the 
characteristics of a freehold estate as observable in con- 
veyancing,^ he notes carefully the form of -the instrument 
before him and the relations which it establishes between the 
lessor and the lessee. Some of the incidents of a freehold 
estate, he concludes, are that one of the parties is landlord 
and the- other tenant, that the freeholder, the tenant in 
whom a freehold estate has become vested, is under an obli- 
gation of paying rent and keeping the premises insured and 
repaired, and that as the tenant for life or lives has obtained 
a freehold estate, it may be supposed that the freehold is no 
longer in the landlord. These first impressions of what a 
freehold is in practice does the lease for lives impart to his 
mind. Yet different, he begins to think, from his first con- 
ception of a freehold — that which he derived from reading the 
text-books. He had always expected to find some such a 
form as this, not for the conveyance of a freehold, but for the 
creation of a lease for years. He turns to a lease for years 
and finds his expectations fulfilled. It is just as he thought 
it ought to be, but also, which is certainly not according to 
his expectation, and somewhat puzzling, it is precisely the 
same as a lease for lives. The only difference is that the 
duration of the estate is in one case measured by years, in 
the other by lives. Yet by the one a term of years, a mere 
chattel, an estate less than freehold is created : in the other 
an estate of the opposite class, freehold and real property, 
is conferred! To add to the confusion, he observes that both 
kinds of estates are called leaseholds.' Here then is an estate of 
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freehold which is also leasehold — an estate of freehold, more* 
over, which has more of the term of years in its character than 
of the other estates of freehold. Jt is different even from what 
he has supposed an “ estate, for life ” to be. If, then, a term 
of years is put in a class of estates which are considered 
essentially distinct from that other class in which are 
included estates in fee simple and fee tail, ought not, he may 
naturally inquire, an estate for life to be placed in the same 
class, seeing that it is more like a term of years than a fee 
simple ? . But then he remembers that a life estate is not 
only freehold, but also real property, so that it would never 
do to classify it with such inferior estates as those which are 
merely personalty and less than freehold. And so for the 
sake of preserving the important institution of “ freeholds,” 
of maintaining in their integrity old terms and old 
distinctions, obsolete and meaningless though they may 
have become, the student must be 'v^illing to make 
the best of it and console himself, if consolation he need, 
when the reason of his difficulty is such a worthy.principle 
as veneration for antiquity, by the reflection that in studying 
English law he is not studying a science, and that he will 
-pass muster as an able practitioner if when a conveyance is 
required from him he knows what sort of a precedent to copy 
from. 

But though in the law of England at the present time, or 
rather in the mode in which it is studied, there may be 
little that is scientific, it is capable of being made so ; and 
we hear so much just now of the value of a scientific training 
for the law that it is almost time we began to hear of some- 
thing being really done. One very important thing to be 
done would be to weed out all useless and misleading terms 
and distinctions. In the law of what is called real property 
there is no word which could be more advantageously ex- 
punged than this word freehold. It could be removed from 
the vocabulary of terms of law without the slightest difficulty. 
It is used principally as a word of classificatiolf ; but as a 
word of classification it is utterly worthless and worse than 
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worthless, for it not only expresses nothing that could 
not be better expressed without it, but it tends ‘also 
to mislead. As opposed to copyholds it is worthless; in 
every other sense in which it is used it is misleading. Rela- 
tively to tenure, in which sense it is used to distinguish from 
copyholds, it is synonymous with free socage. What more 
easy,, then, than to discard this sense of the word freehold 
and to substitute for it free socage ? The term free socage 
would not only do equally well, but it is a term which actu- 
ally is used for the puipose. So that instead of having two 
equivalent expressions, one of which m^ans also something 
else which the other does not, we should have a single term 
which would never mislead because never used in any other 
sense. If, then, copyhold tenure is still to continue to have a 
place in our law, though what possible use there is in its 
maintenance it is difficult to see, tenure which is not copy- 
hold would be far more conveniently distinguished by the 
term free socage ” than by “ freehold.’^ 

The term"** freehold” would still remain, but now applic- 
able exclusively to estates. It remains to enquire whether it 
could not here also be advantageously dispensed with. In 
the first place, let us see with what meaning it is to be taken 
when used relatively to estates. It may be described as, in 
this sense, including estates in fee simple, fee tail, and for 
life. All other estates are deemed not freehold. Hence the 
primary division of real property in some of the text books 
into estates of freehold, and estates which are less than 
freehold. To this division there is no objection on the 
ground of logical arrangement. The only objection is that, 
true though it may be, it is perfectly useless, and, what is 
worse, it is misleading. It is a logical division, inasmuch 
as the term freehold has been applied only to certain estates, 
aiid denied to all others, so that* estates which are freehold 
may be opposed consistently enough to those which are not, 
and these latter being, by reason merely of their not being 
freehold, in contemplation of law less than freehold, the- 
division of estates into freehold and less than freehold 

a8 
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represents a recognized distinction. But this distinction 
being nominal rather than real, being founded on reasons 
which have now ho existence, its retention is not only 
useless but misleading : useless, because there is not any 
essential difference between estates of the two classes; 
misleading, because it suggests that there is. When we 
find the primary division of real property based upon a 
supposed difference between estates, we naturally expect to 
find that the difference is an essential and radical difference, 
or at least that it is a difference productive of some 
important practical consequence. Here there is neither. 
Whal essential difference can there possibly be when 
an estate belonging to the one class may be found 
created in precisely the same way and conferring 
exactly the same rights as an estate of the other? 
The estate for life of the lessee, for lives differs not 
in a single important particular, from the estate for 
years of the lessee for a definite term ? Both are in the 
same position so far as their powers of user and disposi- 
tion of the property are concerned ; both hold under a lease, 
and a lease of exactly the same form of construction. 
Against this similarity between them is opposed merely the 
paltry distinction — a distinction now without a difference — 

, that in the early ages of the Common Law a lease was 
deemed unimportant, and not worthy of being invested with 
the dignity and title of a freehold. On this ground alone is 
it that the leading distinction of estates into freeholds and 
less than freeholds has been preserved. At the present time it 
represents merely a historical difference which has become 
inconsistent with fact. For inconsistent with fact it must be 
to designate as less than freehold an estate which is precisely 
the same as one of the estates called freehold. 

Should the term, then, be abolished ? Without it we should 
be without a term of very frequent usage, a term used re- 
peatedly in all the books. But this can scarcely be considered 
a valid objection when it is a term of such varied, indefinite, 
and misleading meaning ; and a term, moreover, the place of 



TERMINOLOGY OF ENGLISH LAW OF PROPERTY. 435 

which existing language is quite adequate to supply. In 
fact it is just such a term as, notwithstanding its frequent 
occurrence, could be most easily dispensed with. The terms 
fee simple, fee tail, for life, for years, at will, at sufferance, are 
their own interpreters. They need no supplemental appella- 
tion. To put them into two classes, one called freeholds, the 
other not freeholds, is quite superfluous, and answers 
no purpose whatever, except to mislead by indicating, what is 
not true, that there is a radical difference between the 
two classes. A far more significant and useful classification 
would be to divide estates into those which confer absolute 
property and those which do not, and then, under the head of 
limited property, to distinguish between estates for life and 
estates for years by a division indicating the only real diffjer 
ence between them, i.e., a division into estates of definite 
and indefinite (though limited) duration. 

• But to expunge only this word freehold, would be but a 
very partial and inadequate remedy of the many evils which 
beset the distribution and expression of the law of property. 
Nothing short of a reconstruction of this department of the 
law by means of new distinctions and fresh terms would be 
sufficient. So long as the divisions of property into realty 
and personalty, corporeal and incorporeal hereditaments, are 
retained, the retention also of the term freehold would not 
be a very great aggravation of the evil, and its abolition might 
be opposed on the ground of the objectionableness of patch- 
work legislation. What is wanted is demolition and reconstruc- 
tion. Until this can be obtained, tinkering and amendment 
are to be condemned^ for they might make the evil worse 
rather than palliate it. Such a remedy as is required would 
doubtless meet with opposition, for it would effect a complete 
revolution of the terminology an<l classification of the law of 
property. But enough has been said,*it is submitted, to 
justify a condemnation of the present terms and distinctions 
and a hope for better. W. W- T. 
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III.— THE MARRIAGE LAWS. 

By the Rev. Daniel Ace, D.D. 

t 

TN view of approaching legislation on the subject of the 

amendment of the Marriage Laws of the United Kingdom 
we give the following summar}-, which formed part of an 
interesting Paper re^d at the late Social Science Congress at 
Norwich. 

With respect to the proceedings necessary to constitute 
marriage, the law of England differs from the law of 
Ireland in many ways ; and the law of Scotland is 
wholly dissimilar to both of them. Valid marriages, so 
regarded in Scotland or Ireland, by decrees of their 
respective courts, have been, on appeal, reversed by the 
House of Lords, in England ; and the most solemn 
ceremonies, affecting not only the interests of the con- 
tracting parties, but their offspring, declared null and void. 
This vagueness and uncertainty in a branch of jurisprudence 
which ought, of all others, to be clear and explicit, has been 
fitly designated by Lord Chancellor Selborne, as ** scandalous 
to a civilized country,” and, in its operations, must have 
been productive of an immense amount of practical hardship, 
patent injustice, and wanton cruelty. 

Three cases have of late years obtruded themselves upon 
public notice to illustrate the necessity for an afiiendment of 
the laws of marriage, appertaining to the diverse yet united 
kingdoms of this realm. They are as follows : — i. The 
Queen v. 1843-44 (10 Cl. and Finn., 534) ; a. Beamish 
v« Beamishfi&f>i (9 H. and L. cases, 274) ; and 3. Yelverton v. 
YelvertoUf 1864-5 (4-Macq., 747.) 

The facts and principles involved in those cases are as 
follow ; — 

The Queen v. Millis . — In January, 1829, George Millis, a 
member of the United Church of England and Ireland, married 
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one Esther Graham at tfie house of the Rev. John Johnstone 
of Banbridge, County Down. Mr. Jolhnstone, being at that 
time, the regularly placed Minister of the congregation of 
Protestant Dissenters, commonly called Presbyterians, per- 
formed a religious ceremony of marriage according to the 
usual forms of the Presbyterians, and thereby George Millis 
and Esther Graham entered into a marriage contract, and 
cohabited as man and wife. T% December, 1836, Millis again 
married Jane Kennedy at Stoke, in Devonshire, according to 
the form of the Established Church, by a priest in holy 
orders, the officiating minister of the said parish. In 
September, 1841, Millis was taken into custody at Belfast on 
the charge of bigamy and subsequently tried, the jury finding 
a special verdict in accordance with the above facts and the 
court reserving a point for the consideration of the judges 
as to whether the first contract thus entered into was suffi- 
ciently a marriage to support an indictment against Millis for 
bigamy. Upon the argument which took place before the Court 
of Queen’s Bench (Ireland) the judges were equally divided in 
opinion ; .but one of the judges, with a view to the case being 
brought before the House of Lords, gave judgment pro formA 
in favour of the prisoner.-^ A writ of error to the House of 
Lords was thereupon brought by the Crown. The case was 
then argued at the bar of the House in the presence of the 
English learned judges of the Courts of Common Law. At 
the conclusion of the argument the Lord Chancellor 
Lyndhurst proposed to the judges certain queries for their 
solution. \n reply thereto, the Lord Chief Jfistice 
Tindal delivered to the House of Lords an address which 
embodied the opinions of the judges on the law of this con- 
troverted case, and the House affirmed the judgment of the 
court below, the Irish Court of Queen’s Bench. The votes 
of their lordships were equal: — Whethef the judgment com- 
plained of should be reversed? Two peers were for re- 
versing and two for affirming, whereupon, according to 
the rule : “ Semper praesumitur pro negante^** it was 

determined that the judgment of the Court below should Ibe 
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Rf&rmed. Consequently, their Lordships’ decision was in 
favour of the prisoner Millis, that he could not be indicted for 
.bigamy. 

The principle which determined this question was, that the 
former Marriage had not received the benediction of a priest 
in Holy Orders : the judgment resting on the constitution of 
Archbishop Lanfranc, at a council held at Winchester in 1076. 
Praeterea statutum est^ -ut nullus filiam suam^ vel cognatam det 
alum absque benedictione sacerdotali ; si aliter fecerit non ut 
legitimum conjugium^ sed ut fonicatorium judicabitur. This 
canon declares that it is decreed, no one should give his 
daughter or kinswoman in marriage to any one whatever 
without the priest’s benediction : other marriage should not be 
deemed lawful, but fornication. It was also decided that the 
contract per verba de praesenti was by the English law never 
held to be actual marriage. 

Consequently, three enactments, resulting from their 
Lordships’ Judgment, passed the Legislature, i. The 5 and 6 
Viet. c. 113, to render valid marriages heretofore solem- 
nized by Presbyterian Ministers, excepting those declared 
invalid by any Court of competent jurisdiction. 2. The 6 and 7 
yict. c. 39, to render marriages celebrated in. Ireland, 
before and after the passing of 5 and 6 Viet., c. 113, by 
Presbyterian or Dissenting Ministers, of the same force in 
law as solemnized by Clergymen of the Established Church. 
3. The 7 and 8 Viet., c. 81, commonly called the Irish 
Marriage Act. 

To* Register Marriages in Ireland, this last Act distinguishes 
between Presbyterians and other Protestant denominations. 
Also, in its mode of regulation, Presbyterian marriages 
follow closely the analogy of the law relating to marriage by 
the Established Church. By the 4th section, marriages be- 
tween parties, one or both of whom are Presbyterians, may be 
solemnized in Certified Presbj'terian-houses. Those Acts^ 
confirm marriages celebrated by Protestant Dissenting 
ministers in Ireland. An Act of the /nsA Parliament 21 and 
22 Geo. Ill, c. 25 had previously legalized marriages solem- 
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nbed by Protestant Dissentmg ministers between Protestant 
Dissenters. 

In Beamish v. Beamish the facts were as follow : — In 
1831 the Rev. Samuel Swayne Beamish, a Clergyman in 
Holy Orders, in a private house in the City of Cork, per- 
formed a ceremony of marriage, agreeably to the Form of 
Marriage in the Book of Common Prayer, between himself 
and Isabella Frazer, the mother of the respondent in the 
case. It was averred that the said Rev. Samuel Swayne 
Beamish received the declaration from the said Isabella 
Frazer, that she took him, the officiating Clergyman, to be 
her wedded husband. Also, that he placed a ring on the fore- 
finger of the said Isabella Frazer’s hand, — ^that he pronounced 
the blessing in the form appointed by the marriage service, — 
that there was no other Clergyman or person present in the 
room where his marriage was solemnized ; and that the only 
witness was a woman, outside the house, who saw the cere- ' 
mony performed without hearing what passed between the par- 
ties. On these facts an action was brought — one of ejectnient 
— ^to recover land by the respondent against the appellant, his 
Uncle, the validity of the respondent’s title depending on his 
legal status, whether he was the legitimate son of Beamish. 
The Court of Queen’s Bench (Ireland) held that the marriage 
was valid. On error to the Exchequer Chamber, six judges, 
(namely, Chief Justice Lefroy, Chief Baron Piggott, Justices 
Crampton, Perrin, Moore, and Baron Richards) held that 
the marri^e was valid; and live (namely. Chief Justice 
Monahan, Justices Ball, Jackson, Keogh, and Baron Greene), 
that it was not. The case was argued at the bar of the 
House of Lords, and the learned judges were summoned to V 
attend the arguments. When concluded, the question was ' 
put to’ the judges, whether upon the facts found by thi 
special verdict the plaintiff, Henry Albert Beamish, was the 
legitimate son of the defendant ? In answer to this, the latd '. 
Justice Willis delivered an elaborate and unanimous opinion ' 
in the negative as Expressed by all the judges, which the 
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then XiOrd Chancellor Campbell declared to be a repertory of 
all the learning to be found on the subject. Their lordships 
thereupon reversed the decision of the Court below, and 
treated the marriage as invalid. 

The law of the case was accordingly declared that there 
never could have been a valid marriage in England before 
the Reformation without the presence of a priest episcopally 
ordained, or afterwards without the presence of a priest or 
deacon. And where the bridegroom was himself a priest, 
and there being no other priest present, a valid marriage 
could not be contracted by his sole ministerial agency. The 
law requires that equally in the case of the clergy as of 
the laity; marriage in this country must, in the absence 
of express statute, take place in the presence and with the 
assent of a clerk in Holy Orders, who must be a third per- 
son, and whose duty it is to defer or prevent the marriage 
if there be a just impediment ascertained ; and who, in case 
he allows of its proceeding, is then, in the primary sense of 
the word, to marry the parties by receiving their mutual 
consent to become man and wife. 

According to Littleton, marriage is knit for civil purposes after 
affiance and troth plighted between them. It was also declared 
• in this judicial decision that the ceremonies enjoined by the 
Kubric^ such as addressing the congregation, putting the 
ring on the finger, pronouncing the benediction, &c., are not 
absolutely essential to the validity of a marriage in facie 
eccUsi(B\ the essential part being the reciprocal taking of 
each other for wedded wife, and wedded husband; and their 
being declared married persons. 

The case of Yelverton v. Yclverton is one of the greatest 
blots upon our jurisprudence in matrimonial proceedings of 
modern times. It serves to ^illustrate the consequences to 
which the contradiction and conglomeration of the Marriage 
Laws of the United Kingdom, not only tmy but actually give 
rise. The facts are these : Major Yelverton married a lady 
..named Miss Longwoith, first in Scotland, and next in 
: Ireland ; and then forgetful of his honour as well as his vows. 
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he married subsequently ano|;her lady, by whom he had an 
offspring. As to the first marriage with Miss Longworth, in 
1857, the parties to that suit went through a ceremony in 
Scotland, which, in the opinion of the Court of Session, 
constituted a valid marriage; and afterwards, the same 
-parties went through another ceremony in Ireland, which in 
.the opinion of the Irish Court of Queen’s Bench constituted 
a valid marriage. But on appeal to the House of Lords, 
the judgments of both the Courts below were reversed, and 
both the Scotch and Irish ceremonies were declared null and 
void. Considerable and weighty conflict of opinion prevailed 
among the eminent legal members of the Appellate Court of 
the House on this important and serious case. «Two of the 
members of that august assembly — and the most eminent 
jurists this age has presented in the forum of English 
Justice — ^namely, ex-Lord Chancellor Brougham, and the then 
Lord Chancellor Westbury, gave their decision in favour of 
the Yelverton marriage in Scotland, if not in Ireland : for by 
a monstrous Irish law, 19 Geo. II., c. 13, the aggrieved lady 
being of the Roman Catholic persuasion, every marriage 
celebrated by a Popish priest between two Protestants, or 
between a Papist and any person who hath been, or hath 
professed him or herself to be a Protestant at any time 
within twelve months, which Major Yelverton had done, 
before such celebration of marriage, is declared to be 
absolutely null and void to all intents and purposes ; and by 
two other Acts of the same reign such a celebration of 
marriage is nfla.de capital felony. 

Such a conflict of legal opinion, on the part of most eminent 
jurists, led immediately after the verdict, or rather decision 
in the Yelverton case, in 1865, to the issue of a Royal Com- 
mission, whereby a public inquiry was instituted, whether 
the marriage laws in the three parts of the kingdom could not 
be assimilated ? 

The Commissioners, of whom Lord Chelmsford was chair- 
man, consisted also of the present Lord Chancellor, the late' 
Lord Chancellor of Ireland, Lord Selborne, Lord Hatherley, 
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Lord Pensance, Lord Mayo, Lord LyVeden, the Lord Justice 
General of Scotland, Mr. Monsell, Mr. Walpole, and Mr. 
Dunlop. They commenced their inquiries by issuing a 
circular letter to the ecclesiastical authorities of all persua- 
sions, and received a very general response. They also 
examined learned witnesses, and extended their inquiries over 
three years. A report was prepared by Lord Selborne, which 
was generally signed : two Roman Catholic Commissioners, 
Lord O’Hagan and Mr. Monsell, dissenting as to the recom- 
mendations concerning the law of divorce. According to 
their creed, the marriage tie is held as indissoluble, and 
divorce, a vinculo^ as contrary to the law of God. The Lord 
Justice General of Scotland expressed his settled conviction, 
founded on experience, and a patient study of the subject, 
that the marriage Taw of Scotland is preferable in theory and 
principle to the marriage law of England, as being exempt 
from harassing doubts, as to the validity of regular marriage 
in fade ecclesice in Scotland ; thus preserving the security of 
titles and the peace of families. The Commissioners recom- 
mended that the whole of the enactments of the marriage law 
should be embodied in a single statute, and that all the 
existing statutes of the United Kingdom, thus embracing 
Scotland and Ireland, should be repealed. 

Already mention has been made of the canon of Archbishop 
Lanfranc, in 1076 : there is another utterly unsuited to a 
Protestant community, that of King Edmund in 945. It 
reads thus. The mass priest shall be at the nuptials who 
shall, according to right, with God’s blessing, celebrate their 
union of the contracting parties) with all solemnity.” 

The Commissioners also report, that great care should be 
taken, not to revive, by such repeal, any canon, or other law 
on the subject of marriage, which has been expressly or 
virtually repealed by former legislation. 

It is now five years since the report of the Marriage Com- 
mission was presented to Parliament, and it"^ must be a 
matter of regret, if not of reproach, that no action has been 
taken by the responsible advisers of the Crown. The ques- 
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tion now seriously attracts public attention, and probably, 
when dealt with, will be found through public sloth, not to 
be in such favourable circumstances for legislation as may be 
desired. 

What the Commissioners aimed at was to give certainty 
to marriage, and reasonable time for the proper interested 
parties to prevent hasty. and improvident marriages; and 
to reconcile the great and important principle of a civil 
contract with the sanction of religion. With this viewthe Com- 
missioners proposed that, by enactment, every authorised 
minister of religion who is in the active exercise of official 
duty in his respective church or denomination, and who is, 
alsoj amenable to public responsibility as well as to the 
censure and discipline of his own religious community, 
should be rendered competent for civil purposes to solemnize 
marriage, and thus to perform the office of registrar, giving 
at the same time parties the option and right to be married 
by the ordinary registrar. The great object apparently of 
the Commissioners seemed to be to simplify the marriage 
laws of the three kingdoms, to make them uniform, to re- 
move the cases of scandal and uncertainty which occurred so 
frequently in Scotland and Ireland, and utterly to sweep 
away that remnant of the sectarian system, by which the 
validity of marriage might be affected. 

The Statute Book contains no less than twenty-seven Acts of 
Parliament relating to marriage in England, with their usual 
perplexing amendments, and partial repeal of other and parts 
of Acts. Nor are they confined exclusively to marriage; 
they deal with matters auxiliary thereto, but logically dis- 
tinct. ' Let all these be repealed, and the marriage code 
simplified and consolidated. At the present time in England ' 
there are no less than eight mo^es by which parties can be 
married, i. 5 y the ceremonies of the •Established Church 
after banns. 2. In the same mode after license. 3. In the 
same mode by the Superintendent Registrar’s certificate. 
4. By purely civil marriage before the Registrar. 5. By 
Nonconformists’ ceremonies in the^ presence of the Civil 
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Registrar. 6. By Jews or Quakers' ceremonies without pre- 
sence of the Civil Registrar.^ 7. Quakers, in the presence of 
their registering officer. 8. By Jews, in the presence of the 
secretary of a Jewish synagogue. In Ireland there are six 
modes of marriage, i. By the rites of the dis-established church 
after banns. 2. In the same mode after license. 3. In the 
same mode under the authority of a Registrar’s certificate. 
4. By a Romish Priest. 5. By Presbyterians, 7 and 8 Viet. c. 
81). 6. By the purely civil ceremony under a registrar’s 
certificate. It is observable that it is compulsory on the 
Clergy in Ireland, and not optional, as it is in England, to 
solemnize marriage under the authority of a Registrar’s 
Certificate. As to Roman Catholic Marriages prior to Mr. 
Monsell’s Act 26 and 27 Viet. c. 90, they were left to the 
operation of the Common Law without any statutory enact- 
ment ; and so far as relates to the legal constitution of 
marriage between such parties, this is still the case : the pro- 
visions of the Act being merely directory, with a view to the 
registration only of such marriages. The Act 36 Viet. c. 16, 
relates to any religious community, who are not Ronian 
Catholics, and who do not describe themselves as Protest- 
ants, such as the Irvingites, as to the Registration of their 
places of public worship in Ireland for purposes of Marriage. 

There are also six modes of securing marriage in Scotland. 
I. By the Established Presbyterian Church of Scotland. 2. 
By the Episcopal Clergy. 3. By Ministers of all persuasions. 
4. By verba de prasenti. 5. By verbal subsequent copula. 
6. By habit and repute, i. Before 10 Anne, c.7, and 4 and 
5 Will. IV. c. 28, the solemnization of marriage by any other 
than a minister of the Established Church of Scotland, was 
prohibited under severe penalties, and deemed clandestine 
and irregular. 2. By 10 Anne, c. 7., the first relaxation was 
in favour of Protestant Episcopal Clergymen duly ordained 
by Protestant Bishops. 3. By ministers of all persuasions. 
The Act 4 and 5 Will. IV. c. 28, extends the privileges 
accorded to the Episcopal Clergy to all other recognised 
ministers of religion ; and the penalties imposed by the older 
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statutes upon the Celebration of Marriage in Scotland by 
Roman Catholic Priests or other ministers, not belonging to 
the Established Church were repealed, though even now the 
banns.of parties of every denomination must be published in . 
the parish Kirk. The three other modes by which marriages 
may be effected in Scotland. 4. Per verba de prasenii ; the 
parties either with or without witness exchanging their 
mutual consent to be henceforth man and wife. 5. Per verba 
subsequenti copula ; that is, where a promise of future marriage 
is made, and then cohabitation of the parties following ; this 
is held to constitute a valid marriage, though there has 
never been a present contract. By the Judgment in the 
Dalrymple case and in the subsequent case of in Me Adam 
the House of Lords, de prasenti, in Scotland, was elevated 
to the position of marriage. Cohabitation need not be proved. 
But marriage de future subsequenti copula^ must be proved by 
writing or oath of party. The latter cannot be required if it 
would invalidate a subsequent marriage. Also, it is contro- 
verted by high authorities whether such marriage is valid 
without being so pronounced by some high judicial sentence 
in the life-time of both parties. 6. By habit and repute, 

. that is, where the parties have for a length of time lived to- 
gether as man and wife, and have been generally reputed to 
be so. 

In Scotland there is no provision for civil marriage ; but 
divorce, a vinculo^ is allowed. 

Under the Act 19 and 20 Viet. c. g6, commonly called Lord 
Brougham’s t\ct, it is necessary* for the validity of any 
marriage contracted in Scotland, that one of the parties 
should either have his or her usual place of residence in 
Scotland at the date of the marriage, or have lived in Scot- 
^ land for twenty-one days next preceding such marriage. Be- 
fore this Statute, it was very common foa English persons to. 
contract clandestine marriages in Scotland, at Gretna Green, 
and other places, immediately after crossing the border ; a; 
practice which this Act has effectually suppressed. 

Nevertheless, although an English man is prevented from 
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noiftitying one of his own country-women in Scotland for 
twenty-one days, unless she had domiciled so long in Scotland 
he may marry a Scotch woman the hour after he sets his 
foot in Scotland. A Scotchman may now run away with an 
English heiress, and immediately marry her irrevocably per 
verba de prcesenti. Clandestine marriages in Scotland 
may, however, be registered either by the process 
prescribed by the Registration Act, 17 and 18 Viet, 
c. 80., or by Lord Brougham’s Marriage Act, 19 and 20 Viet, 
c. 96, although the strictly penal Clandestine Marriage Acts, 
1661, c. 34, and 1698, c. 4, are still unrepealed. In either 
case of Registration, an extract of the marriage from the 
Registrar’s book, is received as evidence of the marriage 
without further proof, over all Her Majesty’s dominions. 

From this detail we discover that, contrary to public 
policy, there is an exceedingly undesirable want of uniformity 
as to the mode in which the marriage contract may be 
accomplished in the United Kingdom. As to Scotland, Lord 
Hailes, a great authority, declared in 1772, that the law of 
Scotland regarding marriage was derived from the rules of 
the Canon Law, as that law stood before the era of the 
Council of Trent. Thus, what was the law of all Europe, 
while Europe was barbarous, is now the law of Scotland only, 
when Europe has become civilized. The recommendation 
of the Commissioners is, as the conclusion of their reason- 
ings upon this point of view, that the law of consensual 
marriage, and of marriage by promise subsequente copuld^ as it 
now exists in Scotland, ought not to continue. ^ 

The conflict of the laws of marriage in the different 
kingdoms of this realm is fearful, and most disastrous in its 
results. The marriage law of each country is supreme 
within its own domain ; and a man or a woman, without the 
commission of an indictable offence, may be legally married 
at one and the same time to two persons, the law in one part 
of the kingdom regarding the first, and the law in the other 
part of the kingdom regarding the second marriage as valid, 
or the laws so contravening might subject parties to veiy 



THE MARRIAGE LAWS. 447 ; 

serious penalties. Hence the necessity of a sound, uniform 
marriage law for the United Kingdom, as simple and certain 
as possible, without too much interfering with what may be 
considered the lex loci contraciUst or allow the marriage re- 
cognised as legal in one kingdom to prevail as legal through 
every other kingdom throughout the world. 

In attempting to remedy the confusion of the marriage 
laws certain clerics are very clamorous in demanding con- 
formity to the canon law as the panacea ; against this, every 
one endo^d with practical wisdom would protest. The en-- 
actments, or dicta of canonists, were framed for a state of 
semi-barbarism, when the clergy were the sources of 
civilization, and were able by their spiritual influence, to give 
considerable effect to the decrees they promulgated. But 
let it be remembered, as Lord Chief Justice Tindal stated 
to the House of Lords, in 1843, that the Canon Law of 
Europe does not, and never did, as a body of laws, form 
part of the law of England. This has been long settled and 
^ established law. Truly, we made Canons in Saxon times, 
and at the Conquest, in favour of priestly benediction being 
essential to a valid marriage; but it was our own Canon 
Law, independent of the See of Rome. 

According to the ancient Canon Law, although marriage 
was regarded as a sacrament, no religious rites were, prior 
to the Council of Trent, deemed essential and indispensable 
to the celebration of matrimony. When the plea of espousals 
was interchanged between a man and a woman of physical, 
moral, and ecoiesiastical capacity ; the Sacrament was con* 
sidered as having been received by both, and the indissolu- 
bility of their union could not be disputed. As truly. Lord 
Brougham averred in the House of Lords, The Council of 
Trent was never received or acknowledged in England.*’ 
Sanctius (De MatrimonOs) affirms l;he validity of the nuptial 
contract without a priest, before the Council of Trent. As 
Lord Chancellor Campbell observed, in the case of Burnish 
V. Beamish^ in the House of Lords : So strongly was the 
maxim of Civil Law (conseneiis nou concubitus facit matrix 
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understood to be the universal lAw in Christendom, 
that a large major^tjf of ^ the bishops, assembled in the 
Council of Trentyifrotested against the power of the church 
to alter it, anA^he old Canon Law is still in force in every 
Roman Catht^ic State wherein the decree of the Council of 
Trent has/nof been received. In the case of the Quocn v. 
Mi//is,£ord Campbell likewise observed : ‘‘ The decree of the 
Council of Trent, respecting the solemnization of marriage, 
retires the presence of the parish priest, or some other priest 
specially appointed by him, or the bishop ; but even under this 
decree, the priest is present merely as a witness ; it is not 
that he should perform any religious service, or in any way 
join in the solemnity. This view of the subject is illustrated 
by the case of Lord* and Lady Herbert.* The decrees of the 
Council of Trent were never received in Scotland, t no more 
than in England. The Canon law appears to be the basis of 
the matrimonial law of Scotland, according to Craig. J Totam 
hanc questionem pendere a jure pontificio. The decrees of this 
Council of Trent are now valid in Ireland among the Roman 
Catholics, who considered them published throughout the 
greater part of Ireland from time immemorial, except in the 
Roman Catholic communion in Dublin, Kildare, Ferns, Ossary, 
Meath, and Galway, where they had force of law on the ist 
. of January, 1828, quite modern. And, again, the decrees of 
the Council of Trent were never admitted as of authority in 
France. The Ordinance of Blois, art. 44 ; the edict of Henry 
IV. of 1606^ and the declaration of Louis VIII. 1639, art. i, 
constituted the marriage law of that kingdom before the 
Revolution.§ Nevertheless, the decrees of the Council of 
Trent are the laws in several countries of Europe at the 
present day.|| Solemnization of marriage was not used in 
church before the Ordinance of Pope Innocent the Third, who 

* 8 PISU. 58. 2 Hagg. Consist. Bep. 268. 
t 2 Hagg. 0. B. 82. 

X Craig, lib. 8 dieg. 18, s. 17 ; 2 Hagg. Cons. B. 70. 

§ 1 Bnrge on British Law, 176. 
li 2 Hagg, 0 . 4, 272 ; 3 PhiU. B. 63, 64. 
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filled the Papal chair from 1198 to 1216^, before which the 
man came to the house where the 'woman inhabited and 
carried her with him to his house, and this was all the cere- 
mony.* As Protestants, we’ do not regard matrimony as a 
sacrament, t and the recorded marriage of Isaac and Rebekah, 
Gen. xxiv. 40-67, being without the detail of any religious 
ceremony whatever. We, therefore, must maintain that 
marriage for civil purposes is valid without any religious 
sanction; yet in a Christian country it is proper and salutary 
to add a religious service to receive a Divine blessing. At 
the same time, whilst we make some provision for civil 
marriages, as did the Code Napoleon, we need not require, as 
that code does, that all marriages antecedently shall be first 
contracted before the civil magistrate, by a purely civil 
ceremony of the simplest and shortest description, to render 
it valid marriage in the eye of the law ; and then to receive 
a certificate from the Mayor or .his deputy, at the Hotel de 
Ville or Maison Communale du arrondisement, before any 
Minister of Religion can perform a religious ceremony. Our 
Legislature need only be concerned with three primary 
considerations as the basis of a good code of matrimonial 
legislation, i. That the matrimonial contract forming the 
basis of domestic life should be unequivocal, so that no per- 
sons should be able to entertain a doubt as to the validity 
of the contract into which they have entered. 2. That there 
should be public notice of this contract, so that any one en- 
dowed with a right to prevent it should have the best 
practical opportunity 5 f doing so. 3. That the evidence 
of marriage should be at once secured, and preserved in 
the shape most readily available for future use, whether to 
establish legitimacy, or to prevent bigamy. 

Licenses for Marriage. — Licenses or dispensations 
from banns were originally intended exclusively for the use. 
of persons of noble and illustrious quality, but that it ie 

* Bsntiiig'B oaB6, Moora, 170; Tin. Abr. Muriage (F.) Bingham*! Anti- 
qoitiM of tho Ghnrch Book, 22, toI 7, 8yo. od., 1829. pp. 208—277. 

t S6ih Artiolo of the CLnroh^ En gland, 
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evident the usages of two centuries past, have extended them 
to the convenience of other classes of society. The privilege 
of a special license is still restricted to persons of condition, 
the children of nobility^ Privy Councillors, Members of Par- 
liament, Baronets, or Knights. The stamp duty by 55 Geo. 
III., c. 184 is £ 5 . It provides for marriage “ at other meet 
and convenient place than a church.” • It was first conferred 
by 25 Hen. VIIL, c. 21, then 4 Geo. IV., c. 76, sec. 20, 
and then by 6 and 7 Will. IV., c. 85, s. i. 

Banns of Marriage. — Banns are of great antiquity. 
They were universal in the Western church, and seem to 
have originated in the Primitive church, of which usage 
traces may be found as early as the time of Tertullian, and* 
even of Ignatius. Now it is becoming for the married, 
and for those to be married, to ratify their union, that the 
marriage may be solemnised, as in the presence of God, 
and not according to concupiscence.* Unde sufficiam ad 
enarrandam felicitatem ejus matrimonn, quod ecclesia conciliat et 
confirmatoblaiiOf et obsignat bencdictio.f Whence it may suffice 
for explaining the happiness of the marriage state, because 
the Church unites, the offering establishes, and the blessing 
seals. The canons enjoining thrice repeated publication of 
banns were made in England in the reign of King John 1200, 
of Edward II. and Edward III., 1322 and 1328; and on the 
two last occasions reference is made to the decree of the 
Council of Lateran, held 1216, inflicting the punishment of 
three years’ suspension from office on priests who should 
officiate or be present at marriages where banns had not been 
duly asked. 

So the canon of Archbishop Simon Mepham, Archbishop of 
Canterbury, made^t a Synod in St. Paul’s, 'London in 1328, 
in the third year of the reign of Edward III, mentions the 
perils arising from iuegular* marriages requires the suffragans 
to prevent them, and adopts the canon of the Council of 


* IgnaiinB and Poljoarp. 
t Tertnll ad Uxor, Ub. 11, oap 2. 
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Lateran, inflicting on the clergyman celebrating a clandes- 
tine marriage, the punishment of suspension for three years. 
At the reformation, the Rubric in both the Books of King 
Edward VI, and that of Queen Elizabeth, required the publi- 
cation of banns on three separate Sundays, or Holydays, in the 
service time, when the congregation was present. By the 62 
canon of the church of England 1603 and 4, the celebration 
of marriage without a faculty or licence, except the due publi- 
cation of banns for three several Sundays, subjected the 
minister to suspension per triennium ipso facto ; thereby de- 
claring merely what was the ancient and established law of 
the Church. As three years suspension for some clergymen 
had no terror an Act was passed in 1753, which made 
such an offence felony, and punished it by transportation for 
fourteen years. This Act was in this and most other of its 
provisions very closely followed by the Act- 4 Geo. IV. c. 76, 
which now regulates marriages in the Church of England. 
In the final Revision of the Prayer Book in 1662 a special form 
of words was appointed to be used by the minister in the 
publication of banns. The rubric prefixed to the office of 
matrimony directs that this publication of banns shall take 
place in the time of divine service immediately after the 
second lesson. In Ireland it always takes place during the 
morning service, after the Nicene Creed. Some great judicial 
authorities hold that in England by the Act 26 Geo. II. c. 33, 
and by necessa^ consequence the Act 4 Geo. IV.' c. 76 the 
publication of banns in our Churches, must take place after 
the second lesson. 

Marriage by b§nns is, however, unsatisfactory. It is a 
matter of the gravest importance, because a very large pro- 
portion, about 62 per cent., of the whole number of marri- 
ages in England and Wales, are celebrated by banns. They 
are increasing every year; and the Registrar General de- 
clares that the present system of publication of banns affords 
facilities for clandestine and illegal marriages. Whoever 
has attended Manchester Cathedral, or any other Parish 
Church of a densely populated locality, will be ready to assenf 

29 — 2 
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to^the truth of this statement. The Marriage Law Com- 
missioners distinctly pronounce against the farce. In popu- 
lous places no reaUy valuable publicity is obtained by banns, 
which afford no ^kfeguard against improvidence, illegality, or 
fraud. , And ^quently, from their veiy great number they 
furnish an Convenient and unseemly interruption to Divine 
Service. ^Lord Eldon observed, it has been uniformly said, 
especisdly to marriages in London, that the clergyman 
cann/^t possibly ascertain where the parties are resident ; but 
thi^is an objection which a court before which the consider- 
ation of it n\ay come, cannot hear.* But what is the answer 
of the Marriage Law Commissioners ? Although banns are 
intended as a security against clandestine marriages, the < 
law has given the clergyman no express power to call for or 
compel any information, as to the age, kindred, history, or 
other circumstances of parties unknown to him ; except that 
he may, if he thinks fit, require from them seven days' notice 
with a statement of their names, and places of abode, within 
the chapelry, and length of residence in such places of abode. 
No legal penalties, however, are incurred by the false state- 
ment even of any of these particulars. Many also procure 
their banns to be published in populous places where they do 
not usugJly live, and are not personally known, and where the 
clergy have neither the leisure to seek nor the means of ob- 
taining accurate information concerning them. 

The Commissioners conclude that although publication of 
banns may be had, when required, that they should not 
henceforth be required by law as a condition*either of the 
lawfulness or the regularity of marriage. Every useful 
purpose which can be answered by the publication of banns 
may be equally answered by the mere fact of notice to the 
officiating minister ; only: arm him with a power, which the 
Superintendent Registrar enjoys of exacting a true declara- 
tion, accompanying with the penalties of peijury every false 

Dr. PkiUimore*B Eoolesiaatical Law, ohap, 1. 778; Orippa onOharoh and 
Olergp, 646. 
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and fraudulent declaration so made. This would, in every 
probability, provide some -check against the contraction of 
illegal marriages, and the statutory requirement of banns 
throughout the United Kingdom may be abolished without 
any public disadvantage. 

Should licences be continued, every clergyinan JiRving 
care of souls should be made a surrogate, and have power to 
grant a licence for marriage for the same price as is paid for 
the publication of banns. If it be right that the rich may be 
married by licence, the same privilege ought to be brought 
within the reach of the poor. Marriage is honourable to 
all : ” and God’s blessing is not to be purchased by filthy 
lucre. 

In England, prior to the year 1753, 26 Geo. III. c. 13, the 
date of Lord Hardwicke’s Act, there were three modes of 
celebrating marriages in England : i. Those in facie 
Ecclesice^ either • by licence or banns. 2. Clandestine 
marriages by clergymen episcopally ordained. The won fieri 
debetf factum valet doctrine being Church Law, the May-fair 
and Fleet prison marriages were valid. Then a marriage, 
even in a church without banns or licence, was as valid 
as with; for, altliough they were requisite, fit, or proper 
to be complied with, yet they were not necessary to the 
validity of a marriage.* A regular trade in clandestine 
marriages was then carried on by degraded clergymen of 
infamous character, the inmates of prisons — persons in- 
different to all social and ecclesiastical restraints. 3. There 
were consen^al marriages, spomalia de presentiy or sponsalia 
de futurOy before explained. 

Now there was always this difference; that the first and 
second kinds of marriages were good ah initio : the latter 
only potentially good. If A contracted a consensual marriage 
with P and afterwards a marriage in* facie ecclesitBy or a 
clandestine marriage with C, the temporal courts would 
recognize the second, and not the first. But if B, went to 
the Ecclesiastical Courts when a prior contract of marriage 


Wright T. Ellwood, 1 Cnrteif 68 ; Abr. e. lluriage. 
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was proved, flie Spiritual Court would compel the affianced 
party to solemnize the consensual paarriage in the Church ; 
the temporal courts would then repudiate the second, and 
admit the first marriage.* 

Lord Hardwicke’s Act (26 Oeo. III., c. 33) abolished 
clandestine and consensual marriages ; and insisted on all 
marriages, Jews and Quakers excepted, to be solemnized in 
the Established Church. This statute was stigmatized by Mr. 
Fox, in his celebrated speech, as “ tyrannical, unjustifiable, 
oppressive, and ridiculous ; ” and by Sir James Mackintosh, 
as “ more like a measure of the grandees of Castile made to 
protect their moral and physical imbecility from the ad- 
mixture of plebeian blood, than a measure in character with 
the mild and unoppressive dignity of English nobility.” For 
eighty, years the battle on this Act continued ; and not without 
difficulty was it repealed in 1823. In 1836, the 6 and 7 
William IV., c. 83, the Registration Act was passed, and 
civil marriages became legal in this country. 

Lord Hardwicke’s Act abolished pre-contract marriages. 
A pre-contract marriage, per verba de prcesenti or per verba de 
future, was a marriage by the civil law, and the canon law of 
Europe. The English law had been partially changed in 
England by 32 Henry VIII. c. 38 ; was restored by 2 and 3 
Edward VI. c. 23, and abolished by Lord Hardwicke’s Act ; 
and when this Act was repealed by George IV. c. 76, it was re- 
enacted by the 27th clause : That in no case whatsoever shall 
any suit or proceedings be had in any ecclesiastical court, 
in order to compel a celebration of any marriage in facie 
eccUsue, by reason of any contract of marriage whatever 
whether per verba de prasenti, or per verba de future, any law 
or usage to the contrary notwithstanding. In Ireland as to 
this state of law, a contract per verba de prasenti was first 
modified by 12 George I. c.‘3, s. 6 and 7, afterwards abolished 
by 58 George III. c. 81. In Scotland such marriages are 
valid, but with this difference as to that which was once valid 


* Baxter t. Bnokley, 1 Lee’s R. 48. Oogliton, tit. 809 at se). 
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in England, that it is legally binding from the beginning, siind 
not merely after regular solemnization enforced by process in 
the spiritual courts. In Scotland a clandestine marriage is 
simply a marriage without banns. Non-compliance with the 
legal condition of regular marriage, as to banns or otherwise, 
may subject the parties to statutory penalties, but cannot 
affect the validity of the intercharge as constituting marriage, 
the utmost effect of such non-compliance being to make the 
marriage irregular. 

Lord Russell’s Act, in 1834 (4 ^tnd 5 William IV. c. a8) en- 
abled marriages to be solemnized^y Roman Catholic priests 
or other ministers (not belonging to the Established Church 
of Scotland). It is not necessary in Scotland that marriages 
should be solemnized in any particular form, or at any 
particular place or time. The presence of any minister of 
religion at the time of solemnization, except Quakers and 
Jews, before their proper officers, entitles the contract to the 
character of marriage. The question of mutual acceptance 
must be solemnly put, and an answer required, as in the 
Roman stipulaiio, and there must be a declaration made by 
the clergyman that the parties are married. Except in the 
cases of Roman Catholics and Protestant Episcopolians, the 
general practice is to marry in their churches and chapels ; 
those marriages are, in fact, usually solemnized in private 
houses, and indiscriminately at all hours of the day. 

No provision is made by the Scottish Registration Acts 
for enabling the Civil Registrar to give the character of a 
regular marrfSige to any contract of marriage entered into in . 
his presence without any religious ceremony; nor is the 
presence of a Civil Registrar required at any regular mar- 
riage, though his attendance, if the parties desire it, may be 
secured, on payment of twenty sh^lings. There should not 
only be a power, but a compulsion of d registration of aU 
marriages ip Scotland. As to Roman Catholic marriages in 
Ireland^ they may be as hasty and clandestine as any which 
formerly took place at the Fleet or Gretna Green ; nothing 
but the priest being necessary. Mr. Monsell’s Act (26 and 
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27 VictV c. 90) is dnly directory, with a view to the registra- 
tion only of such marriages. 

The registration of such marriages should be as obligatory 
upon Roman Catholic priests as on anybody else. The 
small expense for Registrars the nation Would cheerfully 
contribute; and, therefore, the expressed concern for the 
national exchequer, and the abhorrence of centralization on 
the part of the Roman Catholic clergy, must give place to 
a compulsory record of marriages in the Romish community 
in Ireland. Make the Romish priest, in every instance of 
the marriage of Roman Catliolics, the Registrar of Marriage. 
He should keep duplicates of registers of marriages furnished 
for him by the Registrar-General, making the priest and not 
the husband of the marriage the party to communicate with 
the Registrar-General. 

All this confusion of the Marriage Laws is worse con- 
founded, when we consider that a lawful heir in Scotland is 
not necessarily an heir of land in England. That was 
decided by the House of Lords ; but more especially by the 
differences in the Law of Divorce as administered in the 
three kingdoms severally. 

An Irish marriage can only be dissolved by Act of Parlia- 
ment unless the parties have an English or a Scotch domi- 
cile. The Act constituting the Divorce Court (zo* and 21 
Viet. c. 85) being confined to England. 

Again, what are grounds for divorce in Scotland are no 
grounds for it in Ireland or England; and these grounds and 
the proper procedure to be based upon them Sre settled for 
England by statutes, which do not extend to Scotland or 
Ireland. 

There is a conflict of the Law of Divorce in the separate 
kingdoms of Great Britaiq or Ireland. The House of Lords 
ma}' be compelled 6n appeal to hold a marriage bigamous in 
England or Ireland, to be lawful in Scotland. Such a conflict 
should be removed by legislative enactment. And the legal 
effect and validity of a sentence of dissolution of marriage 
pronounced in a bona^ fide suit by a Court having proper 
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jurisdiction over the parties and cause, ought to be the same 
throughout the United Kingdom. 

There is in Scotland a prohibition of the intermarriage of 
persons declared, by the sentence of a Divorce Court, to have 
been guilty of adultery together. The Commissioners con^ 
elude that this prohibition ought not to continue. The 
Legislature declined to introduce any . similar prohibition 
when the present divorce law was established in England. 
As it now exists in Scotland, it is one of an arbitrary nature, 
depending on the terms of the sentence, not on the mere fact 
of adultery^ It is a settled point in the law of Scotland, 
that a sentence of dissolution of marriage, on proof of facts 
sufficient to constitute divorce by the Scotch law, which 
admits of more latitude in this respect than the law of Eng- 
land, may be competently pronounced by a Scotch Court 
between persons having their legal and matrimonial domicile 
in England, or any other country. Thus English persons 
may temporarily resort to Scotland to obtain such divorce, 
without intending to domicile permanently in that country. 
It is still an unsettled point in English Cpurts whether such 
divorce would be recognised without a legal domicile in 
Scotland. Limits of residence, upon the jurisdiction of such 
Court, should be well ascertained ; and no facilities granted 
for divorce except those recognized by the laws or customs 
of the country. As the late Sir James Graham, Bart., said 
at the passing of the 19 and 20 Viet., c. g6, there should be 
no needless interference with marriage customs, except to 
secure legalify of marriage. 

Certainly any clergyman, whose conscience does not forbid 
him to solemnize a marriage of divorced persons, perhaps 
the only possible reparation of evils past and irremediable, 
should be exempt from all ecclesiastical penalties; and a 
Bishop withdrawing or refusing such ^ license on such 
grounds should be rendered amenable to a law which requires 
justice to be administered,^ without any infliction of censure 
or loss, for simply discharging a legal duty in favour of fallen 
persons. 
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The Marriage Commissioner recommended that through- 
out the three kingdoms notices, such as are now given to the 
Registrars under the Registration Act, should be substituted 
for banns and licenses, that all ministers of religion of what- 
ever denomination should be entrusted with the powers now 
exercised by Registrars ; that they should be able to receive 
and publish notices of marriage, to celebrate marriages, to 
register them, and grant the usual certificates. They also 
proposed that marriages should be allowed to be solemnized 
in any place and at any time. When notice of marriage 
should be given to a minister of religion, it should be accom- 
panied by a declaration, which, if false, would entail the 
penalty of misdemeanour. In every case a copy of the 
notice should be forwarded to the Superintendent Registrar 
the next post after being received, to be inserted by him in 
his notice book, kept by him for such purpose. A copy of 
such insertions should be sent quarterly to the Registrar 
General. No minister of religion should arbitrarily refuse 
to record such notice, or to grant the necessary certificate 
after the expiration of fifteen days, without being liable to a 
fine of 40 shillings for every day’s neglect, recoverable in a 
magistrate’s court, but should the minister to whom a party 
should signify intention of marriage, know of any legal 
impediment, and disregard it, he should be subject to a 
penalty, either of a fine of £10 or two months’ imprison- 
ment, at the magistrate’s discretion. If parties are not 
personally known to the dispenser of certificates, fifteen days 
should intervene before a certificate of compliance with 
preliminaries should be issued ; but, whenever granted, a 
copy should be sent by the next post to the Superintendent 
Registrar, or vice versa to the incumbent of the parish, or 
other minister of religion. A certificate by a clergyman, 
incumbent of a parish wherein one of the parties resides, 
might give authority to be married in any other church ; but 
notice should, by the next post, be sent to the minister of 
that parish. The time for which such certificate should be . 
available, should extend to three months, to be computed . 
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from the date of the certificate^ Such certificates would 
supersede all licences and banns ; the. latter now seems to 
aid, or supply facilities for clandestine marriages, as the 
published list at Manchester, Leeds, and Greenwich would 
seem to indicate. In no case, henceforth, should banns be a 
statutory requirement, but quite optional to the parties con- 
tracting marriage. If published in the church it should be, 
as at present, after the second Lesson of morning or evening 
service. 

All preliminary requirements should be regarded as 
directory, and none of them as essential to the validity of 
marriage, or in any wise to invalidate them. The following 
conditions should be observed: i. If the party to be married 
be either of them *a widower or widow, the time of demise, 
either of the deceased husband or wife, should be specified in 
the notice. 2. A statement of any relationship, and what, 
subsisting between the affianced party ; or, to the deceased 
wife or husband. 3. When residence first commenced in 
parish, or Registrar’s district, and where residing, and how 
long prior to the said notice. 4. If either party be a minor, 
then the consent in writing of the parent or guardian; if 
their consent be not forthcoming, their address. And no 
certificate should be granted, unless the consent or refusal 
be recorded. The parents or guardians should be obliged to 
do one or the other under the penalty of a misdemeanour. 
5. If both parties do not give notice to the same minister 
or officer, to whom, at what place, and when, is the notice of 
the, other party given. The declaration should be made, and 
subscribed by one or both of the parties themselves, and 
supported by the testimony of two other credible persons, 
before any Justice of the Peace, authorized and accredited 
minister of religion, or civil registrar. A false declaration 
should be regarded as a misdemeanour. 

The State having the absolute right to ascertain that the 
marriage is duly registered, should have the power to punish, 
all persons making any wilfully false and material misstate- 
ments in the declaration, and the guilty parties should be 
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rendered liable to the penalties of perjury. ^ But should any 
civil officer, or other person wilfully contravene the 
provisions oi the marriage law, his offence henceforth should 
be a misdemeanour ; the penalties of felony for such an offence 
being repealed. A Roman Catholic bishop or priest should 
be sanctioned to celebrate mixed marriages if he pleased ; but 
nevertheless he should be subject to the same rules with 
regard to time, place, notice, and registration, to which 
ministers of all other denominations are compelled -to yield 
compliance. Every clergyman or minister should in no wise 
be relieved from the obligation imposed on him by the law 
. or discipline of his own communion, as to time and place ; 
the State should have nothing to do with these circum- 
stances, canonical hours, as to the time for celebrating the 
mass, have nothing to do with the authentication of the 
contract of marriage. As to the place, let the religious free- 
dom of the conscience of the married pair determine this 
question. No stamp duties on certificates, notices, or other 
documents should be imposed, consequently the present 
duties should be abolished. All fees and compulsory pay- 
ments of every kind for the fulfilment of any preliminary 
condition, should be abolished. If any fees should be re- 
quired to supplement the miserable incomes of the parochial 
. clergy, there should be a moderate uniform scale settled by 
law. Wheresoever practical, marriage fees should cease to 
be exacted. All postage in compliance with the law of 
marriage should be free ; and any increase to the expenditure 
of the nation would confer a corresponding incA'eased public 
benefit. 

The morals, and welfare of society, being involved in 
marriage life, the ceremony of marriage becomes more 
lastingly impressive, when the offices of religion, particularly 
of the respective religious community of the married parties, 
are inttioduced by way of sanction, and moral enforcement. 
And more especially when Christianity guards the nuptial 
bond.; " and the Supreme Lawgiver enjoins fidelity in the 
words He has engraven on every man’s conscience : — 

** Thou shalt not commit adulteiy.” 
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As to its solemnization, Puffendorf avers: "according to 
the opinion of the Jews, consent alone rendered a marriage 
valid,”* and Grotius observes, “ that no proceeding was 
made in the nuptial affairs till the solemnity had been 
ushered in by the hearing of Divine service in a public 
as8embly.”t A diversity of systems of marriage, which now 
obtains in the three kingdoms, is fraught with evil ; for in 
one kingdom, the most important contract of all social 
relations formed, in another is neutralized by the glorious 
uncertainty of the Law. “ Indignum est in ea civitate, qua 
legibus teneatur, discedi a legibtts.” 

After so much exposure as is contained in the Report of 
the diverse and uncertain operation of the existing Marriage 
Laws in the United Kingdbm, the first duty of the Legisla* 
ture should be to sweep away this heterogeneous congeries, 
and enact a general law of marriage, embracing the pecu- 
liarities of each and all for the United Kingdom, to secure 
the legitimacy and peace of families, and to maintain the 
rights and preserve the property of the married pair. 

In all parts of Great Britain and Ireland marriage is con- 
templated in the same point of view as a contract inducing 
a civil status, conferring the same rights and -entailing the 
same obligations upon the persons entering into it. Never- 
theless, the general feeling of the United Kingdom is 'in 
favour of superadding to this important contract the sanction 
of religion. Public attention seems also to be unmistakably 
directed to the desirableness of uniformity in the marriage 
laws of the*United Kingdom. These views the Commis- 
sioners endorse, and although some of the evidence given at 
the sittings are less favourable than others to the employ- 
ment of clerical agency, they are, notwithstanding, strongly 
impressed with the conviction that it would be better not to 
interfere with the general sentiments and habits of the people. 
In accordance with these opinions the Commissioners recom- 
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mend a code of laws for the United Kingdom, both simpli- 
fying arid consolidating; and it is hoped that such a measure 
will at once be laid before Parliament, to place on a satis- 
factory footing the present grievous condition of the, laws 
regulating the union of man and wife. 

Lex est ratio summa^ insita in natura, quce jubet ea, qua 
facienda sunt prohibetque contraria. 


IV.— RAILWAY ACCIDENTS AND THE RAILWAY 
COMMISSIONERS* 

IN our March number we published an article upon the 
^ ** Regulation of Railways’ Act, 1873,” and while we 
admitted the importance of the interests which it was the 
object of the Legislature to protect, while we pointed out the 
excellent character of several of the provisions of the Act, we 
expressed our opinion that the Railway Commissioners would 
not have a great deal of work to do. So far as we know there 
has been no pressure of business at the West Front Committee 
Rooms, House of Lords, but we have on our desk before us 
two works which are intended to be of use to the public and 
the legal profession, in proceedings before this new tribunal, 
and it must have been the opinion of the authors of these 
works, that the Railway and Canal Traffic Act of 1873 was 
not likely to be a dead letter, otherwise they would not have 
taken the trouble to compile and publish these books. One 
or two words about them. Mr. Lely’s has a fault of 
arrangement and^a fault of typography. He makes a 
chapter of an abstract of the Report of the Joint 

* ** The BegnktionB of Railways’ Act, 1878,” by J. M. Lely, Esq., of the 
Inner Temide, Banipter-at-Law, London, 1878. ” The Praotioe before the Railway 
Oommisiioners,” by R. Gordon Jnnner, Esq., of the Middle Temple, Banister- 
at-Law, London, 1874. 
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Select Committee on Amalgamation, of 1872, and as the 
Regulation of Railways’ Act, 1873, was founded upon that 
Report the abstract will be useful. It ought, however, to have 
appeared as an appendix, instead of a chapter, and even if it 
did appear as a chapter, it ought not to have been placed 
between the text of the Act, and the General Orders of the 
Commissioners, which have been made in pursuance of its 
provisions. Again, Mr. Lely has thought it expedient to 
print the clauses of the applied Acts along with the text of 
the Regulations of Railways* Act, 1873, and as this saves 
distant reference it is calculated to be of use, but its utility 
would have been much enhanced had these portions of the 
applied Acts been printed in a different type from the 
sections of the act which applies them. As it is, one 
stumbles about in one’s search, from section 6 of one Act to 
section 2 of another, and from section 2 to section 16 of a 
third. Had there been different types to guide the 
eye, time and trouble would have been saved to those 
of Mr. Lely’s readers who may have occasion to use 
his work as a book of reference. Still the book is useful. 
He does not weigh the cases decided in the Court of 
Common Pleas and the Court of Session, but he marshals 
them ‘with intelligence, and some of the notes to the Act 
contain a good deal of information. Mr. Junner’s book is 
entitled “ The Practice before the Railway Commissioners,” 
but in its general construction and scope it very much 
resembles Mr. Lely’s work. It contains, however, the judg- 
ments in thestwo cases which have been decided by the 
Commissioners, and is much more full in regard to the 
rights of passengers, to the receiving and forwarding of 
traffic, stational arrangements and parcels, than the last 
mentioned work, although we are not certain that all the 
law Mr. Junner’s book contains reafiy belongs to the jurisdic- 
tion of the Railway Commissioners. We fail to see what 
they have to do with questions under the Carriers Act, as to 
the amount of luggage a man may carry, as to the question 
what constitutes personal luggage, as to the measure of 
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damages for the loss of goods, and twenty other subjects of 
which Mr. Junner learnedly treats. Still this book has its 
merits, and we have such a thorough mistrust of railway 
companies, such a deep-rooted conviction that the exercise 
of their monopoly is calculated to do much harm to the 
public, that we hope that the business before the Railway 
Commissioners may be so great that both these books may 
come to early second editions. In neither of these works do 
we %nd much elucidation of the Act of 1873, and both 
authors seem to think its provisions are so clear that he yrho 
runs may read. We, however, entertain a somewhat different 
opinion, an opinion which induces us to believe that the 
writer of an article on “ The Power of the Board of Trade in 
.Relation to the Prevention of Railway Accidents,” which, 
appeared in the Solicitors’ Journal and Reporter, of the 28th 
of March last, is wrong when he asserts that the Board of 
Trade is " the only tribunal which has at present any juris- 
diction in such matters.” We agree with him, however, 
in his conclusion that *'when once a railway is opened 
the. powers of the Board of Trade appear to be wholly 
insufficient for the protection of those who travel by it (the 
railway), for although they may authorise inspections of the 
line, building^, and carriages, there is no provision for compel- 
ling the Company to repair any defects therein.” Now it ap- 
pears to us, after a somewhat careful reading of the Regulation 
of Railways Act, 1873, that there is a tribunal which has 
some jurisdiction as to Railway Accidents, and that that 
tribunal is the Railway Commission. It id^ true that the 
Court of Common Pleas did not so construe the Railway 
and Canal Traffic Act, of 1854, but we contend that in many 
particulars'their constructions were narrow and erroneous, 
and that the very unwillingness which the Courts of Common 
Law shewed to Have anything to do with what they called 
such ** anomalous ” jurisdiction, is an indication that they 
were right •when they confessed 'their utter inability to 
carry that Act judiciously into effect. The words of the 
Statute are that every, Railway Company shall according to 



RAILWAY ACCIDENTS AND RAILWAY COMMISSIONERS. 465 

their respective powers afford all reasonable facilities for the 
receiving, forwarding, and delivering of traffic, &c.” (Section 
2 of the Act of 1854, and section ii of the Act of 1873). The 
term traffic is said by the Act (section 3) to include 
passengers and their luggage. Now can it be said that a 
Railway Company is giving due facilities for the receiving, 
forwarding, and delivering of traffic, if it conducts its traffic 
in sUch a way as to cause an accident, if its permanent way or 

rolling stock is in 'such a condition that an accident must 
necessarily occur ? Is it a due facility to a passenger to de« 
liver him dead ? And if it can be proved that the arrange- 
ments of the Company are of such a nature as, in all proba- 
bility, to cause an accident and that accidents do happen, is 
it not a contravention of the Act, and is it not a matter 
peremptorily calling for the interference of the Railway Com- 
missioners ? It appeals from all the literature of the subject 
that this tribunal was created for the protection of the 
interest of the public, which were jeopardised by the crushing 
monopoly of Railway Companies. Are not safety of life 
and limb sufficient interest to call for protection ? And does 
not the fact that the ordinary Common Law remedies of action 
for personal injuries in case of careless damage done by a 
Railway Company, or under Lord Campbell’s Act in case 
such carelessness results in death, are not sufficient to 
deter Railway Companies from breaking limbs, or from 
neglecting the proper precautions for the securUy of life, 
prove that this was exactly one of those cases -contemplated 
by the Act, a case in -which no remedy existed, or in which 
only an inadequate remedy was at the disposal of the public ? 
It may, perhaps, be objected to this reading of the Act that 
the term facilities ” really means only ** little furtherances,” 
and that to say that if a railway company ^kills a person it is 
not affording him^ue f^ilities, is to abuse language, and to 
force words to bear meanings which do not belong 
to them. But we would submit that ^ust as the 
greater includes the less so the predication of the less 
in many cases takes for granted the^ greater. If a man 

30 
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stipulates for a little furtherance he' may Se supposed to 
stipulate that no great obstacle will be placed in his way. 
And our reading of the Act induces us to believe that the 
intention of the Legislature was to compel Railway Com* 
panics to give all those uncovenanted mercies which were 
found so necessary for public convenience and safety, and 
when it mentioned the little furtherances it must have been 
taken to mean the great also. But can the public have the 
little furtherances of convenience (and the Court of Common 
Pleas interfered to make a junction station more comfortable 
for people waiting there) without safety ? Are not safety and 
convenience inextricably associated, and in compelling the 
latter would not the Railway Commissioners be compelling 
the former also ? Does not the fact that an accident happens 
from carelessness or from wearing out of the plant or rolling 
stock of a company prove that that company is not in a 
position to give due and reasonable facilities to the public ? 
This is a matter which is urgent at the present time. Rail- 
way accidents are horribly frequent. The Board of Trade, 
by its Circular, has shown that it is aware of the fact, and 
yet, although the Board of Trade has a power to move in 
the matter under this very Act, has a power to appoint some 
one — say one of its railway inspectors — ^to apply to the Com- 
missioners under the 6th section,- and who may allege a 
contravention and violation of the Act in that pas- 
sengers are not safely and securely carried ; although 
the Board of Trade has this power, a power which if exer- 
cised would, we feel convinced, do much to*^ put an end to 
railway accidents, they have not upon any one occasion 
exercised it. They maintain their policy of masterly 
inactivity except when they circularize Railway Com- 
panies and elicit sharp contradictions from angry chairmen. 
The public, however, is too anxious as to the comparative 
insecurity of railway travelling to put up with this long. 
But supposmg our reading of the Act of 1873 is erroneous, 
there can be no doubt that legislation is called for. Would 
it not, in the event of the Government being forced to move 



THE INNS OF COURT AND THEIR MONOPOLY, 467 


in this matter, be sufficient to do two things — ist, define 
facilities to include the safe and secure cariying of traffic, and, 
2nd, to make it obligatory on the Board of Trade, in case of 
a contravention of the Act, to apply to the Railway Com- 
missioners ? These are slight changes but they would, we 
feel convinced, result in momentous consequences,- in the 
safety of the public, in the security of human life, in over- 
flowing work at the Railway Commission Rooms, and in the 
sale of these two works by Messrs. Lely and Junner. 


V.— THE INNS OF COURT AND THEIR 
MONOPOLY. 

Neate v. Denman. 

rilHE case of Neate v, Denmm^ recently decided by Vice- 
Chancellor Hall, is in truth more remarkable for its 
opportunity than its novelty. At a time when the training 
for the Bar, and the discipline to which it is or ought to be 
subject, are attracting a good deal of public attention, and 
are likely soon to occupy the legislature, it is a matter of 
much interest to know what is the constitution and govern- 
ment of the Inns of Court, their position in relation to the 
Courts of L9w, the grounds on which they claim the 
monopoly of conferring the qualification of a barrister, the 
mode in which they exercise it, and the means by which they 
assert, so great a privilege. 

The decision in the case referred Jto throws but little light 
directly on the two last mentioned questions, though of 
course the claim to such a monopoly, in the eyes at least of 
the Legislature, which may either allow or extinguish it, 
depends very much on the constitution of the bodies which 
claim it ; but the Vice-Chancellor, ^ acting only in the 

30 — 2 
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papacity of a judge, refused, no doubt very properly, to con- 
sider any question except that of jurisdiction, until he was 
satisfied that he ^ad jurisdiction ; and he decided that he 
had not. 

In order fyt 6 y to understand the reasons of that decision 
and the e^ent to which it goes, we shall first see what were 
the ciroamstances of the case as brought before the Court. 

Mr/Neate being sued at upon his bar bond for arrears 
hy^e representatives of the surviving obligee of those to 
whom he had bound himself in the year 1832, filed his bill 
against the plaintiffs at law joining with them as defendant 
the present Treasurer of the Inn, offering to pay the 
amount demanded of him, upon having his bond delivered 
up to him, without signing the delaration invariably required 
by th^ Inn, as a condition of release from the bond, that the 
petitioner, as the person wishing to withdraw from the Inn 
.is called, does not intend to practise as a barrister, either in 
the United Kingdom or the Colonies. Mr. Neate’s objec- 
tion to this declaration being that it was either unnecessary 
if continued membership of an .Inn of Court was by law a 
necessary condition for practising at the bar ; or if it were 
not so that such a declaration was against public policy as 
being in restraint of trade, or which is the same thing the 
exercise of a profession. Upon these grounds Mr. Neate 
prayed for the delivery up of the bond upon his payment of 
the arrears and the costs of the plaintiff at law, but exclusive 
of the further sum claimed by the Inn as a fine on composi- 
tion or withdrawal. 

To this bill the defendants put in a general demurrer for 
want of Equity, not expressly alleging the want of jurisdic- 
tion. * 

The Vice-Chancellor, however, considering that the ques- 
tion of jurisdictio'h, whether raised or not by the pleading, 
was by the facts of the case brought under his judicial notice, 
refused to enter into the grounds of equity set up by the 
plaintiff, on the ground that he had no jurisdiction to inter- 
fere in any controversy such as this was between the Inn 
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and one of its members, the jurisdiction in such a case 
belonging exclusively to the Common Law judges, as the 
visitors of this and the other Inns of Court, in their character 
of private societies. 

So far the* judgment of Vice-Chancellor Hall would appear 
to be entirely justified, if not necessitated, by the previous 
decisions of higher tribunals, such as the Lord Chancellor in 
Equity and the Court of Queen’s Bench at Law. But it was 
urged with some plausibility by the plaintiff in Equity that 
on one point the decision in this case went further than the 
others, for in the oases cited as excluding the jurisdiction, the 
first proceedings had always been taken by the individual 
member as plaintiff, whereas in this case, the Inn, though it 
was defendant in Equity, had in the first instance been 
plaintiff-aMaw, and that as the Inn, or its representatives, had 
gone beyond the limits of their domestic forum to sue him at * 
law, he had the same right against them, as he would' have 
had against any other parties to set up an equitable defence. 
In another point, however, the Vice-Chancellor seemed dis- 
posed to recede from the extravagant length to which the 
exemption had been carried in the case of Cunningham v, 
Webb^ 2 Bro, C.C. 241, in which the Lord Chancellor 
decided that he had no right to interfere in a question of 
contract as to the rent of chambers between the Inn and one 
of its members. 

The question of jurisdiction in this case was raised by 
plea, which alleged the jurisdiction to be not in the judges 
alone, as the Queen’s Bench have considered it to be, but in 
the LorcT Chancellor and the Judges. 

But even supposing that the case is questionable upon this 
ground, or had gone too far, as the Vice-Chancellor seemed 
to think it had, in excluding questions of “ property,” be- 
tween the Inns of Court and their members from the cogni- 
sance of the ordinary tribunals, it still may be good law, and 
is not 'Contrary to reason, that all questions of personal 
status arising out of the call of the bar, or upon the con-; 
struction of the bond, which is a necessary preliminary to 
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that cali^ should belong in each case to the cognizance of 
the particular Inii, that is, to that of its governing body, 
subject to the control of the judges oi^ visitors. The Courts 
have at any rate repeatedly decided that there is such a 
visitorial power in the judges, without defining whkt its 
limits are, and the judges themselves have in matters re- 
lating both of calls to the bar, or to exclusion from the bar, 
by compulsioafrom the Inn, or to election to the bench of 
any particular Inn, repeatedly exercised the power acknow- 
ledged to be in them. 

Whether such a power can properly be called visitorial 
in the sense in which that word is used in reference to pri- 
vaite foundations may be reasonably doubted. The power of 
a visitor in such cases is the right of jurisdiction or control 
belonging to the founder himself or transmitted or delegated 
* by him to his heirs or nominees, of enforcing, or it may be 
of modifying the statutes or private laws by which the private 
body is both constituted and bound ; but such a power sup- 
poses both an endowment and a corporate character, both of 
which are wanting in the case of the Inns of Court, and 
though these are possessed by means of a renewable trust 
of very considerable property the result of long accumulation 
which they would not think themselves at liberty to apply to 
their own private purposes, and are probably well aware 
that they would not be allowed to do so, they are careful to 
exclude, so far as they can, the right of the Attorney-General 
to interfere by information in the management of their 
affairs. Nor can we advise Mr. Neate to renew his. single- 
handed contest with the Benchers in the character of a 
Relator. 

There is indeed another sort of visitorial power or juris- 
diction, so called by analogy, which is exercised by the 
Court of Queen’s Bench over civil corporations, whether 
. municipal or quasi municipal, like the Universities, or estab- 
lished for public purposes, like the Royal College of Phy- 
sicians; but that jurisdiction is exercised by the Queer’s 
Bench as a Court, and by the legal process of mandamus. 



THfi INNS OF COURT AND THEIR MONOPOLY. 47I 

and it only attaches to the bodies which are subject to it by 
reason of their public character, which the Inns of Court 
have studiously disclaimed, and that with the sanction of 
the Queen’s Bench. 

Whether such a disclaimer has been properly allowed, as 
it has been, to the extent of giving the Inns of Court absolute 
discretion as to whom they should admit to membership as 
students, as was decided in the case of the King against the 
Benchers of Lincoln’s Inn (4, Barn and Cres 853), is a 
point to which we shall presently revert. But let us first 
consider a little further what are the legal grounds, and 
what is the legal security of the privilege, which, whether 
they be private or public societies, they undoubtedly irf fact 
possess, of designating or recommending exclusively to .the 
judges, both of Law and Equity, those whom they shall 
admit to practice before them as barristers, and of determin- 
ing the right so conferred, either by themselves or on their 
designation, by exclusion from the membership to which it 
was in its origin attached, for an exclusion *or expulsion from 
an Inn of Court is what is meant by disbarring. 

These privileges have existed for a long time by the allow- 
ance of the judges, both of Law and Equity, subject only to 
an appeal to the Common Law judges, as visitors, in the 
case either of a refusal to call to the bar or of subsequent 
expulsion. It is not easy to see why the judges of Courts of 
Equity should be excluded from all share in a jurisdiction, on 
the right use of which they have an equal interest with 
their brethreia of the Common Law (and as we have noticed 
before the visitorial power was by the plea in Cunningham v. 
Webb claimed for the Lord Chancellor as well as the twelve 
judges), but perhaps what we shall presently see as to the 
origin or first creation of a barrister, and as to his having in 
the first instance altogether a Coihmon Law character, may 
throw some light on the question. 

A more important question than this is, whether the privi- 
leges itself of exclusively conferring the qualification of a 
^barrister is a legal monopoly exempted from the Statute zi 
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Viet. X, which the judges are hound to respect and to main' 
tain ; or is it one created by their delegation and liable to 
cease by their disallowance ; or, to put the question into a 
more practical form, if the judges chose to allow any other 
qualification for practising in their respective courts, what 
remedy have the Inns of Court either in their collective 
clwracter or as individual barristers ? 

Conveyancers in deeds and special pleaders have a certain 
protection given them by the Stamp Act, in the shape of a 
penalty against those who should draw legal instruments 
without beinjg barristers or certificated special pleaders, but 
the object of the enactment in this matter was, as its place 
indicates, only the promotion of the Revenue, and the pro- 
tection given to the barrister is confined to practice out of 
Court. 

If,' indeed, the Inns of Court were corporations either 
by charter or prescription, they might possibly make good 
their claim by prescription also to the franchise of quali- 
fying for the bar, but they are even careful to disclaim all 
pretensions to continued legal personality, and are therefore 
incapable of holding property in their collective and aggre- 
gate but by no means coherent character, and a franchise is 
-a form of property, so much so that when it affects the 
enjoyment or user of lands it is properly described as an 
incorporeal hereditament. 

What we know of the origin of the outer barrister, as well 
as the dicta of judges which we shall quote, lead to the 
conclusion that the privilege of creating barristecs was given 
to the Inns of Court in the first instance, and continues to 
exist by delegation, or more correctly speaking by sub'H 
delegation from the judges. 

The right to make barristers or privileged practitioners 
belonged in principle to the«same power which made .judges, 
that is to the Crown, as the caput et fans justitia. Accordingly 
we find that by an Ordinance of W. Ed. i, John de Meting- 
ham, Chief Justice of the Common Pleas, and his brdther 
judges, are ordered to provide for every county a certain 
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number of attorneys amd apprentices (the old name for 
a barrister) who were to have the privilege of following 
the court and taking part iii the proceedings, and the ordin- 
ance suggests that 130 would probably be a sufficient number, 
without saying whether for all the counties, or each separately. 
(See Rolls of Parliament 2, 84, Dugdale Origines Juridiciales, 
p. 146.) What the judges apparently did, and this according 
to Dugdale, is the origin of the Inns of Court, or at any rate 
the origin of their recognised status, was to commit to the 
Inns of Court the right of selection which had been delegated 
to themselves in the first instance by the Crown, or, 
more properly speaking, to use them as instruments of selec- 
tion, and to accept as a rule their recommendation of persons 
as fit for^ admission to the Court ; more than that they could 
not legally do, for Delegatus non potest Delegare.” 

It cannot be doubted at any rate, that the monopoly of the 
Inns of Court was at first precarious, depending wholly upon 
this continued confidence of the Judges, and it is not easy to 
show when or how it acquired a different character, the Inns 
of Court being, as before pointed out, precluded by the defect 
of this Constitution from claiming the benefit of prescription. 

The Judges have, down to recent times, continued to speak of 
the Right as existing by their delegation, or rather sub-delega- 
tion, as we before pointed out. It was so described by Lord . 
Mansfield in the Grays’ Inn case referred to in 4 Barn, and 
Cres. 837, and the right of even an inferior court to con- 
fer upon Barristers the privilege of exclusive audience, as 
an incident tr their power of regulating the practice of their 
courts, was established or declared iii the recent case of ex 
parte Evans g Q.B. 279, when it was decided that justices im 
Quarter Sessions might give such exclusive audience, although 
the business of advocate had hitherto been performed by 
Attomies only, and Barristers ha(f only attended on special 
retainer. The same principle, namely, that of the rights of the 
bar being a matter of regulation by the Courts, and not the 
subject of appeal to a higher jurisdiction, is laid down by 
t.ord Chief Justice Tindal in the very important cases relat- 
ing to the privileges of the Serjeants.* (8 Scott. 436). 
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, This, the case of Serjeants, is one of special importance in 
other respects as showing what are the proper conditions of 
a , legal monopoly of audience. It was decided that the 
Serjeants had such a right in the Court of Common Pleas, 
and the Royal Warrant, by which it had been attempted to 
set it aside, was recalled, and a compromise entered into 
with the Serjeants, by whom compensatory privileges in other 
Courts were accepted in lieu of the monopoly which they 
gave up in their own. But the right of the Serjeants stood 
upon a very different footing from that of the barrister or 
apprentice; they each of them took their seat within the 
Bar of the Common Pleas, in virtue of a separate patent, 
and in return for the privilege which that patent conferred 
they were subject to the obligation of attending the Court, 
the reason for their appointment having been, apparently, 
that it was the duty of the Crown to provide counsel for the 
private suitors, in the new court which it had established, or 
set apart specially for the trial of their suits, and in this way 
the monopoly of the Serjeants satisfied the only condition 
which can justify such a privilege, namely, the obligation of 
supplying the wants, or doing the work of the public. 

Which of these grounds could an ordinary barrister set up 
against a warrant of the Crown, throwing open the practice 
of the Courts, say, for instance, to all who had taken a law 
degree at an University? It was probably some conscious- 
ness of the weakness of their title to a monopoly in this 
matter, that induced the Benchers of Lincoln’s Inn to require 
as a condition for relieving a man from the obligation of his 
bond, the declaration objected to by Mr. Neate. But such a 
declaration is also important as establishing, or, at least, 
implying that continued membership of an Inn of Court, is a 
condition of the right to practice in any Court. This, indeed, 
is^ under the present system the sole foundation of the right 
claimed, and exercised by the Inns of Court, to exclude any 
barrister, being one of their . members, from practising 
in any Court, by reason of his misconduct. Nor is 
there any other disciplinary power over the Bar, except that* 
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which originates with the Inn to which each barrister 
belongs, for, though there is an appeal to the judges from 
the sentence of the Benchers, the judges never act in the 
.first instance, except, of course, in matters aiSecting the 
order and decency of proceedings in their own court, and 
then only for the purpose of “ immediate repression.” In 
the present state of things, therefore, there is a great reason 
for the Inns claiming, in addition to the exclusive right of 
admission, that of imposing the condition of continued 
membership, though Mr. Neate might reasonably object to 
the extension of the Declaration to the Colonial Bar^, as it 
will hardly be contended that the superintendence of the 
Inns of Court practically extends beyond the limits of Great 
Britain. • 

In a former part of this article we mentioned, as the 
subject of later reference, the absolute discretion claimed 
by the Inns of Court, and allowed by the Queen’s Bench, of 
admitting only those whom they please to membership as 
students. Practically this discretionary power of excluding 
any one from all access to the profession, has not been so 
exercised as to be considered a grievance, and it has, of late 
years, at any rate, been chiefly resorted to for keeping up the 
separation which the Benchers consider desirable between 
Barristers and Attornies, but in principle the exercise of such 
a discretionary power is much more fatal to the claim of the 
Inns of Court to be dealt with as private societies, than the 
possession of a special jurisdiction over their own members. 
Most probaBly when the Judges of the Queen’s Bench applied 
to them the description of private societies, as they did in 
the case of the Queen v. The Benchers of LincoMs Inn, they 
only meant that neither the Inns of Court, nor their governing 
bodies, however public and impo^ant might be the functions 
they performed, had that known legal Istatus, that definite, 
legal form of association, which, according to legal precedent, 
would make them the proper subjects of a mandamus. 

dn the eyes of the Legislature, and as the subjects of legis- 
lation, either as regards their powers or their property, the 
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Inns of Court Can only be considered as public institutions 
of a very high order, which by means of their governing 
bodies discharge functions and perform acts of very great 
.public importance. 

Such, for instance, is an alteration recently made by them, 
almost secretly, in what may be called the public law of the 
countiy, by which they have admitted and now admit clergy- 
men to be called to the Bar, contrary to their own decision in 
Home Tooke’s case less than a century ago. 

It is to be hoped that the Benchers of the Inns of Court 
when they are brought— as they soon will be — under the 
practical cognizance of Parliament, will not be ill-advised 
onough to set up in any form, or for any purpose, this claim 
to be a ** private society,” nor seek to maintain any longer 
that position which in truth is hardly creditable to them, 
numbering among themselves, as they do at present, all 'the 
Judges in Equity, and having at one time been able to claim 
as a colleague almost every Judge of the Common Law Bench, 

' the position, we mean, of a body or association performing the 
functions and possessing the status of a most important cor- 
poration, and seeking by underhand devices and contrivances 
to. avoid the responsibility and control to which a Charter 
defining their Constitution would subject them. 

If they meet the proposals for reform in the right spirit, 
they need not be afraid that anything they may have to urge 
against any great change in the status of the bar, or in the 
regulation of its studies, will not be heard and considered 
with the utmost deference and respect by Parliament and the 
public. 

In, respect to their Constitution they will, of course, have 
to renounce the right of self-election, or it may bq the posi- 
tion which they now hold by it ; but it will be a great satis- 
falction to them to find themselves restored by the general 
voice of the profession to the same place of power and dignity. 
The funds and property which they xiow administer, con- 
fessedly for no purposes of their own, will be made subject 
. to public accountability, but with these drawbacks, if they 
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are drawbacks, they will be even more than they are how, 
the leaders, the censors, and the educators of the English 
Bar; and if they should be tempted to look back with regret 
to the m3^hical times of their quasi Bohemian independence 
(for it was not without some point and truth that they were 
called by Mr. Neate, in the House of Commons, squatters 
upon the soil of the Constitution), let them remember that 
if it is a fine thing to have lived a useful and honourable life 
outside the bonds of legal existence, it is a much finer thing 
to lead a more useful and more irreproachable life within its 
pale, and subject to its conditions, in harmony, as the Inns of 
Court are not now in harmony, with -the rest of ouy insti* 
tutions. 


VI.— REMARKABLE LEGAL IMPOSTURES. 

rpHE public have been favoured by Mr. Joseph Brown, Q.C., 
with a comparison of the Tichbome case with previous 
impostures of the ^ame kind. The enormity and voluminoilfe* 
ness of the proceedings and the heinousness of the offence 
are as fresh in the recollection of our readers as to render it 
unnecessary to refer here to any part of the case, civil or 
criminal. Suffice it to say that this alleged Sir Roger 
Tichbome turns out to be, by the verdict of the jury, after a 
trial, in length unparalleled in history, to be no other than 
the big butcher of Wapping, " Bullocky Orton." 

Mr. Brown, in introducing his subject, says : — 

“ Had the juries been acquainted with the -former impos* 
tures of the same kind, which are fouild in history and the 
annals of courts of justice, and with the remarkable features 
of resemblance which they^present to the Tichbome case, it- 
is ffifficult to believe that they would have required much 
more than the cross-examination of the Claimant to satisfy 
them of the trae character of his claim. So far from the 
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Tichbome case being a novelty, to those who are well 
acquainted with history and jurisprudence, it was but a 
repetition of a play acted many times before, with the same 
catastrophe, and generally presenting the same features of 
romantic interest and plausibility to the multitude, and the 
.same indubitable marks of fraud and imposture to the jurist.” 

He then proceeds to give an account, abridged from 
original reports of former trials and impostures, and states 
• how closely they resemble the Tichborne case in their leading 
features. The first case he notices is that of Martin Guerre, 
which took place in France about the year 1358.* 

** Martin Guerre was a peasant of the village of Artigues, 
married to a young woman named de Rols, by whom he had 
a child. Having committed some petty offence, he ran away 
from home when about twenty years of age and entered the 
army. Nothing was heard of him for about eight years, and 
it was not known whether he was alive or dead ; when one 
day a man presented himself at the village as Martin Guerre, 
and was immediately welcomed with joy by the four sfsters 
and the uncle as their long-lost relation. He appeared 
altered by years and toil, and by exposure to the weather 
and other hardships, but bore a strong resemblance to him 
whom they knew so well, and the only person who had a doubt 
as to his being the real Guerre was the wife. Her hesita- 
tion, however, was overcome by the strong convictions of her 
husband’s sisters and uncle, by the remonstrances of the man, 
who claimed her as his wife, and, above all, by his relating 
to her several private circumstances which had passed be- 
tween her and her husband during the honeymoon. Accord- 
ingly she received him to her bed, and they lived peaceably 
together for above two years, during which time she bore him 
two children. He was also put in possession of the property 
which belonged to her husband, and made a claim against 
the uncle for some land left by the father^ This set 
the uncle against him, and a discharged soldier, who 
passed through the village at this time, having 
spread a report that the real M. Guerre was still 
alive and serving abroad, the uncle stirred up the wife, who 
had probably learnt some suspicious circumstances, to 
institute a prosecution against the pretender for imposture 
and fraud. The cause was heard before the provincial 
judge, and afterwards before the parliament of Toulouse, and 
nearly two hundred witnesses were examined on the two 
sides. Of these, above fifty, who had been intimately 
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acquainted with M. Guerre, including his four sisters, swore 
positively that the accused was Guerre, and identified him 
by many personal traits, as well as by family circumstances 
which he had related to them. There were an equal number 
who swore positively that the accused was one Amould 
Dutille, a peasant from a neighbouring village, and a third 
set swore he was so like both Guerre and Dutille, that they 
could not say which he was. The prisoner meantime treated 
the affair with the utmost confidence and coolness, and as a 
mere malicious proceeding on the part of his uncle, and he 
answered innumerable questions about the past life of Guerre- 
with such success that the court were about to acquit him. 
But the proceedings having lastecF for many months, at last 
a weather-worn soldier with a wooden leg arrived in the 
village, presented himself, and claimed to be the real 
M. Guerre. He was privately confronted with tl;e sisters 
and other relations, who on seeing and speaking to the war- 
broken soldier, confessed with tears that he was their 
brother, and implored his pardon for the mistake they had 
been led into. The wife also immediately acknowledged him, 
and begged hard for his forgiveness, which he sternly 
refused ; and the principal witnesses, who had been duped 
by the impostor, retracted their testimony and admitted 
their error. In spite of all this the prisoner persisted 
that he was the true man, and that the wooden-legged 
soldier was an impostor ; but the end was that the 
prisoner was convicted of fraud and false personation, and 
was hanged before the house of M. Guerre, after making the 
amende honorable in public. This was in the year 1560. 
Before his execution, he confessed that he was Arnold 
Dutille, and repented the cheat which he had practised, and 
owned that he had been tempted to do it by his strong like- 
ness to M. Guerre, and by having been his comrade for years 
in the army, during which time he had learnt all his secrets, 
and had thus been enabled to deceive even his wife.” 

In this case is to be preceived some of the characteristics 
of the Tichborne trial. In the following there are still 
further resemblances, and it is remarkable how closely many 
portions of the inquiry are identified with the nature of 
that of the Claimant, and the object in view being exactly 
the same. The case is that of the De faille famify, which 
occurred in France in the reign of Louis XIV., and is as 
follows : 

“ That king having, at the instigations of his mistress and 
his confessor, revoked the edict of Nantes, and inflicted the 
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, most cruel persecutions on the Protestants, the Sieur de 
Caille, an ardent Protestant of old family and considerable 
estates, fled with his children to Lausanne, in Switzerland, and 
never returned, in consequence of which his estates devolved 
by the law upon his nearest Catholic relations. The son of 
/ De Caille, a promising youth of considerable acquirements, 
died at Vevay, in Switzerland, at the age of thirty, and was 
there buried. About three years after, in the year 1699, a 
man appeared at Toulon, giving lymself out for this same 
son of De Caille, and having publicly renounced the Pro- 
testant faith in the cathedral, he laid claim to the family 
estates, as being the nearest Catholic heir. His claims were 
soon supported by a large party who were deeply interested 
in the religious disputes of that age, and whose compassion 
was excited by his story. The relatives, who were in pos- 
session of the De Caille estates, soon prosecuted him for im- 

E osture, while he, on the other hand, claimed the estates as 
is. The cause was heard before the Parliament of Aix, 
and a vast number of witnesses were examined on both 
sides, those for the claimant swearing to his identity with 
the son of De Caille, while for the family a great number 
swore that he was not like De Caille at all, others proved 
that the younger De Caille had died and was buried at 
Vevay years before, and a third set swore that the claimant 
was one Pierre M^ge, a soldier of the marines, whom they 
had long known, and who had been condemned ^ the 
galleys for various crimes. They relied also much on the 
fact, that the man had at first given wrong Christian names 
to his alleged father and mother — had given his own age as 
twenty-three, when young De Caille, if alive, would be 
thirty-five, and that he could neither read nor write, whereas 
the young De Caille had been brought up as a gentleman, 
and had left letters which were produced in evidence. 
Besides this, the pretender could not tell the names of the 
persons he had seen at De Caille’s hous(^, either in 
France or at Lausanne. In spite of these signs of fraud, the 
^ number of witnesses who swore to his being the true heir 
was so great, that the parliament by a majority of voices, 
decided in his favour ; declared him to be son and heir of 
De Caille, and put him in possession of the family estates 
and property. This decree was given in 1706, and was 
received by the bigoted populace with shouts of acclama- 
tion, and they conducted the judges in triumph to their 
houses. Three weeks after this the claimant married a 
young lady who was a relation of two of the judges who had 
given the decree. The consequence was, that the wife of 
P. M^ge, a woman of the lowest class, came forward and 
publicly declared that' the pretended De Caille was her 
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husband, and gave his entire previous histoiy, which showed 
him to be the son of a wool corder named Pierre M^ge, and 
to have been a soldier, a conViot, a galley slave, and a villain 
capable of any imposture. The ruined family of Dc Caillc 
appealed against the decree to the Parliament of Paris, and 
the whole case was heard over again. Not less than 394 
witnesses were examined for the soldier, amongst whom 
were no who swore to his .being young De Caille, and of 
these several had been neighbours, or companions, or school- 
fellows of young De Caille, and a score of domestic servants, 
and a great many who swore he was not Pierre M^ge. On 
the other side, Honorade Venelle, the true wife of the soldier, 
proved her marriage to him years before the suit began, and 
their long cohabitation, and she gave all the histoiy of his 
past life, which showed he was just the man to play the 
impostor. Besides her, there were 182 witnesses examined 
for the Caille family, amongst whom were the father, aunt, 
and sister of young De Caille, who attended him in his last 
sickness and death, the doctor and the undertaker, and 130 
others, who had known P. M^ge for periods vaiying from 
fifteen to twenty-five years, and who swore to his being the 
same with the soldier, whose previous life and offences they 
spoke to, and also that he had made three different abjura- 
tions of Protestantism in different places, in order to gain 
money from religious people. Amongst these were thirteen 
near relations of Pierre Mege, and their evidence was con- 
firmed by the documents which attested his marriage with 
H. Venelle, an 4 the documents of the death and burial of 
young De Caille. It was observable that the whole family 
of De Caille repudiated the soldier as an impostor. In the 
end, in 1712, the Parliament of Paris quashed the decision of 
the Provincial Court, and pronounced the soldier to be an 
impostor, and to be P. M^ge ;* ordered him to restore the 
estates to the De Caille family, and to be prosecuted for 
bigamy, and declared his second- marriage with the young 
lady to be nuTl and void. The impostor died in prison 
long after.” 

The family was defended by the eloquent advocate, 
M. de Bliniere,* who, in his argument, cited the following 
singular case of imposition : 

** But,” says he, “ they urge that it is difficult to presume 
that a man would have the audacity to assume the character 
of the son of the Sieur de Caille, during the life of his father; 
while an infinity of witnesses who knew both of them could 
detect and confound him, if he were an impostor ; that is to 

* Csnses CCl^b^es, toI. ii. old icries. 
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9 ayf the soldier who relies on ..this presumption, makes a 
title of his effrontery and impudence. Thus a woman of the 
town, Marie Pauport, undertook, in the year lyoo to give 
herself out as daughter of the Marquis d’Allemand, and she 
maintained it for three entire years against both the father 
and the mother. The marquis and his lady, who were both 
highly esteemed in their province, had the grief of seeing the 
country people rise up against |hem. It cost them above 
.100,000 livres, and at last, after a decree which declared that 
the woman was a false pretender and should be prosecuted 
for the imposture, her emissaries got her out of the way. 
Judge from this of the merit of a presumption drawn from 
the impudence and effrorftery of air impostor. Let them tell 
us how it is possible that in 1628 an adventuress, a girl who 
appeared to have some wit, should have dared to pass her- 
self off lor Henrietta, the sister of Louis XIII., and wife of 
Charles I., King of England. This ^irl went to Limoges^ 
and gave herself out for the sister of Louis XIII. *She there 
entered into a nunnery. People ran to see her ; they 
addressed her as a princess; they served her as a queen; the 
people were completely seduced. Louis XIII., then at the 
siege of Rochelle, was informed of it, and sent a commission 
to prosecute .the girl. She was interrogated, and she 
related the histoiy of the English court ; she gave the 
names of the principal lords and ladies who waited on 
her. She stated that she had fled from England, because 
she was pcx'secuted for her religion. She gave the par- 
ticulars of her voyage, and the persons who were in her" 
interests, with times, places, and circumstances. Everything 
was connected in her answers. She maintained that she 
was the king’s sister, and she signed .her examination, 

* Henriette de Bourbon.* The end of it was that she was 
condemned to make the ‘ amende honorable,’ to be whipped 
by the public executioner, and'to be imprisoned at the king’s 
pleasure. For a woman to have the audacity to present 
herself in France as the king’s sister, the wife 01 king Charles 
the First, and queen of England, while the queen was 
perfectly well in England, seems to pass belief — and yet the 
people were deceived. No doubt many of them thought it 
must be the real queen of ^England, because no one would 
attempt a cheat which was so certain to be detected and 
^ punished.” - ■ 

Mr. Brown remarks that the judges ordered what our 
Courts have no power to do, that is an examination of the 
the body of the Claimant. The Court also ordered that the 
prisoner^should not assume the name of De Caille ” during 
the inquiry. The nbxt case is one which occurred in the 



REMARKABLE LEGAL IMPOSTURES. 483 

Indian Courts, in the year 1838 and 1839.* The estate in 
question was the Zemindarree of Burdwan, about seventy 
miles from Calcutta, a magnificent property yielding about 
£ 200^000 a year, containing a splehdid palace surrounded by 
lakes and gardens, with every luxury that India can exhibit, 
and giving the title of Maharajah to the proprietor. 

“ In the year 1820, this princely estate was the property 
of Tej Chunder, Rajah of Burdwan. At that tiine his 
son, Pertaub Chunder, known as the young Raja, fell 
ill of a fever and, in the presence of numerous relatives 
and dependants, was carried in a dying state to the banks 
of the Ganges near Culna. There, in the sight of the 
holy river, so dear to orthodox Hindoos, he departed this 
life ; and, with all the solemn rites and customs suited to 
the occasion, his lifeless body was committed to the flames, 
and reduced to ashes. The few remnants spared or cal- 
cined by the fire were collected and deposited in one of 
the halls of the palace at Burdwan, and a monument was 
erected over the spot. In due . time the father followed his 
son to the river bank, and to the funeral pile ; and the pro- 
perty, which then vested in a minor, an adopted son, was 
managed by a native gentleman, known as Praun Baboo. 
Years passed away, and the inhabitants of the district had 
begun to forget the existence and death of the young Raja, 
when in the year 1835 a person suddenly made his appear- 
ance in the adjoining district of Bancoorah, and, giving out 
that he was the deceased Pertaub Chunder, collected together 
a considerable number of adherents, and laid claim to the 
Burdwan estates. In the course of two or three years he 
succeeded in convincing a number of persons, both English- 
men and natives, that his claim was a just one, and they 
supplied him with money. He then served notices on the 
tenants, requiring them to withhold payment of their rents 
to the manager or guardian of the minor, and brought an 
action in the Supreme Court of Calcutta to recover the 
princely estates. But the proceedings of the claimant and 
his followers, who attempted to get possession by force, were 
so tumultuous and alarming that the military were called 
out, and prompt measures taken to disperse the assemblage 
and to apprehend its leader. The^ pretender was^arrested, 
and committed for trial at the.Hooghly Sessions Court on the 
charge of fraud, imposture, and false personation, combined 
with riot and breach of the peace. This prosecution came 
on for trial before the civil action was heard. The case for 

* Nizamat Adawlat Reports, toI. y. 
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the prosecution was plain and simple enough. The young 
Raja had died eighteen years before, like a good Hindoo, 
almost in the presence of a weeping parent, and in the sight 
of friends and attendants who might be trusted to believe 
their own senses. Here was no question of a departure for 
a distant colony, or of years spent somewhere across the 
ocean, in the plains of Australia or the Cordilleras, nor was 
there any doubt as to the heir’s disappearance in one vessel 
on the high seas, and his miraculous rescue by another. The 
claimant’s story was a marvellous one. Praun Baboo, he 
said, had prejudiced the father against the son, and had even 
attempted to poison the latter. Being thus estranged from 
his nearest relative, the young Raja spent years in 
immorality and vice, and at last, in the act of com- 
mitting some extremely heinous offence, was struck 
by sudden ’remorse — somewhat after the fashion of 
Dickens’ stage hero, who, when about to blow out his 
brains, heard a clock strike ten, remembered that he had 
heard that hour strike in the days of his innocency, and be- 
came a virtuous and reformed character ever afterwards. 
Consulting the oracles of his religion, the young Raja was 
enjoined to absent himself for fourteen years, and to perform 
pilgrimages incognito ; and with this view, he feigned a mortal 
sickness, was conveyed to the river-side, and requesting the 
bystanders to withdraw in order that he might offer up his 
soul to Heaven, dived into the stream, was received into a 
boat, and left in his room a huge chest filled with shells, 
which the bystanders redft d to ashes under the belief that 
it contained the corpse ^of their young master. The sequel 
of the story was that, accompanied by one devoted adherent, 
he washed away his stains in the Brahmaputra, visited hal- 
lowed shrines as a pilgrim, travelled in Cashmere and the 
Punjab, and finally returned fifteen years after to claim his 
own again. The accused made no attempt to prove his 
version of the actual disappearance, but called numbers of 
witnesses who had known the young Raja to prove his iden- 
tity. The prosecution undertook, on the other hand, to show 
that the self-styled Raja was one Kistolall, alias Alak Shaha : 
that he was well known as an inhabitant of the neighbouring 
station of Kishnagur, that he was a person of considerable 
abilities, and capable of influencing and even fascinating 
others ; ^d that he had been in the habit of going about the 
country in the guise of a religious mendicant and of occasion- 
ally representing himself as an incarnation 6f the Deity.” 

The result was the conviction of Pseudo-Raja of false 
personation and imposture. Comparison is here drawn 
between the kind of qvidence in that and the Tichborne case. 
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and the class .of witnesses, and it is remarkable how much 
of the evidence in either case resembles the other. Mr. 
Brown then tells the story of Mrs. Ryves, Perkin Warbeck, 
Baldwin, Count of Flanders, and of the many attempts to 
personate Louis XVII. of Prance, and descants on the sub- 
ject of imposture by false personation generally, which he 
says is mostly unlike the Tichbome case, but induced, by a 
resemblance of features, which exist between the true 
man and the impostor, and relates how, in modem times, 
many innocent men have narrowly escaped conviction of 
crimes. He also mentions instances of remarkable personal 
resemblance, and marvellous change of appearances 
brought about in individuals in a comparatively short time 
from natural causes. The explanation of personation, 
generally, he says, lies in the prize* to be won, which is 
generally very great, either a large estate or a kingdom. 
Mr. Brown thus concludes his observations : 

“ Our statute law has provided for the crime of false per- 
sonation of stockholders in the public funds, with the view of 
fraudulently getting possession of litheir dividends, and of 
officers and soldiers in order to get their pay and pensions, or 
of voters at elections, in order to exercise the franchise. But 
their is no such crime known to our law as false personation 
of the lost heir to an estate, with a view to get possession of 
his property. The villain who attempts this part can only 
be reached if he commits perjury or conspiracy to promote 
his claims, and consequently he can neither be arrested at 
the outset of his career, nor punished to the full measure of 
his deserts when he is convicted. He may act the part of 
the impostor for months or years, during which he is daily 
acquiring fresh knowledge of the history ,and habits of the 
missing heir, and thereby daily making* fresh dupes; he 
may even get into possession of the property with im- 
punity ; it is only when he comes into a court of justice 
and swears falsely in support of his claim that the criminal 
law can reach him, and even theiT it cai\ only punish him 
for perjury. Now when it is considered that impostures 
of this kind are generally attempts at robbery on a gigantic 
scale, and attempts to make the very courts and officers 
of justice the instruments of fraud and plunder, that they 
tend to involve innocent families in enormous expense 
and ruin, and even to get up a* popular outcry against 
the ministers of justice^' it may seem that perjury is the 
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least part of such an offence. If a man falsely and 
wilfully swore .that he saw another commit a murder, and 
thereby caused an innocent man to be hung, the public 
would think such a crime involved murder as well as perjury. 
Surely there ought to be a statute that if any man falsely 
personates another, with intent to defraud an^ person of any 
projjerty or title, or to claim a false relationship to aiiy 
family, he should be guilty of felony, and punishable as such. 

It is easy to be wise after the event. It would have 
been unwise, and unlawful even, to have been wise during the 
event, and probably the Court of Queen’s Bench would have 
promptly disposed of any rash person, who had published 
any such candid exposition of his private views during the 
trial. 

Mr. Brown, we think, very clearly shows the wonderful 
family likeness which exists between the well-known cases 
of imposture; at the same time, he does not give us any 
account of the Smyth v. Smyth case, a case of first interest. 
But we do not look to. Mr. Brown, who is an able and 
experienced lawyer, to give us a dry narrative of facts, 
or quotations from Pope to show the sanctity of all human 
affections. To a man such as he is we look for advice, 
and we derive much pleasure in all that is imparted to us. 
We expect him to make valuable suggestions to show how 
such great legal scandals can be avoided in future. 
No doubt the Court ought to possess powers which no 
Court at present in England possesses. It should have the 
power of ordering a medical examination to be held, of order- 
ing the attendances of witnesses, ample powe|^§ of adjourn- 
ment, and many .other things which it is easy to discuss in 
the abstract, but which, nevertheless, are open to discussion 
in the concrete. Crime, we all know, is common-place and 
vulgar. The same symbols accompany it in eveiy clime, for 
it springs from the samb feeling of our nature, but the 
converse of the proposition is by no means the same, that 
because the circumstances of a particular case resembled 
those in an arrant case of imposition, that, therefore, both 
were impostures. 

Mr. Brown seems to think that the true way to expose an 
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imposture would be to give in evidence (were such a thing 
now possible) other cases of imposture, and then ask the jury 
to draw the inference desired from the likeness between the 
cases. We think whatever labour is caused by it, that the 
true way to detect so-called imposture is to subject it to 
vigorous analysis and examination. It will stand or fall, 
according as the tale is true or false. 


BOOK REVIEWS. 

Thb Commentaries of Gaius and Rules of Ulpian. — 
Translated by Dr, Abdy and Dr. Bryan Walker. — The translation 
of the Commentaries of Gaius, published by Dr. Abdy and Dr. 
Walker, is well-known, and in presenting a second edition of the 
work they have added a translation of Ulpian’s Rules, and give 
good reasons why they should be added to the Commentaries of 
Gaius. • On6 is that ‘‘these writers are the only two (if we except. 
Paulus), whose works have been preserved to our day in anything 
like a collated form, and both treatises so fortunately preserved 
are rich in illustrations of the early Roman law. Again, between 
these two treatises there is a close affinity, both being meant to 
exhibit the leading doctrines of the Roman law as it affected per- 
sons in their private capacities, and both are compendiutns of law 
equally useful to the student and the practitioner.” The learned 
translators having already in their preface to their former work 
given an admirable account of the great work of Gaius, now 
give an equally admirable account of Ulpian as one of the leading 
authorities in« Roman law. They remark that, though following 
in the main' the arrangement of Gaius, he interpolates largely 
which they account for in this way.* Gaius, they suggest, wrote a 
handbook for students with the intention of putting clearly before 
them the leading principles of Roman law. His object, they 
think, was to present a comprehensive outline of the Roman law 
as a. system. On the other hand, Ulpian’s aim, they think, was 
rather to draw up a handbook for the use of practising lawyers, 
and with this view took as a basis the scientific treatise of Gaius, 
introducing into it the necessary modifications with feferenbe to 
the requirements of practice. If this view be correct, no one can 
doubt the importance of studying both works, and it may well be 
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underiMlood how, as the translators say, the two works materially 
throw light upon each other. 

As to the accuracy of the translations here presented, the 
learned translators of course are pretty certain to be literally or 
grammatically correct, but we confess to some doubt whether they 
have always hit on the real meaning. In the passage of Gaius, 
for instance, in which he defines, the authentic portion occupied 
by the jurisconsult — << Responsa prudentum sunt sententia et 
opiniones eorum quibus permissum est jura condere,*' they 
translate it thus : ** The responses of the learned in the law 
are the decisions and opinions of those to whom license 
has been given to expound the laws^' and they say, in 
a note, ** Augustus commanded that none should practice 
** without a licence,*' and it is to this that the words of Gaius 
“ permissum est '* refer. We venture to think that this is 
an entire error, and that the phrase, jura condere,” had a far 
weightier meaning than mere private opinions, with which it was 
never intended to interfere, and which it required no per- 
mission from the Emperor to authorize. What was meant was 
the opinions given by jurisconsults, when consulted as legal 
assessors by the judges. This practice is alluded to in 
writers of the third and fourth centuries (as, for instance, St. 
Austin), and as the judges were laymen, the opinion of these 
official jurisconsults when consulted by them ruled and governed 
the decisions of the judges as to the law. Hence Gaius goes on 
to say : quorum omnium si in unum sententioe concurrant id 
quod ita sentiunt leges vicem obtinet, si \ ero dissentiunt, judice 
licet quam velit sententiam sequi idque rescripto Hadriani 
signihcatur." That is, the rescript of Hadriani declared that 
the judge, if the jurisconsults differed among themselves, might 
decide on his own view of the law, otherwise he was bound by 
theirs. It was to this the Imperial permission related, not a 
license to mere private practice. This is an illusiration of the 
necessity for study of the history of a subject in order to under- 
stand the real import of phrases used by ancient writers, and 
without the due degree of historical knowledge, there will be fre- 
quent error and misunderstanding. 

Every possible facility, hqwever, is afforded to the student for 
verifying or testing ithe aecuracy of the versions given by the 
learned translators, who put the original text above their transla- 
tion, and append notes — succint, yet sufficient, to indicate the 
source of information or the authorities for their opinion. 
Frequer4tly, though by no means invariably, original authorities 
are cited. And, upon reference to the original authorities, it will 
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often be found that the translators are in error. Thus, in the 
course of a useful note in the appendix on the Nature and Pro- 
cedure of the Roman Actions (which is often far too formal and 
technical, through the use of the mere phrases without an 
explanation of their real meaning), the reader is led to suppose 
that the Praetor's delegation of a judge, by a formula, was the 
ordinary course ; whereas, on the contrary, the ordinaiy course 
was for the Praetor to hear and decide the case himself, and 
the delegation to other judges only arose by degrees, as 
judicial business increased, and was rather, allowed as an 
extraordinary course than was recognised as the regular 
and ordinary course. The failure to observe this has led all 
writers, from Heinneccius and Montesquieu to Savigny, and 
down to our own Sandars, into a curious misconstruction of 
the passage in the Institutes in which Justinian says, ‘‘omnia 
judiqia sunt extraordinaria,’* which has been supposed to mean 
exactly the contrary of what it really meant — namely, that all 
cases were determined by the Praetor himself, without delegation 
to judges; whereas, on the contrary, it meant just the reverse, 
i,e,, as we might a priori have supposed, that as business had so 
vastly increased, all of it was delegated to judges, who by degrees 
became permanent and official functionaries, the Praetor remain- 
ing a sort of minister of justice. Originally, however, he heard 
all cases in the first instance, at once deciding such as were clear 
and plain, as probably the greater number were, his preliminary 
sittings for the purpose being called de piano. If, however, any 
question of doubt or importance arose, it was heard before him in 
more formal sittings with the aid of legal assessors ; and these 
sittings were called pro tribunali. The translators have not 
quite conveyed the true meaning of these different kinds of 
sittings, failing to observe that all cases went through the first 
stage before sittings de piano, where the greater number were at 
once disposed^ of. There is a passage in Mr. Austin's book in 
which this is well explained. But under the impression that the 
ordinary course was to refer cases to delegated judges, and that, 
therefore, the ordinary course was to demand a judge, the trans- 
lators fell ifito a common blunder. They say “ that the custom 
of demanding a judge was a vexy ancient one, even in Cicero’s 
time, we learn from a passage in the De Officiis iii. 10, where ho 
speaks of it as ‘ that excellent custom handed down from the 
practice of our ancestors.’ ” Here we see the mischief of careless 
citation. Cicero says no such thing. The passage is this : “ Ita 
que prceclarum a majoribus accepimus morem rogandi judicis (si 
enim teneremus, qud salva fide facere possit.” That is, that the 
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excellent custom was to beg of the judge to be as favourable as 
his oath would allow. Nothing whatever is said or implied as to 
the mode of obtaining the judge, .nor even whether civil or 
criminal cases are alluded to. Still less whether the judge is 
original and official or delegated. Nor is there anything about 
demanding a judge. The truth is, the translators stopped short 
in their citation, and have given an entirely wrong version of it. 

In a note in the appendix (^) the translators come very near to 
the truth, but still fail fully to apprehend it. They state that 
when the facts were admitted the question was settled by the 
Praetor himself, and that the Prsetor only remitted a case to a 
judge that he might ascertain the facts and apply the known law, 
or report the facts to the Praetor if the law was in doubt, or there 
was need of some new equity, or equitable extension of the 
existing laww^siBut the question might be a mixed one of law and 
fact, whic^^ndeed, is usually the case, and so the question remitted 
might be r^her as to the application of the law than the ascertain- 
meht of disputed facts. Hence Gaius himself says that in some 
cases the question remitted was one of law, and in others one of 
fact. “ Sed eas quidem formulas in quibus de jure quoeritur, in jus 
conceptus vocamus.” ** Ateras vero in factum conceptus 
vocamus.” ^ And by examples he illustrates his meaning, and 
makes it clear. ‘ Yet, strange to say, the learned translators in a 
long note insist on a different meaning from that which Gaius 
himself had explained, and they say, after an attempt to state 
reasons, which really are no reasons at all, ** Hence when the 
jurists speak of conceptio in jus, and conceptio infactum, they 
are not referring to the nature of the issue to be tried — ^whether 
of law or fact — but to the nature of the enactment, civil or 
praetoriam, on which the litigation turned,” which is exactl}r con- 
trary to what Gaius had said, so that his translators insist on 
knowing his meaning better than he could know it himself. This 
comes of not sufficiently studying their author, and making him 
his own interpreter. It is curious in what a maze of bliinders 
they are involved, through their starting with a false theory, and 
' making their author’s language square with it. They started 
with the idea that ^legitima’ only meant an action, founded on a 
lex, or written law, and so was synonymous with statutory. But 
they come to this sentence, Ceterum potest ex lege quidem 
esse j[udicium, sed legitimum non esse, et contra ex lege non esse 
sed legitimum esse,” wl^ich, according to their theory, they have to 
translate thus : An action may be derived from a lex, and yet 
not be statutable, and conversely it may nOt be derived from a 
lex (a statute), and. yet be statutable,” which of course is absurd. 
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But the context shows that Megitima’ did not mean statutory, for 
Gaius goes on to point out that the test is the procedure, and 
that therefore though the action was on a lex or statute, yet if (he 
parties were not Roman citizens, it was founded on imperium ; 
but that if the action was on the Praetor’s edict, yet if the parties 
were Roman citizens, the action was legitima. “ Et ex diverse 
si ex ea causa ex qua nobis edicto Praetori’s datin actur Romce 
snb uno judice inter omnes cives Romanos accepiatur judicium, 
legitimum est.*’ In the teeth of which, the translators still 
adhere to the absurdity of translating the last word “statutory! ” 
which makes manifest nonsense of the whole passage ! So it is 
in many other instances, the translators entirely misrepresent 
Gaius because ; instead of taking his meaning from himself, they 
persist in making him mean what they please, and adapt their 
translations to it. This has arisen from insufficient study of their 
author, and of the original authorities of the Roman law, and too 
great dependence on the ideas and opinions of commentators, 
some of very doubtful authority, as Heinneccius. Thus on 
another cardinal point the translators lapse into error, that is as 
to the import and distinction between the “judicia legitima” and 
the “judicia imperio continentia,” as to which Gaius says dis- 
tinctly that the former are such as are decided by ordinary 
civil or municipal law applicable to citizens. “ Legitima sunt 
judicia quoe in urbe Roma, inter omnes cives Romanos 
sub uno judice accipiuntur,” whereas the others were such as • 
arose when one of the parties was a foreigner. “Imperio 
vero continentur recuperatoriae etquae sub uno judice accipeuntur 
interveniente peregrini persona judicis aut litigatoris.” It could 
hardly be supposed that the translators would seek to hffix a 
different meaning to the phrases so distinctly explained by their 
author. Yet they do so, and invariably translate legitima 
“statutory.” Nor do they stop there: they sometimes support 
their wro’n^ versions by an utterly false translation, and one 
calculated grossly to mislead. Thus in the passage : “ legitimo 
judicio debitum petrero, postea de eo ipso jure ages non possem,’’ 
which they translate: “ If I sue for a debt by statutable action, 1. 
cannot afterwards, by the letter of the civil law^ bring another 
action for the same,” where the ^words ‘ ipso jure * aqe actually 
•translated “ by the letter of the civil law,” Whereas the real meaning 
is clearly this, that whdn a party had brought an action founded On 
ordinary law and failed, he could not bring another action on the 
same right— a rule exactly analogous to our own, which forbids 
a second action for the same cause of action as the first. It was 
otherwise, said Gaius, if the judgrtient sought was founded on 
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imperiuin, for the obligation still remains, and so may proceed 
upon the sanie right, ** Aliter atque si imperio continenti judicio 
egerim, tunc enim obligatio durat, et ideo ipso jure postea agere 
possum.” Just as a man, failing at law on a deed or a bond, may, 
if he can, still proceed on equity. The translators, however, will 
have it that the meaning is that if there was a new Praetor the 
party might proceed again /under his edict ! When we look 
to. the notes for a clue to this strange blundering, we find 
it in a reference to Heinneccius! Thus the translators take 
•the meaning of Gains not from Gains, but Heinneccius. 
On the whole we are compelled to say that though this is a 
valuable work in that it offers great facilities to the student, it 
■ cannot be taken always as a safe guide, and that the student must 
not rely on the translation or notes as conveying the real mean- 
ing oi Gaius, bv^^&at he must study his author carefully for him- 
self and seek to make that author as much as possible his own 
interpreter, usii^ such other references as may be given to original 
sources of the^^Roman law, but not allowing himself to be misled 
by second hand sources, and the opinions of commentators ind 

translators. Especially, above all, let him beware of Heinnacciiis. 



Two Lectures on Insurance and Insurance Law. By An- 
derson Kirkwood, LL.D., Emeritus Professor of Conve)%hcing in 
the University of Glasgow. (London : C. Layten, 1874.) It is 
delightful to learn that in the great modern centre of trade and 
commerce several distinguished legal gentlemen, last winter, 
delivered lectures to the students of law on various branches of 
jurisprudence. Dr. Kirkwood, who though retired from the pro- 
fessorial chair of conveyancing is [still engaged in extensive legal 
practice, kindly volunteered two lectures of this course. Keeping 
in view the city wherein he delivered his prelections he wisely 
choose for his subject the Law of Insurances. He deals briefiy 
but still exhaustively with the three great objects of Insurance — 
Marine, Fire, and Life. The subject is dealt with popularly, but not 
perfunctorily. A bird’s eye view is given of the whole field. 
Enough is given to the tyro to grasp the principles, so that by 
consulting the decisions he may apply the rules to any particular 
case which may arise in his future practice. The lecturer states 
the importance of the - subject by estimating its financial value. 
He sets down for the year 1872 : British Marine Insurance at 
e|ight hundred millions sterling ; Insurance on fire at nearly two 
hundred millions; subsisting life policies at three hundred 
millions, making a grand total of three thousand millions of 
pounds sterling embarked in Insurances. 



BOOK REVIEWS. 


493 


The lecturer begins with Marine Insurance, giving its history 
^om the earliest times with reference to Institutional writers and 
decided cases both in England and Scotland. He proceeds to 
analyse the formula of the policy, the parties and subjects em- 
braced by such, and he concludes with a brief but accurate sum- 
maiy of the results in loss, either total or partial, and the 
consequent questions of general and particular average. 

The lecturer next deals in like manner with Fire Insurance. 
Tracing its history from the great fire in London in 1666, he 
proceeds to give the dates of the early companies which entered 
on this important field tax. He states the history of the tax 
imposed on this class of insurance, until its abolition of risk so 
late as in 1869. With much propriety he describes this duty as 
the worst that can be imagined, because a tax on prudence.” The 
lecturer proceeds to illustrate the various questions which have 
arisen and the points decided by the Courts of both countries 
on this extensive branch of insurances. 

The remainder of the pamphlet is occupied with the histoiy of 
assurance on life. A most interesting sketch is given of the 
various tables of mortality which from time to time have been 
adopted as the bases of life premiums. The defects applicable 
to each table are clearly stated. The questions which have 
arisen and been decided in our Courts of Law are given, but we 
regret, often without any reference to the Reports. The leading, 
provisions of the Act, 1870, are set forth. The lecturer laments 
the collapse of the European and Albert Companies with the 
consequent costly and unsatisfactory arbitrations, which he 
characterises as being a standing scandal and injury to Life 
Insurance.” He adds, ** It would have been for the interest of all 
life offices (if they had had the power) to make some considerable 
contribution in order to assist in winding up these concerns and 
have them buried out of public view.” 

It was well that the lecturer consented to give these contribu- 
tions to legal science in this cheap form. The pamphlet will be 
found of great value as a ** handy book ” to the profession and a 
ready guide to the mercantile and commercial classes of the 
community. 

Essays Critical and Narrativj. By William -Forsyth/ 
Q.C., LL.D., M.P. (London : Longman, Green and Co., 1874).—' 
Mr. Forsyth’s essays have been published in reviews and other 
periodicals, and the author naturally desires to secure for them a 
'more permanent record. In this attempt we think he is not 
likely to be disappointed. Many of the papers contain valuable; 
discussions on important subjects, and there is not one of theni^ 
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which is devoid of interest. Our only doubt is, whether the 
narrative essays will not be generally preferred to the critical. But 
in all alike will be found a great deal of very valuable information 
conveyed in a very agreeable manner, while no attempt is made 
to import political prejudice into* any of the questions touched 
upon. In fact throughout, the reforming tendencies of Mr. 
Forsyth’s mind are rather' more strongly shown than his con- 
servative bias, and thus, of course, his writings are all the 
more interesting and instructive. 

Of the essays relating to the amendment of the law, the most 
important is that on “ Criminal Procedure.” Mr. Forsyth here 
enters into a comparison between the Scotch and English systems, 
and maintains that in each ** there are deficiencies that might be 
supplied, and faults that mi;;ht be corrected, by the example of 
the other ; and that from a judicious amalgamation of the two 
might be formed a system of procedure superior to either as it 
now stands.*’ We cannot at present discuss the important 
questions connBcted with this subject which the author has 
brought forward, but we can safely recommend the essay for the 
information it contains and the suggestions it offers. 

Looking .at the volume from the legal standpoint,^ the next 
essay which attracts our attention is that on *^The Judges of 
England,” bejng a review of the great work on this subject of 
the late Mr. Foss. Mr. Forsyth has here set out the leading 
features of the History of our Judicial system, and given brief 
but interesting sketches, of many of our most celebrated judges. 

• Of course the materials are chiefly drawn from Mr. Foss’ work, 
and from other sources, but they are worked up into a very 
admirable essay. Among the other contents of the volume, we 
may mention a review of Lord Brougham’s speeches, and an 
article on the progress of Legal Reform, both of which are well 
deserving a perusal. Mr. Forsyth’s high opinion of Lord 
Brougham as an orator and a law reformer is fully” justified by 
the evidence adduced in these two articles. Although written by 
a friend and admirer of Lord Brougham, they show no exaggera- 
tion of the merits of the great orator and law reformer, but 
convey only the just tribute of an appreciating mind. *We have 
also read, with great interesti the lecture on William Cobbett, 
which affords a ’good dpecimen of the fair and candid manner in 
which Mr. Forsyth treats those whose views differ from his own, 
We need scarcely add that through the whole of the papers in 
the volume we see the unmistakable marks of the practised writer 
and accomplished scholar. ' 



BOOK REVIEWS. 


495 . 

Introduction tq Roman Law. By J. Hadley.— This is 
beyond all comparison the best first book for students on the 
Roman Law. It puts into a clear, succint, and correct form all 
that is necessary to be known by way of preparation for the 
study of the subject. The late^professor Hadley (of Yale College, 
America) held a very high place in the judgment of American 
scholars, and prepared a series of academical lectures on the 
subject, the success of which it is said suggested their publica- 
tion. The Professor possessed, it is stated, uncommon Clearness 
of style and method, and power of exact expression, and these 
qualities are certainly exhibited in a high degree in the present 
work The subject is first treated historically, and the sources 
of the Roman Law in its earlier and later periods are traced and 
described. Here the subject is treated analytically with reference 
to the law of status and family relations, the law of property, and 
of rights on property, the law of obligations, and the law of 
inheritance. Altogether it is excellent as a first book, a mere 
primer of Roman law, but it is no more than that. 

The Central Law Journal. — St. Louis, U.S.A. — This is a 
new legal weekly periodical, edited by an able judge associated 
with a gentleman the author of several law books. It contains 
short articles principally of local interest coming within its scope, 
and general legal intelligence ; but the most important is the 
reports of cases, which are exceedingly well done. Such a work, 
published at short intervals, must be invaluable to the practising 
profession of any State, and as these are numerous, much legal 
information is to be gained from the decisions of a number of 
separate tribunals. It would be well if the plan adopted in 
Hooper v. Miller^ in No. 5, could be followed generally, by add- 
ing by way of note the English and other rules on the same -sub- ' 
ject. Thus, for instance, in an action to recover damages result- 
ing from injuries sustained by a gunshot wound received by means 
of a spring gun, the law of trespass in regard to such engines is 
ably given, ^pended to which is a long note of English and.^ 
American authorities. 


Mechanicjs’ Lien Laws in New York City, Statutes Digest, 
AND NlMi ROUS FoRMS By M. S. Guenesy Counsellor at Law, 
New York 1873. — This work is a veiy fair specimen of the mode in 
which Law Books are published in the United States, but it is of 
little value to the English practitioner. Th^ present volume is a 
handybook to the laws which now obtain in New York City, and 
which are in force under the statutes of 1867 and 1855. The law 
of lien being the creation of Statute law has a far more extended 
operation in the States than in this country. 

It is only due to the learned author of this valuable 
work to say, that it is a model of careful compilation, and will 
most assuredly be«found of value to the pffactitioners, who practice 
in the district where these Statutes are in force. 
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APPOINTMENTS. 

following have been appointed to serve on the Royal Com- 
4^lQMk«l of inquiry into the relations existing between masters 
'Ullld servants The Lord Chief Justice of England, Lord Win- 
marleigh, Mr. Bouverie, M.P., the Recorder of London, Sir 
Montague Smith, Mr. Roebuck, Q.C., M.P., Mr. T. Hughes, 
Q.C., Mr. Goldney, M.P., and Mr. McDonald, M.P. ; Sir Richard 
Baggalley has succeeded Sir John Karslake as Attorney-General, 
and Mr. John Holker, Q.C., has succeeded Sir Richard Baggalley 
as Solicitor-General ; the honour of a baronetcy has been con- 
ferred on Mr. Philip Rose, solicitor; Mr. R. E. Webster has 
been appointed Postman, and Mr. James Anstie Tubman of the 
Court of Exchequer ; Mr. T. B. T. Hildyard, M.P., Chairman of 
the Notts Quarter Sessions ; Mr. Loftus Leigh Pemberton a 
Registrar of the Court of Chancery; Mr. J H. Gresham, Chief 
Clerk to the Lord Mayor at the Mansion House ; Mr. Richard 
Edmonds, Registrar of the Stonehouse County Court.— 
Settlements* — Mr. J. C. Thompson has been appointed Attorney- 
General for the provinces of Gripua Land West. — Scotland . — 
Mr. David Mure has been appointed one of the Lords Justiciary* 


BAR EXAMINATIONS. 

Easter Term 1874. — At a general examination of students 
of the Inns of Court, held at Lincoln's Inn Hall, on March 31 
and April i and 2, 1874, the Council of Legal Education awarded 
the following gentlemen certificates that they have satisfactorily 
passeh a public examination Mr. John Channon Lee Bassett 
and Mr. Ananda Mohan Bose, of the Inner Temple; Mr. John 
Brumell, of the Middle Temple’ ; Mr. Sabapathi lyah Cumbumpati, 
llpf Lincoln’s Inn ; Mr. Ernest Eiloart, of the Inner ^emple ; Mr, 
Ernest Badinius Florence, of the Middle Temple ; Mr. William 
Brskine Foster, Mr. Samuel Haughton Graves, and Mr. Edward 
William Hawker, of the Inner Temple; Mr. Arthur Jepson, of 
Lincoln's Inn ; Mr. Charles Edward Jones, of the Inner Temple ; 
Mr. Ashley Henry Maude, of Lincoln’s Inn ; Mr. Douglas Metcalfe 
and Mr. Thomas Stewart Omond, of the Inner Temple ; and 
Mr. Thomas Alfred Spalding and Mr. Robert William Taylor 
. of the Middle Temple They awarded to Mr. Montague Clementi, 
of Lincoln’s Inn, a certificate that he has satisfactorily passed an 
examination in Hindu and Mahomedan law and laws in force in 
British India. 
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I.— LEGAL POSITION AND LIABILITIES OF 
DIRECTORS OF JOINT feXOCK COMPANIES. 

JOINT stock enterprise is a tree of modern growth, which^ 
^ at first regarded with disfavour by the courts of law, 
then taken under the protection of the legislature, has 
attained in this country unparalleled proportions. Rail- 
ways, docks, canals, bridges, the working of mines, the 
supply of gas and water — ^all great works, in short, beyond the 
resources of individuals — ^have been achieved by the com- 
bination of individuals in companies. And there is scarcely 
any branch of trade, commerce, or manufacture, to which 
the principle of association has not been similarly applied. 

In numerous cases great advantage to the general public 
has been accompanied by that remunerative return to the 
subscribers ef capital which is promised in all. On the 
other hand, the failures of joint stock enterprise are no less 
conspicuous than its successes. The crash of companies 
and the ruin of their members is a sufficiently familiar 
feature of modern times. True it is that since the passing ' 
of the Limited Liability Acts individuals recommended by 
their solvency are no longer singled out and stripped ta the 
skin by the creditors of a company — the fate of many in the 
days when the ordinary partnership law was equally meted 
out to firms of half-a-dozen partners, and to associations of 
many hundred members. Yet, under the impulse given by 
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thpw Acts, certain vaticinations of experienced judges have 
lt>^||tilfilled. Within the last twenty years, though it may 
«^be that, ** not limited liability but unlimited fools are to 
be blamed/’ fewer shareholders may have been ruined, but 
more have suffered. Looking, then, to the magnitude of the 
interests involved, the law relating to the position and 
liabilities of those entrusted with the management of joint 
stock companies, whether towards third persons dealing with 
them, or towards the members of their companies, must 
necessarily be of the highest importance. The present state 
of this law it is now proposed briefly to examine. 

To a certain extent the legal position of directors of a 
company is readily defined. They are agents of the com- 
pany. But two kinds of agents are known to the law, 
namely, general and particular or special agents. The dis- 
tinction, as is well known, is that the former are deemed to 
have a general authority to bind their principal in all matters 
within the scope of the business for which they are agents; 
the latter can only bind their principal within the limits of 
the particular authority delegated to them. A partner in a 
firm and a master of a ship, for example, are general agents, 
with authority to bind other partners and the owners of the 
ship respectively ; a person employed to buy a horse at a 
certain price is a particular agent. 

Directors are treated as particular agents,*^ and from this 
doctrine important consequences flow. For it follows that 
third persons dealing with directors must, in order to be safe, 
ascertain the limits of the authority conferred* on them by 
the constitution of their company ; since, if they exceed that 
authority, such persons will be left without any remedy 
against the company, their principal. The justice of this 
doctrine has been quest ioiped, though the powers of directors 
can always be ascertained. Practically, no doubt, in the 
hurry of business this precaution is very often neglected, and 
in some cases even a careful perusal of a deed of settlement, 
or memorandum and articles of Association, may fail to con- 
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vey a correct idea of their real effect. It might be argued> 
also, that those who deal with directors ought to be entitled 
to rely on the nature of the business of the company, no less 
than in dealing with a partner they can rely on the nature 
of the business of the firm ; and that, if this were so, com-- 
panies would be more careful in choosing their directors, to 
the benefit alike of themselves and of the public. But a 
person who is not obliged to go near the fire has not much 
right to complain of burnt fingers. If, under the present 
law, hardship is occasionally inflicted on third parties, there 
would, it is conceived, be greater hardship in holding share- 
holders in a company, whose constitution expressly restricts 
the authority of its directors, bound by bad bargains made by 
those directors in defiance of the restrictions imposed on 
them. Nor is it to be inferred, that by the escape of the 
company, such third parties have no remedy at all. The 
principle that persons professing to act with authority on 
behalf of others impliedly warrant their authority, and if it 
turns out that they have no such authority, are liable in 
damages to parties thereby damnified, is clearly established.* 
This liability arises, not on the - contract, but on such 
warranty, and if the persons liable are not solvent, those 
dealing with them must, of course, bear the loss. 

From this personal liability for unauthorized acts, directors, 
like other agents, may be absolved by a ratification by their 
principal — the company. Two classes of cases must be here ’ 
distinguished. If the act be not only beyond the powers of 
the directors, but beyond the powers, or (as it would usually 
be more accurately put) outside the objects, of the company, 
also, any supposed ratification by the company is unavailing^ 
That a so called ratification by any body of an act which . 
that body has no power to perform, •must be a nullity, scarcely 
needs comment.t But if the act done, though beyond the 

* See, e.g., the*receiit ease of Williamson y. Lawson, L.E. 6, Q.B. 276. 

t A confirmation doth not strengthen a Toid estate, for confirmation may make 
a voidable or defeasible estate good, bat it cannot work upon an e state that Is 
void at law. — Co. latt. 269 b. 
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powers of the directors, is yet within the powers of the com- 
pany, it is competent for the company to ratify that act in 
the same manner in which they could have performed it. 
The difficulties in these cases arise partly in determining the 
the nature of the act in question ; partly in determining the 
completeness and validity of the alleged ratification. 

Another mode in which directors may render themselves 
personally liable for large sums of money is by the careless 
execution of promissory notes, or similar instruments, on 
behalf of their company. The rule is, that a person signing 
a contract in his own name, without qualification, is primA 
facie to be deemed to be contracting personally, and to pre- 
sent his liability attaching, the document must shew that he 
did not intend to bind himself as principal.* No doubt it is 
most important that an instrument should shew unequivocally 
who are the real parties to it, but there are instances in 
which this rule may possibly be thought to have been carried 
to a somewhat extreme length. 

As to the liability of directors, both at Law and in Equity, 
for fraudulent misrepresentations made by them in that 
character, there is no more doubt than in the case of other 
people. The nature of this liability at law is thus expressed 
in Gerhard v. Dates by Lord Campbell. “ If A fraudulently 
makes a misrepresentation which is false, and which he 
knows to be false, to B, meaning that B shall act upon it, 
and B, believing it to be true, does act upon it, and thereby 
suffers a damage, B^ may maintain an action on the case 
against A for the deceit.” Nor is there any doubt as to the 
concurrent jurisdiction of Courts of Equity on a bill for 
indemnity by the party damaged. 

The law would, indeed, be short-armed if it failed to reach 
such a case as that, put by Lord Campbell. Unfortunately 
other cases are less simple. The whole subject is in practice 
entangled with difficulties as to what amounts to fraudulent 

• Notes to Thomson ▼. Dayenport, 2 Smith, L.O. p. 844, 6th Edition. Lindiis 
y.Molxose, 3 H. A N. 177. Price v. Taylor 5 H. A N. 640. 

'* ) 2 Eh. and Bl. 476. 17 Jar. 1097. 
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misrepresentation, as to the intent of the party making the 
misrepresentation, as to its materiality, and as to whether 
the other party was in fact induced to act on the credit of it. 
Moreover, an element of confusion has been introduced 
through the attempts made in several of the cases to obtain 
relief under circumstances which afforded no real ground for 
imputing deceit.* 

These questions it is impossible within the present limits 
to enter into, but a few words may be said on one important 
point, namely : Whether a person who makes or is party to 
an untrue representation, which he does not know to be un- 
true, is to be held liable thereon. It was decided in Chandelor 
y, Lopus^f (the Bezoar stone case), that no action would lie 
unless it be shewn that the maker of the untrue representa- 
tion knows it to be so ; and this doctrine has been repeatedly 
affirmed. In a late case in Equity,:]: for example, Vice- 
Chancellor Wood laid it down that in order to make a* 
director personally liable for a false representation you must 
fix him with a guilty knowledge — “ with what is technically 
called the scienter upon an action for deceit.'' 

On the other hand, in the case of Evans v. Edmons^\ 
Justice Maule observed, “ I conceive that if a man, having no 
knowledge whatever on the subject, takes upon himself to 
represent a certain state of facts to exist, he does so at his 
peril ; and if he does so, either with a view to* secure some 
benefit to himself or to deceive a third person, he is, in law, 
guilty of a fraud.” The high authority of Lord Cairns goes 
further: apprehend.it,” he said, in delivering his opinion, 

in Reese River Mining Company v. Smith, ^ “ to be the rule of 
law that if persons take upon themselves to make assertions 
as to which they are ignorant, whether they are true or un- 

* See, e.g., Stewart t. Anatin, 8 Eq. 299. Ship t. Creskill, 10 Eq. 78. 
t 2 Croke 2. 1 Smith Lead Ca. 165. 

t Henderson ▼. Lacon, 6 Eq. 249 ; and see Attwood t. Small, 6 01. and 
Fin. 444. 

II 13 C.B. 777. See also Taylor ▼. Ashton, 11 M. and W. 401. 

$ L.B. 4 HX. 64. The same view was expressed by the L. J. J., in the weU 
known ease of Rawlings t. Wickham, 8 De Gex and Jones 804. 
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true, they must, in a civil point of view, be held as responsible 
as if they had asserted that which they knew to be untrue.” 
It is difficult to see any hardship* or injustice in this view, or 
to understand why reckless and misleading statements should 
involve no responsibility, if their authors are too careless or 
purposely forbear to look into their truth. Take the common 
instance of a prospectus. It is surely dishonest for a man to 
lend* his name to a string of glowing paragraphs, containing 
representations of fact as to which he is absolutely ignorant 
and just that, when the representations turn out to be false^ 
he should be compelled to indemnify persons who took shares^ 
relying on his name as a guarantee for their truth. What 
excuse is it for a man who is party to a document stating 
that 30,000 shares have been taken up by the public, when,, 
in point of fact, only 300 have been subscribed for, to say, 
“I did not know?” The answer is, “You ought to have 
known.” Indeed the distinction between the active rogue, 
and the man who pockets his share of the plunder and asks 
no questions does not appear to be a very substantial one* 
At the same time cases of this description are plainly dis- 
tinguishable from those in which representations., untrue in 
point of fact, are made honestly (possibly by a man who* 
has been hiiiiself deceived) and with a bond fide belief 
in their truth. And this distinction may, perhaps, serve to 
explain some trf the cases above referred to. 

Mere non-disclosure of a material fact would seern, from 
the language of Lord Cairns, in Peek v. Gumey^^ to form no 
ground for an action in the nature of .an action for misrepre- 
sentation. On this point there may possibly be a difference 
of opinion, assuming the expression, “material fact,” ^to 
mean a fact which, if known to a party about to enter into a 
contract, would have cadsed him to halt. Here, again, a 
general proposition, accurately expressing the law, can 
scarcely be framed, and much must depend on the circum* 
stances of individual cases. 


«* L.R. 6, H.I 1 . S77. 
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Reviewing, for a moment, the above imperfect sketch, it 
appears that the relations between directors of a company, 
and third parties are tolerably well ascertained. The only 
special branch of law affecting them is the law of agency, 
and no strain on judicial ingenuity has ever been required to 
adapt that law to this particular class of agents. 

In pToceedIng further to consider what is the relation of 
directors to their shareholders, the difficult question arises 
whether directors besides being agents^ are also trustees for 
their shareholders. 

A trustee, in the proper and legitimate sense of that term, 
may perhaps be defined as a person who has the legal estate 
in property, in which other persons have the entire beneficial 
interest, and to whom all the doctrines of courts of equity in 
relation to trusts apply. Now the property of a joint stock 
company, incorporated as all such companies now are, is not 
vested in its directors, and so far from being incapable of 
taking a beneficial interest in the assets of their company, it 
is usually made an indispensable qualification that they should 
hold shares. Trustees, then, in the strict sense of the word, 
directors plainly are not : nor indeed is it usual so to style 
them, but they are called “ jw^wi-trustees ” or said to occupy 
“ a fiduciary position.” 

This language* it is submitted, though sanctioned by the 
dicta of judges and the observations of text writers, is neither 
so clear nor^so accurate as might be desired. 

What is really meant in law by a “ ^Mos^-trustee ” or “ a 
fiduciary position ” 7 They are doubtless familiar and con- 
venient phrases for expressing the proposition, that in view- 
ing the acts and conduct of one person acting for another, a 
court of equity will consider their* relative positions and all 
the circumstances by which they are surrounded ; and will 
attach weight to the amount of confidence reposed and to 
the opportunities of abusing it. This proposition, too, applies 
peculiarly to directors, since a company is a principal, which 
trusts its agents largely an4 looks •but little after them. 
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The mass of those who take shares in a public company are 
ignorant of its affairs, and incapable from pressure of other 
business of managing, even if they understand them. Not 
unfrequently a large proportion of the directors share this 
Ignorance and incapacity, and the whole business of the 
company is left to one or two men who may or* may 
not be capable, and who may or may not be honest. Thai 
a Court of Equity can hardly deal too strictly with 
persons in whom such confidence is reposed, that it 
should require from them exact integrity, and forbid any side- 
long gains, that in short it should for some purposes, and to 
a certain extent, apply to them doctrines which it habitually 
applies to trustees, will scarcely be questioned. — Still that 
is no reason for calling directors, as a class, by a name which 
in their case imports a great deal more than is intended ; especi- 
ally seeing that the more popular a misapplied term is, the more 
likely is it to mislead. The language of Lord Westbury* in 
dealing with the proposition that a surviving partner is a 
trustee for the representatives of the deceased partners is in 
point. ‘‘ It is most necessary,” he said ‘‘ to mark this again 
and again, that there is not a more fruitful source of error in law 
than the inaccurate use of language. The application to a 
man who is improperly, and by metaphor only, called atrustee, 
of all the consequences which would follow if he were a 
trustee by express declaration — ^in other words a complete 
trustee — holding the property exclusively for the benefit of 
the cestui que trust — ^well illustrates the remark ^ade by Lord 
Mansfield, that nothing in law is so apt to mislead as a 
metaphor.” Directors are not trustees, and to apply this 
term to them generically can only have the consequences 
indicated by Lord Westbury. 

The truth would appear to be that the law of agency 
covers all the ground necessary to be covered in relation to 
the position of directors. To take two or three illustrations* 
It is the duty of an agent to give his principal the full benefit 
of his judgment and discretion, to keep true accounts and to 

* Enox ¥. Gye L. B. 6. H. L. p. 676. 
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keep the property of his principal unmixed with his own* ; 
an agent employed to buy goods, may not buy his own goods 
for his principal ; t and agents have been held liable to their 
principals for negligence or breach of duty, in buying bad 
tobacco ; t in the conduct of negociations for the purchase of 
a public house ; || in doing the business of an accountant.§ 

In short, these and similar cases establish, it is believed, 
all that is necessary to be established for the purpose of the 
decisions in which directors have been spoken of as trustees.^ 
This view is confirmed by the language of Mr. Justice Story. 

“It is sufficiently clear, that wherever an^ agent violates 
his duties or obligations to his principal, whether it be by 
exceeding his authority, or by positive misconduct, or by 
mere negligence or omission in the proper functions of his 
agency, or in any other manner, and any loss or damage 
thereby falls on his principal, he is responsible therefor, and 
bound to make a full indemnity.” ** 

Nothing has yet been said on the criminal liability of 
directors, for fraud in a prospectus or similar published 
statements. If persons combine, by publishing false state- 
ments which they know to be false, to cheat and defraud 
others, they are indictable and punishable for a conspiracy ; 
and none the less is it a conspiracy if directed against the 
general public and without a view to defraud any particular 
individual. Moreover, the Legislature has aimed specific 
provisions against directors who by themselves, or in con- 
junction with others, thus defraud or endeavour to defraud 
third parties.^t 

* Clarke ▼. Tipping, 9 Beav 284. f Bentley ▼. Craren, 18 Bear 75. 

{ Mainwating t. Brandon, 2 Moore 235. |) Smith ▼. Barton, 15 L. T. (N. S.) 294. 

I Storey y. Biohardson, 8 Scott 291, 4 Jar. 26. 

Tin Joint Sto^ Dieconnt Company y. Brown (8 Eq. 881) for example, 
direotora were held liable to indemnify their eompany for ** hteaeh of inut ” in 
making an nnanthorized inyestment of a large snm of money. Sorely no referenee 
to tnuis was neceaeary to the decision in that case, and the direotora might 
equally have been made responsible on ordinary principles of agency law. Com- 
pare Tnrqnand y. Marshall, 4 Ch. 376. 

** Stoxy on Agency, 0 . yiii. I 217. tt 25 Viet., c. 96, a. 84. 
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Smartihg under losses incurred by eager Or ignorant specu- 
lation, members of companies are apt, without sufficient 
grounds, to invoke the criminal law against those whom 
they assume to have wilfully deceived them. Of this, the 
Overend and Gurney prosecution is a notable instance. In 
such cases we are on the confines of civil and criminal 
liability, and it becomes therefore essential to bear in mind 
the criterion of criminal fraud, which has not always been 
kept in view even among experts in the law. 

That criterion is intention. As the Lord Chief Justice told 
the jury in the Overend and Gurney trial :* — “ Intention is 
everything. A guilty mind — what we lawyers call the mat’s 
rea — is essential to constitute a crime in the eye of the law. 
Misrepresentation or concealment may, as I have told you, 
afford matter of civil action and remedy. But you must 
have more than that, you must have the guilty mind, to 
constitute the offence with which the defendants sure 
charged.” 

And again : — “ In order to convict the defendants upon 
this indictment, you must be satisfied that there was a de- 
liberate design to deceive, and cheat the public, or such 
individuals of it as should lend themselves to the purpose.”t 

It is sometimes said that gross negligence may amount to 
or be evidence of fraud — a proposition which is thus dissected 
by Mr. Austin : 

• ** When it was said by the Roman lawyers that negligence, 
heedlessness, or hastiness is equivalent in certain cases to 
ddtts or intention, their meaning (I believe) was*this : Judg- 
ing from the conduct of the party it is impossible to deter- 
mine whether he intended or whether he was negligent, 
heedless, or rash, and such being the case it shall be/resttmaf 
that he intended, and his liability shall be adjusted accord- 
ingly, provided that the question arise in a civil action. If the 
question had arisen in thS course of a criminal proceeding, 
then the presumption would have gone in favour of the 
party.” — Campbell’s Austin II., 443. 


Bex y. Gurney, Finl. Bep. p. 254. 
t ib.. p. 216. 
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To call negligence fraud in the present sense, would be, in 
truth, a contradiction in terms. If you call an act negligent, 
i.e. the result of hecdlessness — you place it in a class from 
which criminally fraudulent acts — the result of a deliberate 
state of mind — are excluded. Again, it seems incorrect to say, 
that negligence may be evidence of fraud. Acts may be such 
as that, in the opinion of one person, they can only be the ofiF- 
spring of fraud ; in the opinion of another they may be the 
result of mere heedlessness or rashness. In other words, an 
act may be evidence of either fraud or negligence, according 
as you do or do not collect from it intention^ which is the gist 
of fraud. But the moment you have determined that an 
act is negligent, cadit the question *^of fraud ; and vice 
versA. 

The most important points relating to the liabilities of 
directors have now been touched on, and it remains only to 
add a word in conclusion. It can scarcely be said that the 
law has not fully recognised the responsible position of direc- 
tors, or that it has not furnished a sufficient armoury against 
their wilful or negligent misconduct. But the inherent diffi- 
culties in using with effect the weapons furnished, can scarcely 
be overrated. To establish a charge of misconduct, even in a 
civil proceeding, is, in a complicated case, extremely difficult. 
In some of the worst cases, the Court is obliged to content 
itself with a decorous expression of surprise, or at most with 
a few words, of virtuous indignation. To bring home a 
criminal charge is yet more difficult. Moreover, the delin- 
quents are frequently not worth powder and shot, and even 
when they are, those whom they have injured are seldom 
willing to incur the trouble and expense of an action or 
indictment. 

It is often asked where a remedy can be found ? Not, at 
all events, in such legislation as that inspired by the financial 
panic of 1866; * which provided machinery for the imposition 


* CompanioB Aet 1867, Q4-9. 
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on. directors of unlimited liability with limited liability, in 
tile shareholders. 

“ It is difficult to imagine any circumstances under which 
a company can be advised to impose unlimited liability on 
its directors. The result of such a step would be to drive 
from the direction men of wealth and position, and to 'sub- . 
stitute in their places needy adventurers, willing, for a scanty 
remuneration, to run the, to them, not unfamiliar risk of 
complete insolvency.”* 

Indeed, it may be permitted to doubt the efficacy of any 
legislative panacea such as every aggrieved British subject 
carries in his pocket. People cannot be made honest by Act 
of Parliament, and all or nearly all that can be done by Act 
of Parliament to nqake dishonesty in relation to companies 
more difficult, its detection more easy, and its punishment 
more certain, has probably been done already. 

Rather, perhaps, should attention be turned from law 
to what is known as commercial morality. The industry of 
promoting bubble cbmpanies will probably flourish so long 
as the more credulous portion of the public have money to 
part with. 'But a great step towards reforming the adminis- 
tration of those companies, which bond fide mean to carry on 
business would surely be made, if the principle were once 
recognized that accepting a directorship implies something 
more than the loan of a name, and that a man has no right 
to accept a post, the duties of which he never means to 
perform. To this end, the number of directors should, in 
most companies, be reduced, and the remuneration of the 
survivors increased. It is probably the general belief that 
the pfactice of requiring a share qualification for directors is 
something of a safeguard to the shareholders. There is 
ground for believing the exact contrary to be the fact. In 
one class of company, th^ promoters take veiy good care that 
the qualification shall be merely nominal : in another the 
holding of shares by directors is an engine for gambling at 
. the expense of the public. If directors instead of being re- 
quired to take shares, -were not allowed to hold a single share, 

* Thriiig*R Jdut Btoek Oompaaias, p. 4. 
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the administration of most companies .would be some- 
what purified. Something, too^ is to be said for the 
plan of a single managing director ; giving his whole time 
end energies to the company, and correspondingly paid. But, 
apart from the difiiculty of finding really competent men to 
undertake such posts, there is the objection — quis cmtodkt 
custodem ? ' 

The question, however, is really part of the whole question 
of commercial morality, and it may be doubted how far the 
prospect is encouraging. Even the periodic panics which 
are supposed to do good by purging out a number of unsound 
adventurers, and creating a healthier tone, do not seem to 
impress veiy abiding lessons. And latterly, with national 
prosperity advancing “by leaps and bounds,” we have 
heard rather too much of Manchester size, and remarkable 
operations of finance, to justify sanguine hopes of any im> 

' mediate improvement. 


II.— THE SPIRIT OF LAWS. 

^HIS American edition of Doctor Nugent’s translation of 
Montesquieu* cannot fail to prove most acceptable to 
English readears, and it may be regarded as a proof not only 
of the enterprise of American publishers, but also of something, 
vastly more important, namely, of the -fact that American 
thought, as the country becomes more settled and developed, 
is steadily moulding itself upon the classical works of Euro* 
pean literature and jurisprudence. ' It seems perfectly just 
to make this observation, for it is not inconsistent with the 
admitted originality ai^d native vigour of American literature ; 
the observation is, moreover, pertinent to the author, for no 

* The S^ritofLavs. By Monteeqiiien, traneletedfitomiheFreiudibyThoinM 
Nngent, I1L.D. New Edition. GinainnaU, Bobert tOarke ts Co. 1878 . 
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one has shown more clearly than Montesquieu in his Esprit 
des Lois,” that all the parts of the human rase hang together, 
and that modem progress advances most steadily and surely, 
when it builds upon the acquisitions and experiences of the 
past. New countries may, therefore, wisely borrow from 
the old. 

, The Spirit of Laws ” was the product of twenty years* 
anxious labour ; it is, therefore, not a work to be judged of 
(as, unhappily, it has too commonly been judged of) by a 
few particular quotations, but it is a work which requires to 
be estimated as a whole, and with a regard as well to the 
circumstances of the time when it appeared as also to the 
design of the author in giving it to the world. 

" And, firstly, with regard to the circumstances of the times 
of its first publication. The author was born on the i8th 
January, i68g, and died on the loth February, 1755 ; the 
period of his .active life may therefore be roughly stated as 
the first half of the i8th century, — ^being the latter part of 
the reign of Louis XIV. and the entire reign of Louis XV. 
his successor. During this period the civilization of Europe 
was beginning to be carried to its highest point of perfection, 
and to embrace, with more or less ambition or success, all 
that the mind* of m^an could grasp. The nations, both of 
Northern and of Western Europe, were becoming more as- 
similated to each other, languages were beginning to be 
more widely diffused, and therewith and thereby the circu- 
lation of ideas was beginning to be facilitated. Commerce 
was beginning to attain to an extent, a greatness hitherto 
unparalleled ; military and naval tactics were being carried 
to a perfection hitherto unsuspected ; and with this advance 
in practical affairs, the spirit of the age was becoming more 
adventurous in theoretical speculation and investigation. As 
a consequence of this wide diffusion of civilization, writers of 
eminent talent began for the first time to acquire an iniSuence 
both in morality and in policy; the cultivated classes of 
society were becoming far more closely connected in this 
than in any other period ; and great writers read in all cir- 
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cles, even in the highest, were beginning to guide public 
opinion, and their voice was becoming one of authority. 
These writers, though they did not directly hold a seat in 
the. cabinet, though they exercised no immediate influence 
on the events of the day, nevertheless were beginning to 
enlarge in various ways, the circle of ideas ; and in many 
cases of the highest practical importance they were gradually 
coming to direct the public mind. Statesmen and even 
kings during this period lived in familiar intercourse with 
authors; and so intimate an intercourse could not exist 
without influencing both the tone and the practice of policy, 
as well foreign and domestic. The period was also that of 
the decay of the superstitious sentiment and of the corres- 
ponding growth of the rational element in society, — a change 
which could hardly fail of proving (as in fact it proved) for 
the time at least to be in general for the worse. But the 
human race seems destined to pass through such periods of 
anxiety and excitement, or of suffering, in order to arrive at 
that better state of composure and deliberate contentment, 
which arises from experience and knowledge'. 

In such a period of beginnings and transitions Montesquieu 
lived and wrote. All the more potent influences which are 
at work in modem society were in their ihfancy, in their 
beginning. The old influences were decayed, the new in- 
fluences were not yet arisen into strength or clearness. The 
character of French society, as pourtrayed in the Leitres 
Persannes of our author, happily expresses the unhappy con- 
dition of unrest which was prevading the public mind. It 
was the custom of the French, he says, to treat what was 
serious with levity and what was trivial with seriousness ; to 
sacrifice their understandings to their prejudices ; to com- 
bine with a braggart boastfulness cf liberty the most abject 
servility to royalty ; to carry politeness in their exterior be- 
haviour, and wolfishness in their interior sentiments towards 
* strangers; to sacrifice to an extravagance of dress the ele- 
gance of economical attire ; to disdain the useful occupations 
of the citizen and of the merchant^ to wrangle without 
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tincerity or aim, to write without thinking, and judge without 
kiM^ng. Such were the evils which our author exposed 
*(rith equal sprightliness and energy in his letters ; and for 
these and the like evils he essayed, in his Esprit des Lois, 
to discover and to make known a fitting remedy and cure. 

Now what remedy or cure promised to be more efficacious 
than one which was derived both from the nature of mankind 
Aemselves as modified by the circumstances of their existence 
in the social state, and from a general induction based upon 
the entire experience of all the various nations of the past ? 
Philosophy and history in combination were to provide the 
rem,edy, — a combination, which although now familiar to 
statesmen, was a novel and original idea to our author ; and 
in his happy conception of the mutual assistance, which 
those two sciences lend each other in their reflex action and 
K-action, consists one of his most original merits, as the 
pioneer of a true system of morality and policy. 

Secondly, with regard to the work as a- whole and the 
design of the author in giving it to the world. . 

Departing from a definition of Um in its most general 
sense, as a necessary relation arising from the nature of 
things, a sense in V^hich the Deity has his laws, nature its 
laws, the angels their laws, mankind theirs, and the inferior 
animals theirs also, and which is afterwards explained to 
mean the relation subsisting between a certain primitive 
reason and the different beings together with the relations of 
the latter to and amongst each other, he formulates the 
great principle, that before laws were made there were rela- 
tions of possible justice ; and to say that there is nothing 
just or unjust but what is commanded or forbidden by positive 
laws is the same as saying that b|fore the describing of a 
circle all the radii, were not equal. It is necessary therefore 
to acknowledge relations of justice antecedent to the positive 
law by which they are expressed. 

But the intelligent world (meaning thereby, the human 
race) is far from being so well governed as the physical world. 
Por although both worlds have their laws, which of their 
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own nature are invariable, the intelligent world does tiot 
conform to them so exactly ?ls the physical world, intelligence 
being finite, and not only therefore liable but also prone to 
error. Man as a physical being is, like other physical bodies, 
governed by invariable laws ; but as an intelligent being he 
incessantly transgresses the laws established by Qod, and 
changes even those of his own instituting. And being ex- 
posed to this liability and proneness to error; God has there- 
fore reminded him of his duty by the laws of religion, and 
philosophy provides against the same weakness by the 
laws of morality, and legislation provides against it by poli- 
tical and civil laws. 

In a dtate of nature the only feelings of the individual man 
•are those of weakness and of want ; but so soon as he enters 
into a state of society or of combination, he loses these feel- 
ings of weakness and of want, and in their stead begins to 
feel the contrary feelings of strength and the desire of acqui- 
sition ; whence the first social condition is one of war^ as 
well in their external as in their internal relations. And 
this propensity of the original social state v/ants therefore to 
be guided, controlled, and utilized. Whence the necessity 
that there is for the three varieties of human laws, namely, — 
the Law of Nations, the Politic Law, and the Civil Law, — 
the 1st variety relating to the mutual intercourse of states, 
the 2nd to the support of the"^ state as a body politic, and 
the 3rd to the maintenance of the requisite relation between 
the component members of the State. 

And, first, with reference to the law of nations ; that law is 
founded on this principle, that different nations ought in time 
of peace to do one another all the good they can, and in time 
of war as little injury a§ possible, consistently with the asser- 
tion of their real interests. Secondly and .thirdly, the political 
and civil laws of each nation ought to be only the particular 
cases in which human reason is applied, and should be rela- 
tive to the following principal and secondary circumstances ; — 

(i.) The nature and principle of each Government, accord- 
as it is Republican, Monarchical, or Despotic. 


33 
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<2.) The climate and situation, and extent of each country. 

(3«) Th6 soil of each countiy, and the principal occupation 
of the inhabitants, whether agricultural, nomadic, or pastoral. 

(4.) The degree of liberty which the (Constitution will bear, 
and which varies with each form of Government. 

(5.) The religion of the inhabitants, and generally the in- 
clinations, riches, numbers, commerce, manners, and customs 
of the country. 

It is these several relations which constitute what our 
author calls, the spirit of laws„ and it is these relations which 
he undertakes to examine. And with what abundance of 
labour and felicity of illustration does he not examine the 
same 1 and for a purpose how beneficent I 

It is a common reproach to Montesquieu’s derivation of 
laws from an examination of these relations, that it attributes 
eveiythigg to cold and heat. Now, if this origin were the 
true derivation of laws, the intentional reproach would only 
be an unintentional eulogy of the author, who does not 
despise the truthful, because to our ordinary notions it should 
happen to be mean. But, in point of fact, the reproach, like 
other similar criticisms, is unjust, as becomes at once 
conclusively apparent from even a slight perusal of our 
author’s treatment of the effects attributable to climate. 
He says, in effect, Nobody doubts but that the climate 
has an influence upon the habitual disposition of the 
bodies, and consequently on the characters, of men, on which 
account laws ought to be framed that are agi^eable to the 
nature of the climate in different regions, and which shall also 
resist its bad effects. Thus, in countries where the use of wine 
is hurtful, that law which forbids it is a good one ; in countries 
where the heat of the clim^ate inclines people to laziness, that 
law which encourages labour is a very proper one. It is, 
therefore,, one of the duties and also one of the attainable 
ends of Government to correct the effects of climate ; although, * 
at the same time, it ^ true that the legislature ought to allow 
for climate, and laws as they are a bad method of changing 
even the manners and customs of a people, so are they a still 
worse method of altering the climate. 



THE SPIRIT OF LAWS. 


515 


And now, in conclusion, one word for the design with^ 
which the author wrote the “ Esprit des Lois,” In the Pre- 
face, he says, Could I but succeed so far as to afford new 
reasons to every man to love his prii^ce, his countiy, and his 
laws ; new reasons to render him more sensible in eveiy 
nation and government of the blessings which he enjoys, I 
should think myself the most happy of mortals.” 

And again, ** Could I but succeed so as to persuade those 
who command to increase their knowledge in what they 
ought to command, and those who obey to find a new pleasure 
resulting from obedience, I should think myself the most 
happy of mortals. . . . The most happy of mortals 

should I think myself, could I contribute to make mankind 
recover from their prejudices.” 

. And, probably, in the minds of most of us the echoing 
answer will arise that the countrymen of Montesquieu would 
have been the happiest of mortals also, if they had made our 
author such by following his precepts, living in contentment 
with their government, and with themselves and others — ^re- 
joicing in that moderate liberty which he inculcated as the 
most convenient for human nature. 

As regards the style of Montesquieu, its elegance has some- 
times been supposed to detract something from its vigour. 
But, in our opinion, this is a mistake, and perhaps no other 
style could have secured for the subjects treated of one-half 
of the universality of reception which they have received, and 
which it w^s necessary for their utility they should receive, 
amidst persons of politer character and station. It is possible 
from these writings to imbibe a nobility and manliness of 
taste, a dignity of sentiment, and a refined conception of civil 
liberty, which are at once the requisites for and the certain 
causes of public distinction, usefulnesis, and admiration. 
Lord Chesterfield,' no mean teacher of the avenues to success 
in life, has said of Montesquieu, His virtues did honour to 
human nature ; his writings, justice. A friend to mankind, he' 
asserted their undoubted and inalienable rights and liberties, 
even in his own country, whose prejudice in matters of religion 

33—2 
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and government he had long lamented, and endeavoured (not 
without some success) to remove. He well knew, and justly 
admired, the happy Constitution of England, where fixed and 
known laws restrain Monarchy from tyranny, and liberty from 
licentiousness. His works will illustrate his name, and sur- 
vive him as long as right reason, moral obligation, and the 
imc spirit of laws shall be understood, respected, and main- 
tained.” 


ON THE LAND TRANSFER BILLS.* 

By Georob Sweet. 

TirrHETHER we shall regulate the sale and transfer of 
' ' land by a public registry, either of assurances or of 
title, has ceased to be an open question. The energy with 
which the Land Transfer Bill has been revised and passed 
through the preliminary stages, and its favourable reception 
by the House of Lords, justify the expectation that either in 
its present or some modified form it will become law before 
the session closes, unless it is previously shown to be im- 
practicable or irremediably defective. From mere inertia it 
has nothing to fear. Many conveyancers thought that the 
Bill of 1873, notwithstanding its grave defects, could be 
made the basis of a working measure, and that opinion is 
now sanctioned by the great authority of Sir Charles Hall, 
who has allowed his name to be associated with the revised 
edition of the Byi. 

We have now for the first time a measure of registration 
of title for Englandj which has been critically examined and 
virtually guaranteed to be sufficient by a conveyancer of 
acknowledged ability and great and 'varied experience. In 
dealing with a subject so purely technical it would perhaps 
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be the wisest course to rely upon the character and responsi- 
bility of the distinguished lawyer to whom its revision has. 
been entrusted, and to pass the Bill precisely in the form 
which he shall approve, after considering any criticisms and 
suggestions that may be made. It must not be assumed, 
however, that all, or a majority of those on whose opinions 
the fate of the measure depends, will take this view, nor 
would it be safe to act on -it without knowing more thai> wp' 
do of the restrictions and conditions under which the revision 
was effected. It may be that Sir Charles Hall did not 
wholly approve of the principle of the Bill, but said, “ If you 
must have a registry of this kind, these are the provisions 
which I think essential.” We should not, then, allow our 
belief in the vitality of these Bills, to set aside altogether the 
inquiry whether they contain the germ of the best possible 
reform, and, if they do not, whether the passing of them 
would materially delay the establishment of a preferable 
system ; and if we think that the Bills should pass, we may 
still help by discussing, to improve them. 

There is, perhaps, some misunderstanding as to the origin 
of the principal Bill. It is, as we know, a freely*amended 
edition of the Bill which the late Lord Chancellor brought 
forward a year ago. Nevertheless, it is much more Lord 
Cairns’s Bill than Lord Selborne’s, for Lord Selborne’s Bill 
was in substance, and as to many of its clauses, literally, the 
same as the “ Transfer of Land Bill ” brought forward by 
Lord Hatherly in 1870, and that was fashioned out of two 
Bills introduced by Lord Chelmsford in i86a, entitled Land 
Estates Bill,” and ” Registry of Landed Estates Bill,” with 
the modifications necessaiy to substitute for the Landed* 
Estates Court contemplated by Lord Chelmsford’s Bill, the 
less alarming machinery of a registsar, acting under the con- 
trol of the Court of Chancery. Lord Chelmsford’s Bil}s, 
brought forward in opposition to the fatally original Bill of 
Lord Westbury, which became an Act and a dead letter, 
were mere reprints of Bills previously introduced by Lord 
Cranworth, and . those were copies pf the original Bills 
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terought into the kouse of Commons by Lord Cairns when 
Solicitor-General in 1859. 

It will be convenient to you that I should preface my 
observations on the principal Bill with a brief abstract of its 
provisions. I should prefer to pass over those relating to 
registration with a certified title, whether absolute or limited, 
because experience has confirmed the anticipation of convey- 
*ancers that there never can be an appreciable demand for 
certified titjes. No man in possession of an estate becomes 
uneasy as to his title unless he has some grounds for doubt, 
which would make him avoid rather than court official in- 

• vestigation. No intending seller or mortgagor has any 
motive for obtaining an official certificate of a title which he 

* can prove with much less delay, trouble, and expense, by 
evidence produced directly to the purchaser or lender him- 
self, for it is now known that the addition of a Parliamentary 
title adds little or nothing to the marketable value of an 
estate. It is true that in Ireland the Encumbered Estates 
Court during some few years sold encumbered estates to 
such advantage that, as unencumbered estates were then 
beyond its jurisdiction, people mortgaged upon purpose, be- 
cause they would go tliither. But that was a transient 
mania or fashion which fell upon the English and Scotch 
capitalists and farmers, to whom a large field of enterprise 
was suddenly opened in a country the laws and usages of 
which were comparatively unknown to them. In England, 
although a few titles certified under Lord Westbury’s Act 
are occasionally offered for sale, no marked preference for 
them l^as been shown. The expense of procuring an official 

"certificate, whether absolute or limited, must necessarily be 
greater than that of satisfying a purchaser, that for him the 
title is as it would be certified, because the purchaser only 
investigates for his own safety, and shuts his eyes whenever 
he knows that he can safely walk in darkness, while a public 
examiner of titles insists on looking into eveiy corner in 
order that he may protect, not future purchasers, but all 
possibly existing intefests within the proposed limits of in- 
vestigation. 



ON THE LAND TRANSFER BILLS. 5I9 

The backbone of the measure is the provision intended to 
secure a record of future dealings with, and devolutions of 
titles to land. If such a record had been kept during the 
last sixty years, we should not now be talking of limited 
titles or of official or any other investigation of titles. 

For the convenience, however, of those who attach a value 
to certified titles, and desire to discuss the question, I may 
say that the Bill contains provisions intended to enable the 
registrar, if satisfied after proper investigation that it is so, 
to certify that an applicant is entitled to a given subject of 
ownership with a title, as th6 case may be, either aijsolute 
or limited. But as the language in which the intention is 
expressed does not seem to me to be quite appropriate, I 
will give you the words of the clauses; and I ask your atten- 
tion to them because they apply also to uncertified titles and 
to compulsory registration ; in short, to all registered titles. 

The 23rd section* says : — 

“ Upon every registration under this Act the registrar 
shall enter in a book to be called * The Land Register,’ the 
name of the proprietor and a description of the land, with a 
reference, when necessary or convenient, to a map or plan 
thereof ; and if the registration be with a title absolute or 
limited, he shall state thereon whether it is absolute or 
limited, and if limited what is the limit, . and, whether 
absolute or limited, the particulars of all prior estates, leases, 
and incumbrances (other than such interests as are declared 
by this Act not to be incumbrances) to which the land or 
any part thereof is subject ; but no trust, express, implied, 
or constructive, shall be entered or referred to in ‘ The Land 
Register,’ nor shall it be shown that the proprietor is mort- 
gagee or has a security only.” 

By an absolute title is here .meant a Parliamentary title, 
free from every estate, interest, and claim, which, is not 
particularized on the register as a deduction from the abso- 
lute ownership in fee simple in* possession, except those, 
tenancies, easements, and public or local charges and interests 
which are not deemed incumbrances — (s. 37.) 

* The refereDces thronghont are to the clauses of the nn-aineaded Bill, with 
reference to which the paper was written. 
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The effect of registration is thus defined (s. 36) : — 

“ The person registered as proprietor of land shall have an 
estate in fee simple therein, together with all rights, privi- 
leges, and appurtenances therewith enjoyed or thereunto 
belonging or appurtenant, free from all rights, interests, 
claims, and demands whatsoever, including any right, claim, 
and demand of hei* Majesty, her heirs and successors, except 
and subject as follows, that is to say : — 

1. “ If the registration be as proprietor only, except and 
subject to any adverse estate, interest, or title subsisting in 
or to the land at the date of the registration.** 

2. “ If the registration be as proprietor, with limited title, 
except and subject to any adwerse estate, interest, or title 
subsisting in or to the land at the date mentioned upon the 
register, and the rights of all persons interested under or by 
virtue of any such estate, interest, or title.** 

3. “Whether the regivStration be as proprietor with 
absolute or limited title, except and subject to the prior 
estates and incumbrances, if any, entered on the register, 
and to any power of re-entry, shifting clause, restriction, or 
condition, notice whereof shall be entered on the register, 
and to all such charges and interests as are by this Act 
declared not to be incumbrances.** 

“ Provided that all such prior estates, titles, rights, incum- 
brances, charges, and interests, may at any time be Iferred 
or extinguished by any statute of limitations or otherwise, 
as if this Act had not passed.’* 

It appears, therefore, that the certificate of a limited title 
can only be a certificate of a title free from all estates and 
interests which were not subsisting at the date mentioned on 
the register ; so that the registered proprietor with limited 
title will have an absolute title to what remains of the fee 
simple after deducting the unknown estates and interests 
which may have been subsisting at the specified date ; but 
as to all such of those estates and interests, as may have 
since been got in, and proved to the registrar to have been 
got in, he will have no parliamentary title. It follows that 
the word “ title ** ,in the*' expression “ title absolute ** has 
nothing in common with its meaning in the expression “ title 
limited ’* as those expressions are used in the Bill. ^‘Absolute 
title ** means ownership, free from all unspecified claims ; 
“ title limited ** means, as experienced conveyancers — but 1 
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fear few others — ^will readily see, nothing more than this, 
that the registrar has investigated the title from the specified 
date, and has found no adverse interest save those that are 
specified. It does not guarantee to the registered proprietor 
a title free from any of those estates and charges from which 
the registrar has ascertained that it is free, if they were sub- 
sisting at the specified date. 

The next subject is the provision contained in section 
twenty-eight, which is intended to compel registration, and 
is to this eiffect — that, after thfee years from the commence- 
ment of the Act, a conveyance of land upon a sale shall 
operate only in equity, until some person is registered as 
proprieter under the conveyance. This the Lord Chancellor 
describes as a mild kind of compulsion. It is not only mild 
but grotesque or inappropriate, and from the purpose of 
registration, which is to tell a purchaser all he is concerned 
to know. Under the working of this clause he may ask 
what title he shall get, and for answer be told that the legal 
estate may have been out of place during half a century. 
The appropriate and sufficient provision is the familiar one-— 
that the first registered disposition shall prevail. 

The compulsion has probably been made mild from fear 
that to require registration of all dealings with land under 
penalty of loss of priority would bring an unmanageable 
amount of business to the office, or impose an unreasonable 
burden upon persons interested in land. It is unlikely that 
the provision# as it stands wbuld have much compulsory 
effect. It leaves untouched all dealings with land, except 
sales (and a sale is not defined). Settlements and wills may 
go on dealing \iith the legal estate for centuries without 
registration. An unregistered conveyance after a sale is not' 
to lose its priority, but is to operate *in equity only. As this 
denial of legal effect applies to all conveyances after a sale, 
whether made to the purchaser or to others, and the only 
person who, after a sale, can be registered as proprietor, is 
the one who is or represents the equitable owner under the 
sale, a purchaser who omits to register his conveyance incurs 
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no risk of loss, and exposes himself only to the inconvenience 
of having to take legal proceedings in another name — an 
inconvenience which, under the Judicature Act, would pro- 
bably* be Imperceptible. Moreover, the penalty can be 
absolutely evaded by the execution, before the sale is com- 
pleted, of a conveyance to the purchaser in trust for the 
vendor, or a mortgage to the purchaser. Under any view 
the limited scope of the compulsion is a grave defect. If, 
for a considerable time after the opening of the register 
many estates continue to be dealt with by unregistered 
assurances, th^ intention of the Act will fail. If only a few 
’ of such unregistered titles are left to be dealt with as hereto- 
fore, they will crop up from time to time with accumulated 
complications to the confusion of practitioners unversed in 
the old. traditions. It would be as if Mr. Brodie, instead of 
annihilating all defects in past fines and recoveries, had left 
them to perplex or betray the unlearned through another 
half century. I think there cannot be a doubt as to the 
expediency of substituting for the twenty-eighth section a 
provision that, after the lapse of sufficient time to get the 
office into working order (a year would be ample), no disposi- 
tion of an interest in land should prevail against a previously 
registered title, or operate to pass the legal estate. It is of 
essential importance that this amendment be made in the 
Bill. If it is not done now it will never be done. The mild 
compulsion would be sufficient to save us from having, as 
we have under the Act of 1862, an expensive «establishment 
with'nothing to do, and no next friend of the owners of the 
unregistered titles, or of possible purchasers from them, will 
take trouble enough to overcome the inertia of Parliament, 
or to answer the ready statement that the measure is work- 
ing well, and will in a Tew years, work better of itself. It 
has. been suggested that under a compulsory registration 
upwards of a thousand documents per diem would be brought 
to the office. I believe that there are no trustworthy data 
for such an estimate; but, if the business is to be done at 
any time, there can^be no difficulty in organizing, in the 
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course of three years, a sufficient establishment to meet all 
possible demands upon it. Local registries should be opened 
at once. The operation of the compulsory provision might 
be limited until the lapse of two years to conveyances on 
sales, then extended to mortgages, and after the lapse of 
four years to all dispositions intended to have priority or to 
pass the legal estate. After careful consideration I think 
that no person interested in land would be materially incon- 
venienced by such a provision. 

Land once on the register is to be dealt with by means of 
the register ; but a caveat against the first entry of the land 
on the register (s. 29), a caveat against dealing with land 
which has been registered (s. 37) may be lodged with the 
registrar on the strength of an affidavit of interest. The 
effect of the caveat is to entitle the cautioner to notice of 
any proposed' entry of or dealing with land on the register, 
which is to be delayed for a time sufficient to enable him to 
obtain an injunction from the judge or court having jurisdic- 
tion^ if he can show his right to it. 

Confining our attention to fee-simple titles, the person who 
may bring land upon the register is he who, as the law stands, 
could by an ordinary or enrolled assurance, alienate the fee 
simple (s. 5). By this is meant, where a certified title is not 
required, either the person who makes out a primA fade title 
to the satisfaction of the registrar (s. 9), or one who, after 
three years from the commencement of the Act, produces a 
deed of conveyance to himself, as upon a sale. I may re- 
mark, in pas^ng, that since a conveyance upon a sale is 
easily manufactured, it would be simpler, and better to allow 
the registration of an uncertified title upon any application, 
without inquiry, as is now done in English and Irish regis- 
tries, and I believe also in Scotland. 

The title of the registered proprietor is to be “ subject to 
any power of re-entry, shifting clause, restriction, or con- 
dition, whereof notice shall be entered on the register’* (s. 36). 
This seems to render possible the statement on the register 
of a veiy complicated title, and to be inconsistent in spirit 
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and even in terms with the provision that a mortgagee (who 
' holds an estate on condition) shall be registered as proprietor 
without mentioning on the register that the transaction is a 
mortgage (s. 6o). I beg attention to this clause, because it 
seems to contemplate even a greater variety and complexity 
of entries on the register than would be necessary to provide 
for the complete registration and protection of every possible 
estate and interest under the plan, to which I shall presently 
refer. 

A mortgagee can only be registered as proprietor with the 
' consent of the mortgagor, which in the case of a mortgage 
executed after the commencement of the Act, is to be implied 
if not expressly negatived. But in no case is notice of the 
character of the registered proprietor as mortgagee or trustee 
to be entered on the register. 

Except by authority of the court, it seems that no trustee 
who has not a power of sale can be registered if any benefi- 
ciary is not in existence and sui juris^ or does not consent. 
Here again is a provision which may leave certain titles un- 
registered during an indefinite period. 

ThQ list of legal estates and interests in land which may 
be recognized after registration of the title of the fee cannot 
be better given than in the words of the Bill (s. 42) : — 

Subject as the estate of the registered proprietor is to be 
subject, in manner aforesaid, there shall be only the follow- 
ing estate and interests in land or in rent of which respec- 
tively there shall be a registered proprietor. 

(1) “ The fee simple in a registered proprietor of land. 

(2) “ The fee simple in a registered proprietor of a per- 
petual rent, and the powers and remedies for recovering the 
same, and such proprietor’s power of re-entiy, if any, upon 
the land. 

(3) “ Leases of which there shall be registered proprietors. 

(4) “ Tenancies which are, as aforesaid, not to be deemed 
incumbrances. * 

(5) Easements and incorporeal rights created under the 
power in that behalf herein contained, and of which notice 
shall have been entered on the register. 

(6) “ Estate of tenant in dower of which there shall be a 
registered proprietor. 
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(7) ** Estate of tenant by the curtesy of which there shall 
be a registered proprietor. 

(8) “ The estate or estates vested in the person or persons 
deriving title by descent or devise, and in whom the legal 
estate shall, under the provision in that behalf hereinafter 
contained, be vested in the interval between the death of a 
proprietor and the entry on the registry of another pro- 
prietor.** 

** And all other estates, rights, titles, and interests shall be 
equitable only.** 

No trust, equity of redemption, or equitable right, title, 
interest, or Us pendens^ is to affect a purchaser from the regis- 
tered owner, though cognizant of the adverse interest. 

After the first registration of title to land, dealings with it 
not on the register confer equitable titles only, defeasible, as 
we have seen, by alienation for valuable consideration by the 
registered owner. 

I shall not detain you by any statement of, or observations 
on, the provisions with respect to estates in dower or curtesy, 
which are new, and seem to have been well considefred, 
though they are open perhaps to a little verbal criticism. 

The registered proprietor is absolute owner, subject to any 
estates and interests which existed before the land was first 
put upon the register and are not barred by the registrar*s 
certificate, and also to such adverse estates and interests as 
are allowed to be noticed, and are noticed on the register. 
These are such as exist when the proprietor is registered 
with a certified title, and leases, estates by the curtesy or in 
dower, and charges of principal money or annuities, with or 
without a power of sale ; but in every case the registered 
proprietor of a charge is entitled (subject to the rights of 
prior incumbrances) to take possession of the land if any 
money due to him is not paid. 

The registered proprietor is entitled to dbmand a land cer- 
tificate, being a transcript of the entry of his title on the ' 
register. 

Deposit of the land certificate with a stamped memorandum 
of charge, creates a charge without registration, and stops all 
further charging on the register, unless the certificate is pro- 
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duced. No other deposit will create a charge on registered 
land. It is for mercantile men to say \vhether they can go on 
without liberty to raise money for emergencies on deposits free 
of mortgage duty. The provision will be an inducement to 
keep land off the register. There is also a provision that no 
lien for unpaid purchase-money shall exist on registered land. 
I have not discovered the reason for this. 

The registered proprietor of a charge is to have absolute 
dominion, over it. That is to say, trusts of the money are to 
be kept off the register. 

' I may at once observe that the provisions for securing 
charges, together with the provision (s. 125) that no priority 
shall be gained by tacking a charge or equitable interest^ to 
the legal estate or to a legal charge, though perfectly logical 
and symmetrical from a lawyer’s point of view, will work 
mischief if their operation is not restrained by a law, like that 
which prevails in Hamburg and Mecklenburg, and probably 
in some other German states, though not in Prussia — a law 
which does not allow the same parcel of land or subject to be 
mortgaged to several persons in succession ; so that if the 
owner of a mortgaged estate desires to raise more money upon 
it, he must either borrow the money from the present mort- 
gagee, or pay him off, or persuade him to release part of the 
estate from the debt. Our rules of tacking and consolidating 
•securities, anomalous and absurd as they are from one point 
of view, have the great merit of discouraging in England the 
practice of lending money on second mortgages. I will 
repeat here some remarks which I made some years ago on 
this subject. In the matter of facilitating charges on land 
we may learn from the experience of Ireland. The registry 
and system of judgment Hens there, gave, in a clumsy manner, 
those facilities of multiplying charges, and holders of charges, 
for which this Bill is intended to provide more efficiently. 
What was the consequence ? Charges on land to the last 
shilling of its value, redemption hopeless, the equity of re- 
demption valueless, the nominal owner indifferent to the con- 
dition of his exhausted inheritance, the charges divided among 
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SO many incumbrancers, each antagonistic to those in priority to 
him, so that all who had a substantial interest in the cultivation 
and welfare of the estate were destitute of any authority over 
it. Concert in a system of management was almost impos- 
sible, and at length Hercules was invoked, and appeared in 
the shape of the Encumbered Estates Court. It is the diffi- 
culty of restraining the growth of puisne incumbrancers on 
registered land that has been the main objection with hiapy 
thoughtful lawyers to a registration of title. For a further 
development of this view I may refer you to Mr. H.. R. 
Droop’s paper “ On certain beneficial Effects of the Rule of 
Tacking,” read before the Juridical Society in July, 1862, and 
published in their Transactions.” 

It is provided by section 78 of the Bill that on the death of 
a sole proprietor, or the survivor of several, the real repre- 
sentative appointed by his will, or if he appoints none, by the 
Court, shall be registered ; in the meantime the estate shall 
devolve at law as it would have done if not registered. 

I have already mentioned the provision for a caveat 
entitling the cautioner to notice of an intended dealing with 
land on the register. There is a further provision for an in- 
hibition to be issued by the court on the application of any 
person interested, ** inhibiting for a time, or until the occur- 
rence of an event, to be specified in the order, or generally 
until further order, any dealing by the registered proprietor 
with any registered land, lease, or charge ” (s. 91). There 
is also, in section 102, a provision for an entry in the nature 
either of a caveat or of an inhibition, on the application of 
the registered owner, at the registrar’s discretion without the 
authority of the court. There is also power, in the case of 
joint owners, to enter a restraint on alienation, except by 
order of the court, when the number of joint owners is reduced 
below a specified number. 

The provision in section 117 for cases where a title to, or 
interest in registered land has been acquired by adverse 
possession or enjoyment, seems to be insufficient. It gives 
authority to the court to order a. rectification of the register 
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after a court of competent jurisdiction has decided in favour 
of the title so acquired. But this may never happen, because 
the person in possession cannot obtain the decision of a court 
unless his title is disputed. The provision ih the Bill of 1873 
seems to be preferable, but it would be better still to allow 
any adverse title to be entered as a claim, which may in time 
become a registered title, in the manner I shall pi'esently 
explain. 

' You will have seen that the Bill provides for the registration 
of the absolute ownership in fee, of a leasehold title, and of 
a title in dower or by the curtesy, subject or not to charges 
and conditions of certain kinds; but it does not allow of the 
entry of notices of a trust or duty, or of any qualification of 
the absolute power of disposition, except those which I have 
mentioned. . Now when the registered proprietor is a trustee 
or mortgagee, it is essential to make some provision for giving 
notice to purchasers, and to the registrar, that, the registered 
ownership does not carry with it the unlimited powers of dis- 
position which belong to a beneficial owner. The trustee or 
mortgagee must be registered as trustee or mortgagee, and 
the Act must define the powers of disposition which will be 
incident to his ownership so qualified, subject to any qualifi- 
cation or enlargement stated in the register. Otherwise a 
trustee might settle the trust estate on his marriage, and 
there would be no relief against the objects of the settlement, 
as I read the provision of section 134, which preserves the 
equitable jurisdiction to give relief against f’-aud — a section 
from which, I may observe, some words seem to have dropped 
out. Notice of an equitable estate is not fraud. 

Having endeavoured to give ^ou a general notion of the 
scheme of registration embodied in the Bill, I have now to 
point out what I consider to be its principal defect — a defect, 
as I think, of great moment, but easy remediable. It is, 
that provision is made for a false instead of a true statement 
of title. . The object of the Bill, upon which I assume we 
are agreed, is to establish a record of title. A recoitl of title 
differs from a recoM of title-deeds, as a statue 'differs from 
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the marble block out of which it has been cut. . The one' is 
the perfect work cleared from the rubbish of the workshop, 
the other is the rude mass of materials upon which the artist 
has not yet operated. 

A perfect record of title should show the state of the title 
at the date of the last entry on it, and it should show nothing 
more. But for different purposes in respect of the same 
property ox; title, information differing in particularity or kind 
may be required. There is no difficulty in providing a record 
of title that shall, for whatever purpose it may be consulted^ 
yield to each applicant the kind and amount of information 
he needs and is entitled to, and nothing more. Let the 
purpose be the purchase of the fee. What is the ultimate 
result of the labours of a purchaser’s solicitor and convey- 
ancer upon the investigation of the vendor’s title? The 
cream of it is contained in the last words of the convey- 
ancer’s last opinion, am of opinion that a good title, 
according to the contract, is shown in A and B, with the 
concurrence of C and D.” The conveyance drawn upon this 
opinion may be in these words, *‘A and B, with the consent 

of C and D, for £ \)aid to A and B by E, convey Clay 

Farm to E and his heirs.” With respect to every subject of 
ownership we can say, if we know the title, that spme person 
or persons in esse or posse could make a perfect title to it. 
When the concurrence of several persons is necessary, we can 
generally classify them so as to say that the ownership or 
power of disposition of the fee is vested in one or more of 
them, either absolutely or subject to some more limited 
interest in the other or ^thers. Let us call the limited 
interest a charge. For the purpose of ascertaining the 
necessary parties to a perfect conveyance it is sufficient to 
know who can dispose of the property subject to the charge,' 
and who can release the charge. An entry on the register, 
therefore, that A and B are owners of Clay Farm, subject to 
a charge in C and D, will give to a purchaser all the infor- 
mation he needs for the purpose of his purchase. If the first 
. entiy of the title on the register is n^t of sufficient antiquity, 

34 
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he must investigate the earlier title according to the method 
now in use. For the purpose of the sale it is unnecessaiy to 
define the interest of C and D. It is sufficient to describe it 
' as a charge. If it can be compendiously particularized, as 
in the case of a lease, a mortgage, an annuity, &c., the 
reference to it will be more descriptive. 

But the interest constituting the charge is itself a subject 
of ownership, and is to be so entered on the register for the 
purposes of alienation. It is distinguished by a symbol of 
figures pr letters, and identified by a reference to the docu- 
ment which has created it, as thus: — ‘‘Charge F Z.47, 
created by instrument, so marked, dated 1874,” the instru- 
ment or an authenticated copy being deposited in the office. 

Notices of interests, which are placed on the register 
without the consent of the registered owner, may be divided 
into two classes — notices and claims. A notice is an intima- 
tion that a person who gives his name and address desires to 
have notice of any intended disposition of a. given subject, 
and a short delay sufficient to enable him to communicate 
with the proposed transferees, or to apply to the Court for 
its interference. 

A claim is an assertion of a title or interest, more or less 
adverse to the registered title, to which all persons dealing 
"with the registered owner are bound to attend. The costs 
occasioned by an unfounded claim will be paid by him who 
registered it. A claim well founded and supported by 
^evidence of enjoyment (as a claim of title by adverse posses- 
sion under the Statute of Limitation or by pres::ription), 
will, when it is established to the satisfaction of the registrar, 
be registered as an ownership. All details respecting the 
claim (with which a purchaser will have no concern, if the 
claimant concurs in the sale), may be set out . in a separate 
document deposited' in the office, to be referred to in case of 
need. Now under one or other of these four kinds of entry 
on the register — ownerships, charges, notices, and claims — 
every kind of interest in land may be represented and pro- 
tected' on the register without presenting any further impedi- 
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ment to alienation than the actual state of the title requires ; 
and I venture to suggest, that the Land Titles Bill should, 
be amended so as to provide for the entry of notices and 
claims without any restriction. For a more detailed explana- 
tion of this scheme (which is that of the late Robert Wilson), 
I may refer you to a paper on “ Impediments to the transfer 
of land/’ read about a year ago before the Juridical Society. 

One of the most formidable objections to a general register 
of titles is the expense which, it is suggested, it would occa- 
sion in small transactions. I believe that there is much 
exaggeration in what has been said on this point, and that it 
would be easy to provide for the registration of small pur- 
chases without any additional expense. Those who desire 
the luxury of a certified title may fairly be required to pay 
for it, but the cost of the mere registration of current tran- 
sactions for the benefit of posterity, should be paid out of the 
Imperial revenue; but I will not detain you by dwelling 
further on this part of the subject. 

The Real Property Limitation Bill and the Real Property 
(Vendors and Purchasers) Bill are included in the notice for 
this meeting, and are before you for discussion. I think 
they will effect substantial improvements in the law. I shall 
not trouble you with any observations on them beyond this, 
that the 7th sub-section of the 2nd section of the Vendors 
and Purchasers Bill appears to be incomplete, inasmuch as 
the defect of title created by the existing Registry Acts in 
the case of a devise by a bill which is not registered within 
six months after the testator’s death, is declared not to be 
such a defect as a purchaser can insist on, but is notwith- 
standing left to be in substance as much a defect as it has 
hitherto been. 
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IV. THE ADULTERATION OP FOOD ACT, 1872. 

fPHE practice of adulterating articles of food and drink, 
^ and drugs for sale, in fraud of Her Majesty’s subjects, 
and to the great hurt of their health and danger to their 
lives, .which, according to the Preamble of the Act of 1872., 
necessitated more effectual laws for its repression, 

' appears, if we may judge from the evidence taken before the 
Committee of the House of Commons now sitting, to have 
very slightly diminished. That an Act of Parliament which 
required six years to consider, should in less than two years 
be found to be practically inoperative, is certainly most un- 
satisfactory, and we think that some inquiry into the reasons 
foi: its failure will be Jound interesting to all law reformers. 

The first great fault in the enactment is that it is, in effect, 
entirely permissive. Nothing can be done until analysts 
have been appointed by the local authorities, who are not 
compelled to makd such appointments without an order 
from the local Local Government Board in England, a Secre- 
tary of State in Scotland, or the Lord Lieutenant in Ireland. 
Now, local authorities, being generally comprised of manu- 
facturers and others who may fairly be supposed to have a 
certain amount of fellow-feeling with the compounders of 
adulterated articles, have not been specially ankious to enforce 
a disagreeable Act of Parliament against their friends and 
supporters, and therefore have not appointed analyists. From 
the evidence of Mr. Owen, of the Local Government Board 
we gather that a ^'l^rge number of boroughs and some 
counties have not appointed analysts, and that the Local 
Government Board have also not put their compulsoiy 
powers into force.” Mr. Owen tells us there are different 
modes of paying analysts : in some cases they are paid by 
salary, the minimum being ^50, and the maximum £150, 
they are also paid partly by salary and partly by fees.^ The 
remuneration being 'so low, we are are not surprised to learn 
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that a considerable difficulty has been sometimes experienced 
in getting competent persons to discharge the duties. It is 
no doubt also true that there is a difficulty in judging of 
qualifications, but we cannot admit that the expense of pro- 
viding such remuneration as we have quoted, should be held 
a sufficient excuse for the local authority refusing to appoint 
an. analyst. We are sorry to see the Local Government 
Board deterred from action by paltry and trivial excuses., 
Difficulties no doubt exist, but these difficulties can be sur- 
mounted. Whether the Board, with its enormous pressure 
of other important duties, is the best authority to deal with 
the Adulteration Act is another question which we shall 
shortly consider. 

Before endeavouring to suggest amendments of the law 
which would meet the existing defects in the Act, it may be 
well to recall to our minds the importance of adulteration as 
affecting the poorer classes, especially. We advisedly direct 
attention to the poor. The rich man can protect himself to 
a considerable extent, but the labourer, compelled to go to 
the cheapest market, with a vitiated taste from early 
acquaintance with adulterated food, does not know and there- 
fore does not estimate, the relative value of pure and impure 
food. He drinks his beer adulterated with liquorice and 
grains of paradise : in his pipe, he smokes contentedly, rice, 
lampblack, and coloured tobacco. If he is a teetotaller, he 
upsets his digestive organs with lemonade containing copper 
or lead ; or gingerbeer made attractive with capsicum, iron, 
and cream of tartar. His wife prepares for his tea a decoction 
of willow-leaves Prussian blue and rice husk, spreads his alum 
made bread with butter laden with water starch and animal 
fats, or as an exceptional treat gives him some real fresh 
Dorset,” made from rancid butter washed in Condy’s fluid. 
His children’s cocoa is luscious witli ferruginous earth, brick- 
dust, and red ochre, their ha’porth of sweets is coloured with 
antimony, arsenic and lead oxide, while the baby is starved on 
milk and water. This is no imaginary sketch — ^the facts have 
been proved before the Committee of 1856, and yet while our 
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traders are sowing around us disease if not death, we listen 
with patience to dealers who complain that their only process 
against manufacturers is by “ disturbance oCthe amicable re- 
lations which exist between them and the wholesale firms 
in the disagreable form of an action at law.” Whatever the 
trading community may think we trust that the general 
sense of the country will continue to be that, the uttering 
of false goods is almost in the same category as uttering false 
coin, and that we shall not fall behind Prance, Prussia, Spain, 
or Holland, in endeavouring to restrain mercantile frauds 
which taint public morality and lowers our commercial cha- 
racter abroad. Perhaps one of the greatest difficulties with 
which the authorities have to deal is 'the manufacture of 
articles which it is said in the interests of the public 
require an admixture of foreign substances. For example, 
it has been considered hard that vendors of mustard, 
made precisely as in our Government Victualling Yards for 
the Royal Navy, shopld be prosecuted, llie admixture of 
turmeric and flour in certain proportions is said' to increase 
the flavour of the mustard as a condiment, to improve its 
appearance while in use, and to preserve it, when mixed, from 
rapid deterioration. Admitting these statements to be cor- 
rect, they would point to the recognition by the state of 
certain known admixtures which should be registered and 
approved by a public department, and the fraudulent depar- 
ture from which should alone be liable to {Execution. It 
would be then necessary to have a central board of competent 
analysts to whom all such questions should tw referred, and 
whose decision in these and other matijers should be held to 
be final. There are many other objections to the Act, but 
we venture to summarise the principal as follows : — 

X. That its adoption is not compulsory, but, within certain 
limits and practically, permissive. 

2. There is no definition of adulteration. But the intro- 
duction of anything which alters the nature and quality of a 
food or drug might be held to be an adulteration. 

3. That it is doub^ul whether knowledge on the part of 
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the seller, that tbe articles are adulterate4 is necessary, or 
whether, under Section 2, the sale alone as unadulterated of 
an article which is adulterated, is per se an offence, without 
imputing guilty knowledge. 

4. That there is no power to enter manufactories and take 
samples of the goods manufactured, nor to prosecute the 
manufacturer. 

5. That there is no sufficient guarantee for the appoint-' 
ment of properly qualified analysts, nor for thdr proper 
remuneration. 

6. That the lowering the quality of an article taking 
from it some of its essential parts, as for example abstracting 
the cream from milk, if there is no introduction of any foreign 
matter, is no offence. 

7. That the officers appointed are not independent .of tho 
local vestries, that they are soon known, and are not under 
adequate supervision. 

8. That the application of the. penalties in the metropolis 
to the funds of the police, and not of the local authorities, 
thereby throwing the expense and odium on the latter, while 
the gain is to the former, prevents the vestries from putting 
the Act in force. 

9. That there is no power to register admixtures, which 

for general use are superior to the pure article. , < 

• We believe that amendments in these points would be of 
advantage not only to the consumer but to the honest trader. 
The success of the Civil Servibe Co-operative and similar 
stores has been due, not so much to the cheapness of the 
goods sold, as to the belief which has gained ground amongst 
the public that the articles supplied are pure. Once re- 
establish the faith in universal purity at a fair price, and we 
are fully assured that the public estimation of the convenience 
of retail trading at shops would soon tend to direct trade 
into the old channels. 

The true system to check adulteration efficiently, it appeus 
to us, is to place the prosecutions in the hands of pubUc 
officers responsible to the State alone. In New York, thdre 
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exists a special body of Police, called the Sanitary Company, 
who have the advantage of a Medical Board to assist them, 
whose duty it is, to do all the duties of Inspectors of Nuisances 
in England, to 'inspect steam boilers, and to act as School 
Board Officers. A similar body of educated men attached to 
every Police force in England, might safely be entrusted with 
the carrying into effect an amended Adulteration Act, They 
would be under a discipline and control which no local 
authority can exercise over their few men. They would 
cost less, as each separate sub-division has now special 
expenses of its own, they could command the services of 
competent and well-paid analysts possessing special diplomas, 
and they might be shifted from place to place so as to be free 
from local iniluences/their powers of detectibn beingthus greatly 
increased. Finally they would be easily accessible by the 
general public, who now are frequently ignorant of the where- 
abouts or existence of the nuisance inspector, but who as a rule 
make their complaints in any and whatever difficulty at the 
police station. 

We cannot conclude this brief article without expressing 
our indebtedness to the Anti-Adulteration Review for many 
valuable hints and practical suggestions on this important 
subject. 

A. HERBERT SAFPORD. 


V.— HISTORICAL SKETCH OF THE LAW OF 
PIRACY. 

By A. T. Whatley, B.A. 

A MONO the ancients piracy was almost the only intema- 
tional maritime relation. So far from being a disgrace, 
and an illegal occupation, it was considered an honourable 
calling, and looked upon much in the same light as deeds of 
anns in the days of chivaliy. We find the Homeric heroes 
boasting of actions which in later times would have 
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sent them to the gallows.* On the arrival of strangers the 
question ** are you pirates ? ” is asked quite as an ordinaiy 
thing, and as implying rather a compliment than otherwise.t 
Thucydides, in his preliminary sketch of Greek history^ 
alludes to the prevalence of piracy, adding “ for they were 
not as yet ashamed of it by the words “ as yet ” he implies 
that in his own day people had begun to look upon it with 
disfavour. The enterprise of the Phoenicians first showed 
how resources might be developed by commerce : and as 
commerce increased, it was inevitable that attempts should 
be made to suppress piracy. Minos, we are told,§ put down 
the sea rovers, so that he might safely get in the revenue 
from the islands which he had subdued ; islands which had 
themselves formerly been the strongholds of pirates, H pro- 
bably because their rocky surface was not sufficiently large 
pr productive to support the inhabitants in the ordinary way. 
We are told that Solon legalised certain piratical associa- 
tions which then existed, though he imposed on them cer- 
tain regulations and restrictions.** But such an inveterate 
habit could not quickly die out : it found too congenial a 
home in the rude nature of semi-civilised men ; and too 
many opportunities in the thickly scattered isles of the 
Mediterranean. 

In a treaty made after 509 between the Romans 

and the Carthaginians, the latter undertake not to sail be- 
yond Pelorum for commerce, or for piracy. 

As international relations of a more amicable and civilised 
character gfew up, the necessity of protecting commerce 
began to be acknowledged; and a general feeling spread 
abroad that piracy was — if not less honourable — at least, 
more objectionable than it had formerly been held to be. 
The same feeling also led to the better protection of ship- 

* Horn. Od. ix. 40. f ib. iii. 70. 
t Thn. i. 4. § ib. i. 10. % ib. i. 8. ' 

** Wheaton’s Hist, of Inter. Law, p. 2. I have not been able to find an older 
nthority for this statement. 

tt PolibiaB iii. 24-4. See Spelman, Olossar, sub. too. 
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Xrreckftd men and goods.* The vitality of the old offence 
was shown in the case of the Cilicians, against whom 
Rome, the mistress of all seas but the Cilician, had to 
send no less a man than Pompey, with powers almost 
unlimited over the whole Mediterranean, and over the 
coasts to a distance of 400 furlongs from the sea.t Cicero 
thus described the state of affairs — “ Quis enim toto mail 
locus per hos annos, aut tarn firmum habuit proesidium ut 
tutus esset, aut tarn fuit abditus ut latere. Quis navigavit 
qui non se aut mortis aut servitutis periculo committeret, 
cum aut hieme aut referto praedonum mari navigavit! cui 
prsesidio classibus vesttis fuistis ?” 

Rome, like Athens, when she became very great, was de- 
pendent on a foreign com supply ; and so, fortunately for 
the maritime interests of the world, she was most deeply 
interested in the extirpation of the pirates who intercepted 
that supply.]; Yet we find in the Digest but few cases of 
laws or rules for the regulation of navigation : piracy seems 
to be regarded as a necessary evil, and where it is alluded 
to, it is only some minor question that is raised, e.g.,'how 
losses caused by pirates are to be apportioned among the 
ship’s company, or how goods recovered from pirates are to 
be restored to the owner.§ Cicero has left u^ a clear con- 
demnation of piracy, perhaps the earliest that we can find : — 
“ Pirata non est perduellium, sed communis hostis omnium ; 
cum hoc neque fides debet nec jus-jurandum esse co mmun is/^ 

Turning to the Middle Ages, we find piracy again rampant. 
After the downfall of Imperial Rome, when no other power 

* FardeHiu L 79. 

t Da lege Manilift.— At tlieir liead goarten on the Coast of Oilieia tbe pirates 
liacl Imiltdoeliyatda and arsewds, and eetaUiehed sometUnglike a goremment; 
HvasalnostUkeaietamto the Homerie times: tor Firacj began to he em- 
barked in as a sphere ot hononnibio enterprise, hj men of wealth and station.’* 
— HerWal^ 1. 40. 

I “Odophonem ant Samnm, nohU&dmas nrhes, innnmerabOesqne alias, oaptas 
esse oommemorem, earn restros pottos, atqne eos postns gidbns dtam et spbitnm 
dadtis in pmdonnm fnniase potestate soiatis t CHoeio de lege Manilid, B8. 

{ De Oft iii. 107. 
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was sufficient to keep order on the waves, the natural ten- 
dencies of the dwellers by the Mediterranean again shpwed 
themselves, and the development of commerce was checked 
by the depredation of innumerable swift and daring galleys. 
In an age when petty wars were laying waste every country, 
‘‘ times of great struggle and disorder all Europe over, and 
the darkest period of times, when an established sovereign 
could not keep peace among his own people, it was impossible 
that any ope should be able to chastise the robbers of the 
sea, or restrain their incursions. But when order began to 
be established on land, and sovereigns were more firmly 
settled on their thrones ; when the necessities of an increas- 
ing and a more refined population developed commerce in 
spite of the many obstacles — ^then limits were gradually set 
to the impunity which pirates had hitherto enjoyed. It was 
the energy and enterprise of Venice that first broke up the 
dark despondency of that retrograde time, and inaugurated 
the revival of civilisation in the Mediterranean : Genoa and 
Barcelona, with others, followed in the same noble and 
profitable course ; the Catalans especially were conspicuous 
in what Hallam calls the “ two branches of naval energy 
— ^war and commerce. Sovereigns soon saw that by aiding 
commerce, they increased the wealth of their country, and 
consequently their own revenue ; merchants who had once 
tasted the sweets of a lucrative exchange, tried by every 
means in their power, to lessen the dangers incident to sea 
voyages ; an object which they attained by associating their 
ships in fleets, and, either sending armed vessels as a convoy, 
or arming each of the merchant vessels. It is probable that 
the Church, exercising in this, as in other matters, a civilis- 
ing influence, was forward in aiding the suppression of piracy. 

Though we find no positive maritime laws of an ancient 
date, it is obvious that customs must have grown up among 
the sea-faring populations from a very early time, this was 
notably the case in the Mediterranean ; and probably this 
customary law was almost as binding as if it had been 


Bjmer, Foedera, iii. Q^dioation. 
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positive law enforced by sanctions. Utility (which Bentham 
holds to be the test of all law) must have recommended to 
those who lived upon the waters, the adoption of fixed rules 
in a life where dangers are incessant, and quarrels almost 
inevitable. The customary law which then grew up, and 
which had probably been hitherto only traditional, was first 
embodied in the Consolaio del Mare^ drawn up at Barcelona 
about the middle of the 13th century. In this, and the sub- 
sequent cotnpilations which were based on it, we should^ 
perhaps, expect to find the subject of piracy largely treated 
of and condemned, but it is not so ; the reason for this 
probably is, that piracy, still prevalent and powerful, was, as 
of old, looked upon as a necessary evil. , This feeling is 
traced in the few individual laws, or customs, which we find 
of an earlier date than the Consolaio — some of the elements 
out of which that code was formed. They are as follows : — 

Statute qf the Two Sicilies (Cir. 1063.) ** If merchandise be 
stolen from a ship by pirates, it ought to be paid for by con- 
tribution, and any that may be left ought to contribute to 
re-place the stolen ; the pay of the sailors is not to con- 
tribute.* 

Law of Aragon (1288.) “Any pirate who arms against 
. enemies must give security not to hurt friends, and to bring 
captures to the place from which he started, no royal official 
is to have any part in such armament; if anyone has 
offended against friends he must be taken, tried, and the 
goods restored. If any pirate touch anywhere with booty, 
enquixy must be strictly made, whether it was rtjally taken 
from enemies.”t 

From the latter law we see that under the title “ pirates “ 
were then included ships which, in later times, would have 
been privateers, armed with letters of marque, or reprisals, 
and thereby distinguished 'legally from pirates, though their 
practice often did not differ perceptibly from piracy. 


* PardesBUB, V. 287. 
t Jh., V. 849. 
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It is nearly two centuries later that we find a prohibition 
of piracy by municipal law. 

Maritime Law of Genoa (1566.) *‘Nemo civium Gehensium 
audeat qualecunque genus navigii ad exercendum piraticum 
instruere vel armare, nec ab aliis armatum vel instructum 
conscendere ; qui contrafecerit laqveo suspendatur. Qni in 
litore maris rapinam commiserit duplum praestet damnum 
passo, et tantumdem fisco.*’ 

The law further says that piratical ships ^.re not to be 
received into ports, or individual pirates into houses. 

The Baltic was no less troubled with piracy than the 
Mediterranean. And it is possible that the Sound Dues were 
levied in the first instance by Denmark, as a return for the , 
expense she incurred in keeping down these marauders.* 
The ravages of the Northmen are notorious, but the admira- 
tion inspired by their courage and enterprise too often blinds 
us to the real nature of their undertakings, which were 
piratical in the strictest sense of the term. 

For several centuries the depredations in the Baltic con- 
tinued, and there was no general attempt to repress them, 
till about 1250, when the merchants of North Germany 
were forced to unite in the Hanseatic League, as a means of 
insuring the safety of their commerce. The League, which 
originated with the towns about the mouth of the Rhine) and 
spread to the towns on the Baltic, also extended inland,' 
and served the political purpose of protecting the merchants 
against the robberies and exactions of the lower nobility. 
The earliest legislation of the Hanseatic League which* we 
possess is of the year 1369.^^ We find a law of the year 1380 
relating to piracy, in these terms : “ When men, at their 
own expense, retake merchandise from pirates, they may 
retain half, and give the other half to the owners. The 
nearest port ought to send ships of war to places where 
pirates are said to be, to destroy them, and the towns belong- 
ing. to the League shall repay the expenses.*’ 

We may gather from this that energetic measures were by 

* TwisB* Law of Nations in times of Peace, s. 179. 
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thifr time taken to suppress the Northern freebooters; and 
Bueh a powerful organization as the Hanseatic League can* 
not have exerted its force entirely in vain. In the year 1418 
tte Baltic was desolated by a band of pirates, calling them- 
selves “ the Vitellian Brothers,” who had originally been 
embodied to support a war s^ainst Norway; thereupon the 
League enacted that -anyone who, in any way, aided the 
Vitellian Brothers, should be strictly punished. 

We have remains of a few laws relating to piracy in States 
round the Baltic. Such are — 

Law of Skswic (1150.)* “ Whosoever commits a theft in 
a ship, shall be exposed on an uninhabited island, with three 
days’ food, a knife and a fire.” 

Norwegian Law (i 374 .)t “Anything bought from pirates 
must be restored to the owner, on proof by two witnesses : if 
the purchaser knew they (*. e. the sellers) were pirates, he 
will forfeit a mark to the King.” 

Law of Hamburgh (Cir 1497 .)t “ If agreement is made with 
pirates to give up part of the cargo, in order to save the rest 
of the cargo and the ship, then the loss is shared.by all ; but 
if the pirates take part of the Cargo the loss is not to be 
shared.” 

The object of this law evidently was to prevent people 
coming to terms with pirates, instead of resisting them to the 
utmost. . A similar enactment also existed in England. 

Law of Denmarh(j.^o%.)% “ If a ship or merchandise be taken 
by pirates, each shall bear his proportionkte loss ! if one gets 
back something belonging to him, he need not share it with 
the rest; but if part of the cai^o is taken from the ship, then 
the loss must be shared by all.” 

This was probably intended to make those who had no 
interest in the carga fight as stoutly as those who had many 
goods on board. 

If piracy was not more accurately defined in the parts of 

* PaidcastM, HI. 280. f ib. HI. 88. 

t it. lU. 370. i a. in. 388. 
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those old laws that have*been lost, than it is in the. parts 
that have come down to us, there must have been consider* 
able danger of an accusation of piracy being used as a 
weapon against any obnoxious or suspected person. 

The disorders and pillage on land that characterised the ' 
early Middle Ages almost ceased in the xath century : but it 
was not till much later that disorders by sea were at all sup- 
pressed. The “ wet ways ” have always been the last resort 
of lawlessness and violence. * Conventions between govern- 
ments were few, and there was no one state so pre-eminently 
powerful that it could constitute itself guardian of the seas. 

Permament fleets — standing fleets (to borrow an expression 
from the sister service) — ^were not generally maintained as 
police of the sea. Even in great naval wars, much was still 
left to private enterprise ; thus Henry III of England, when 
his fleet was destroyed by the French, ordered the men of the 
Cinque ports to attack French commerce. In such a state 
of aflairs, jpiracy naturally flourished. Mathew Paris tells 
us how pirates, under orders of Simon De Montfort, burnt 
Portsmouth. Dunkirk was long a nest of pirates who preyed . 
on Dutch commerce, attacting only non-combatants: and 
about the i6th century they interfered greatly with the 
herring fishery, t The letters of Reprisals which Sovereigns 
were in the habit of granting also tended in no slight degree 
to encourage and shield piratical acts. From 4 Henry V. c. 7, 
which shews us how early such letters were given, we also 
gather that it was not unusual to stipulate by treaty that 
Marques and Reprisals should cease as between the con- 
tracting parties ; the Act says : — “ of all attempts made by 
his enemies upon any of his faithful liege people, against the 
tenour of any truce, wherein is no express mention that all 
marques, reprisals, shall cease, the same oyr sovereign lord 
the King will grant Marques in due form to all them that 
feel themselves in this case aggrieved.” 


Giote. Hist, of Gmeee, II. 111. 
t MoUejr, IV. 206. 
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It is easy to imagine the attraction that a piratical life 
must have had for its adventurous spirits of all ages : hence 
its universality, and the difficulty of suppressing it. In the 
words of a wild spirit who himself loved the blue waves 
devotedly. — 

“ Oh, who can tell, save he whose heart hath tried> 

And danced in triumph o’er the waters wide, 

The exulting sense — ^the pulse’s maddening play, 

That thrills the wanderer of that ‘trackless way ? 

That for itself can woo the approaching fight, 

And turn what some call danger to delight. 

• 4 ^ * • • • • 

No dread of death if with us die our foes-^ 

Save that it seems e’en duller than repose. 

Ours are the tears, though few, sincerely shed 
When ocean shrouds, and sepulchres our dead.” • 

While the robber on land must lurk in concealment after the 
commission of the offence, the sea-rover scuds over the blue 
waves, and, thanks to the swiftness of his ship and the 
dexterity of his seamanship, he generally bids defiance to the 
pursuit of justice. 

The great sea-captains of the Elizabethan age, of whom 
Englishmen are often so proud, were in reality little better 
^han pirates ; to an insatiable thirst for conquest and love of 
acquisition, they added a great indistinctness in their con- 
ception of the difference betweed mcum and tuum. “ It would 
be hard,” writes Motley, ‘‘to maintain that Martin Frobisher, 
Mansfield, and the rest of the sea kings, with all their dash 
and daring, were not as unscrupulous pirates as ever sailed 
blue water, or that they were not apt to commit their depre- 
dations upon friends and foes alike. Drake and Cavendish 
were mere pirates, their only point being that they attacked 
all nations impartially.” t In 1599 Elizabeth made procla- 
mation that all masters of ships with letters of marque were 

* Byron— The Corsairi 1. i. 

t Dyer. Modern Europe III. 417. This only good point is, in onr riew of ' 
the lavr, a great argament lor holding thorn to bo pirates. 
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to give security that they would commit no injury upon sub- 
jects of friendly powers ; but this was not effectually carried 
out owing to the strong piratical interest which there then 
was in England, were the returned sea-rovers had bought 
themselves good positions. That the English were generally 
credited with tlfese acts of aggression, and that they them- 
selves were not ashamed of them, we may gather from the 
following words of Lord Stowell : * “ There was a time when 
the spirit of bucaneering approached in some degree to the 
spirit of chivalry in point of adventure ; and the. practice of it 
was thought to reflect no discredit on the distinguished 
Englishmen who engaged in it. The grave judge (Scaliger) 
observes, in a strain of rather doubtful compliment, nulli 
melius piraticam exercent quam Angli.'^ 

The Bucaneers of the West Indies exhibited another 
phase of piracy. In the beginning they were chiefly French, 
but afterwards the English element predominated. At first' 
they remained in the neighbourhood of the Antilles, and 
attacked only the Spanish treasure ships, but afterwards they 
made their piratical character more apparent by attacking 
the property of all nations without respect. France, whose 
one object was to destroy Spanish commerce, gave commis- 
sions to these sea-rovers, but did not thereby exempt them 
from liability to charges of piracy ; for she exercised no sur- 
veillance over them, and most assuredly she would not have 
considered herself answerable for their actions. They ex- 
hibited suclj great bravery and enterprise, that it has been 
observed “ if they had leaders capable of framing laws, 
they might have become a State. Rome and Normandy had 
no more honourable beginnings.’'t But the cruelties they 
practised were terrible ; towns were burnt, the inhabitants 
enslaved, or only released on payment of an enormous Ran- 
som. We don’t know,” says M. Martens,]: “ whether we 

* 2 DodB, H74. 
t CvBBy III.468. 

X Ebsay on Pmatoers, 13. 
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ought to be most scandalised at the complaisance of France^ 
or the atrocities committed by this horde, but such was the 
eagerness for commerce that for its sake the most civilised 
nation in Europe, about the same time, bought the help of 
these wretches in America, and humiliated itself so far as to 
purchase, by a disgraceful tribute, freedom from the African 
corsairs.” Filibustering ceased as soon as England and 
France maintained a strong administration in the Antilles. 

A great deal of ingenuity and labour has been expended on 
the discussion of the question whether the Barbary States 
were, or were not, pirates. There is much diversity of 
opinion on the point, but no one seems to question the truth 
of two things, that on the one hand the acts of these men 
were piratical, that on the other hand they formed organised 
communities. Some deny the possibility of a piratical 
nation : a nation can never be deemed pirates ; fixed domain, 
public revenue, and a certain form of government, exempt 
them irom the character.”* Such is, also, the opinion of 
Bynkershoek, who observes that the fact of treaties having 
been made with the Barbary States, and ambassadors 
sent to them, proves them not to be pirates in general 
estimation.t 

Chief Justice Story, however, holds that “though pirates 
may form a loose and temporary association among them- 
selves, and re-establish in some degree those laws which 
they have violated, yet they are not considered as a national 
body, or entitled to the laws of war, as one of tl\e community 
of nations.” In this view a society of pirates (as the Barbary 
States unquestionably were at first) can never develop into a 
nation, unless it utterly renounces its piratical habits (and 
the Barbary States never did renounce these habits till 
1830). In the case of an English ship taken by Algerines 
Jand then re-taken. Sir L. Jenkins decided that they were 

* Brorme^a Oi?il Law of Admiralty, ii. 461. This definition of. a State is 
borrowed from Cicero, Phil. iv. fiudliea, curia, asarium, eomemuc et etmeor^ 
civiumt taiio aliquu pads et fadnis. 

t Qai^stiones Juris Publici, xtu. 
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enemies and not pirates, for the Algerine government had 
been recognised by treaties, and even consuls and residents 
had been established there.* Again in 1801, the English 
Admiralty decided that they were established governments ; 
a decision which seems to render doubtful the justice of • 
Lord Exmouth’s attack in i8i6. 

In spite of this authority on the other side, it seems diffi- 
cult to get over the fact of their piratical mode of life : they 
were none the less pirates because they were successful and 
powerful ; we must not cherish the sentiment enunciated by 
the pirate, who, on being reproached by Alexander with his 
condition, answered that he was “ a pirate because he only 
had one ship, if he had a fleet he would be a conqueror,” a 
feeling which Bishop Porteous has expressed in other words, 
** One murder makes a villain. 

Millions a hero.” 

The treaties made with the Barbary States were the 
necessary consequence of their successful piratical raids ; 
and had for their object the redemption of prisoners, and the 
procuring of immunity for the future. It may be asked, 
why, if they were pirates, were they not suppressed ? The 
Christian powers were too long suffering ; by making treaties 
with Deys and Beys, and presenting annual gifts, they in 
fact legitimated piracy.”t The only constant opposition 
was offered by the gallant Knights of St. John, who held 
Malta from 1522 to 1800, The mutual jealousies of the 
Christian powers (especially as to naval matters) were the 
cause of their apparent apathy: they would not harmoniously 
unite in a great expedition, nor would they allow any one 
State to uhdertake the business, for fear of its thereby 
gaining too great an accession of power ; so they adopted 
the pusillanimous method of buying impunky, each State for 
itself as best it could.:^ That the disgrace of paying such a 

• WUdman I. 202. t CvBsy, ii. 418. 

I There in pxHnt an amnsing treaty of the year 1816 between Tripoli and 
Tnnifl and the United Statea of America, atipnlating that U.S. shipa on entering 
Gonletlo shall have a salute of 21 guns *' vtitkvui httving io provide the powder 
thivuelvetJ!'^ - 


35— a 
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tribute was deeply felt we may gather from contemporary 
writers. The Abb6 Raynal exclaimed in 1770 — “what nation 
is destined to break the fetters which Africa is slowly forging 
upon us .... it ought to be the work of an universal league 
• . . the rich productions of the soil ought to be exchanged 
for,the work of our industry and manufactures.”* 

After 1800, when the Knights of St. John were no longer 
there to check them, these pirates became more daring, and 
by refusing to let French ships pass unmolested without 
paying an annual tribute, they brought down upon them- 
selves the wrath of him who was of all men the best qualified 
to put an end to the nuisance, and was not troubled by petty 
technical scruples as to whether the offenders came within 
the exact legal definition of piracy. They had threatened 
him — they must make reparation or perish 1 Napoleon, 
then first Consul, demanded instant restoration of the 
French ships which had been seized with .their crews ; 
otherwise “ Je detruirai votre ville et votre porte, je 
m’emparerai de votre cot6, si' vous ne respectez la France 
dont je suis le chef, et LTtalie oi!l je commande.” This 
characteristic threat he was proceeding to carry out with 
characteristic rapidity when the Algerines judiciously yielded. 
In 1829, Charles X made Algiers a French colony ; two 
years later slavery was abolished, and piracy interdicted by 
treaties with Tunis and Tripoli. 

Piracy is a crime of great enormity : committed as it 
generally is in the solitude of the seas, there is great diffi- 
culty in apprehending the offender^ ; and even when they are 
apprehended, almost greater difficulty in obtaining their 
conviction.t 

Chancellor Kent ranks it with' violation of safe-conduct, 
and infringement of the rights of ambassadors, as the three 
most injurious offences against the law of nations.:|: It is 

• Ct 6B7, i. 420. 

t For the difficulty of conyiction, end how it may sometimes be oyercome by 
cumulative evidence, see the trial of T. Green for ]^racy, Robbery, and M ardor/ 
in the High Court of Admir^ty in Scotland in 1705. State Trials, xiv. 1199. 

X Kent, Com. on American Law, i. 188. 
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a crime generally accompanied by great and (so to speak) 
unnecessary cruelties and destruction of property ; for the 
pirate not only takes what he wants, or what he is able to 
take, of the merchantman’s cargo, but throws the rest over- 
board, and kills the crew to prevent their appearing as 
witnesses against him. Robbery on land concerns only the 
interests of individuals, or at most the interests of one State ; 
but robbery on the sea, the common heritage of all, affects 
the interests of kingdoms and nations. Hence the universal 
enmity towards pirates (those hostes humani generis as Lord 
Coke, quoting from Cicero, calls them), and the severity of 
their punishment “ with professed pirates there is no state 
of peace ; they are the enemies of every country, and at all 
times ; and therefore are universally subject to the extreme 
rights of war.”* 

There are no supreme Courts with jurisdiction over all 
the* nations by which piracy, and other offences against the 
law of nations, can be tried ; and therefore they are tried by 
the particular courts of each nation and punished as offences 
against the law of each nation. This is a point which 
enhances the difficulty of the detection of such offences, and 
of the conviction of the offenders. 

It is the absence of special motive that makes piracy 
dangerous to all : ** the danger created by acts depends on 
their motive; thus robbery is more dangerous than revenge.”t 
Pirates have no animus against any particular nation as such; 
only an anitnius furandi against any ships they may happen 
to meet with, whatsoever nation those ships may belong to. 

Definitions of piracy vary, not in principle, but in mode 
of expression. ‘‘There is scarcely a writer oh the Law 
of Nations,” says Story, “who does not allude to piracy 
as a crime of a settled and detel’minate nature.” Every 
writer endeavours according to his lights, to define with 
greater precision the offence whose nature every, one of them 

* Lord Stowell, tho '* Le Louis,” 2 Dods, 244. 
t Bernard, Brituh Neutrality, 118. 
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has clearly shaped in his mind’s eye.” So uniform is the 
donception that an Act of Congress* of the United Stafes 
attaches penalties to all ” who shall commit the crime of 
pira<y as defined by the law of nations/’ without adding any 
further description of the crime. Such confusion and discre- 
pancy as^is to be found in the various attempts at definition, 
is to be attributed to two causes : (i) failure to distinguish 
clearly between piracy under the law of nations and piracy 
by municipal law,t (2) and that excessive love of precedent, and 
reverence for the authority of previous writers, v'hich leads 
each new Jurist to improve old definitions by adding phrases 
to them, rather than by subjecting them to the indignity (as 
he considers it) of alteration or partial suppression. 

A definition of piracy proper is only concerned with piracy 
under the law of nations. An analysis of the idea of piracy 
generally received under the law of nations will be the best 
means of arriving at a clear and concise definition. All true 
piratical acts have two main characteristics 

I. — Depredation or attempted depredation on the high seas. 

IL — Absence of lawful commission on the part of the 
depredators. 

I. Depredation . — ^There must be an act, or actual attempt ; 
mere presumed piratical intention is not sufficient.* But the 
slightest attempt coupled with absence of lawful commission 
is sufficient to constitute piracy ; thus it is piracy to attack a 
ship and t^ke nothing but an oath from the master for 
redemption.il 

* Act of 1820. t 5 Wheaton’s Reports, 163. 

i •• We must not think that the Frenoh Trib'nnalB in time of peace would have 
the riRht of trying and puaishing a foreign ship which, without committing any 
act of hostility or violence, sho^d sail, even armed, without regnlar papers, or 
with oommissien from several ports, the pirate, ** n’est qne oeloi qni fait des 
hostilit^B poor son proyfe compte ** : — dtpredennU coffjd— ^Speech of M. Gollard, 
Professor of lutemational Law fit Paris, on the oocfision of the passing of the 
law of 1826. Apnd. Cnssy I. 289. 

l| MoUoy. 69. So Phillimore I. XX. 879 ** Piracy is an assanlt upon vessels 
navigated on the high seas, committed with anmiut furandit whether Uie robbery 
or forcible depredation be effected or not ; and whether or not it be accompanied 
by murder and personal violence.” In State trials XIV p. 1067 we find how 
Captain Qni^oh and others were charged at Boston, United States, in 1704, for 
that they did” by force and arms upon the high seas— practically and feloni- 
ously seize and t^e oat of the vessel a quantity of fish and salt to the value of 
K3;” tills, however, was only one of the counts in the charge against them. 
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High seas ’’ must be interpreted, not in its more general 
sense of all the sea beyond an imaginary line drawn from 
. point to point of the coast, but so as to include bays, harbours, 
and rivers up to the first bridge, which are the limits of the 
jurisdiction of the admiralty. Between high and low water- 
mark the jurisdictions of the admiralty and common law 
alternate with the ebb and flow of the tide. It has been held 
that a person shooting from the shore and killing a man on 
board ship was guilty of piracy, *‘ for the offence was com*- 
mitted where the death happened, and not at the place whence 
the cause of the death proceeded.^ Some writers t add to 
their definition the words, ** or by descent from the sea on the 
coast.” And such attacks have, in some few isolated cases, 
been held to be piracy. But the legality of these decisions 
seems doubtful, and, granting their legality, it is not a matter 
of sufficient importance to be included in a definition like the 
• present. 

2 . — Absence of Lawful Commission . — ^This is the chief 
element of piracy.]; When a ship sl lawful commission 
either of Marque or Reprisals, the Government which 'gave 
that commission can be held responsible for the acts of this 
ship. Knowing this, the Government will enquire into the 
character of the ship before it grants a commission, and will 
exercise supervision over the ship after the commission has 
been granted ; and the ship, on its part, fearing to lose its 
commission, will abstain from illegal acts. The feeling was 
entertained in«arly times that belligerent acts were illegal 
except in those who had some public commission or authori- 
sation. Ciceroll quotes from a letter of Cato in which “ ne^at 
JUS esse qai miles non sit^pugnare cum hosteJ** 

* Enssell on erimes 1.^156. 

t Woolfley ; " Piracy ia robbery on the sea, or by descent from the sea « n 
the coast, committed by persons not holding commissions from, or at the time 
pertaining to, any established state ’* S. 187. 

t Pirata qnii sit necne, inde pendet an mandatnm pros land! habuerit. . . . 
Qni nnllins prinoipis anctoritate rapinnt, piratarum vocabnlo inteUigniitnr. 
Bynkersboek. QnoBstiones Juris Publioi (1737) xvii. 

II De Off. i., xi. 37. 
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“ Lawful commision excludes most if not all cases of 
commissions granted to one vessel by several states, whether 
those states be belligerent or allied, and all cases of commis- 
sions held by other than the subjects of the state granting 
the commission. 

Many writers give as a necessary element in piracy “ the 
making war upon all nations alike.” But this does not seem 
necessary to constitute the crime ; for a ship without lawful 
commission would be guilty of piracy though it restricted its 
depredations to the property of one nation.t If, however, 
these writers mean “ the intention to depredate on any ships 
they may meet with, without any regard to nationality,” 
'they are no doubt right ; that intention is incident 
to piracy,]: and perhaps should find some expression in 
the definitions, though a definition would not be incom- 
plete without it, for the very word “ depredation ” taken 
with the rest of the definition, conveys to most minds some 
such idea. 

Piracy, then, under the law of nations may be defined as 
depredation, or attempted depredation, committed on the 
high seas, without regard to nationality, by any person who 
has no lawful commission. 

Having thus defined piracy under the law of nations, we 
must treat of piracy by municipal law. 

Further definition of such is unnecessary, and, in a brief 
form, would be impossible, because every such act of piracy, 
is, (or ought to be) defined by the law which creates it. 

Piracy under municipal law may be subdivided into : — 

I. — Piracy created by special convention between two or 
more States. 


^ Twiss, Lsw of Nations 1. 899. 

t Tbns the Bneaneers did not eschew piracy by confining their attention, as 
they did for some time, to the ships of Spain ; the ships of Spain were probably 
at that time the only fchips worth attacking. 

t Even this mnst be modified in the case of the Barbaiy jdrates who spare 
(or undertook to spare) the diipsof such nations as paid tribute 
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11. — Piracy created by the municipal law of, one 
State. 

It may, at first sight, appear that the former of these divi- 
sions ought more properly to be considered as a third species of 
piracy, intermediate between piracy under the law of nations, 
and piracy by municipal law ; but it may with good reason be 
considered part of the latter, because in most instances of 
such conventions, the municipal laws of the respective con- 
tracting parties enact specially that such of their subjects as 
violate the convention shall be liable to the penalties of 
piracy as inflicted by those municipal laws. And indeed, it 
is only by municipal law that cases of such piracy can be 
investigated, and the guilty parties punished. 

The characteristics of piracy by municipal law are these : — 
it can be tried only by the State whose law has created it, only 
within the jurisdiction of that State : only in the persons of 
subjects of that State. In cases of piracy created by special 
convention between two or more States, a similar rule ap- 
plies : only the courts of the contracting parties can try and 
punish it : only the subjects of the contracting parties are 
liable, and that only within the jurisdiction of the contracting 
parties. It is piracy by international law as between the 
contracting parties.” * 

The term “ piracy ” is often applied to acts which are thus^ 
piratical only by municipal law, or by special convention ; 
such as acts committed by a lawful man of war or privateer 
in excess 61 its commission, which acts have been made 
piratical by the municipal law of some nations when com- 
mitted by the subjects of that nation, but which are not 
piratical under the law of nations.t 

In construing the word “ piracy,” therefore, it must first 
be discovered, whether piracy under the law of nations, or 
piracy by municipal law, is meant. If the latter, the nation- 
ality of the writer must be clearly kept in view, because what 

* Wildman'B Institates of International Law 1. 179. II. 150. 
t 11 a 12, William IH., 0 . 7. 
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is piracy by the law of one nation may not be piracy by the 
law of others.* 

B3mkershoek mentions certain offences, t which, on account 
of their atrocity, had been made piracies by the Belgian law. 
It would appear that naval powers have, at various times, 
endeavoured in this way to check such offences as happened 
to be peculiarly rampant at sea, just as in England offences, 
especially obnoxious on land, have for the same purpose been 
from time to time created treasons. 

The best illustration of the manner in which piracy is 
created by special convention and by municipal law, is to be 
found in the history of the suppression of the slave trade. In 
the last century such a commerce was not only approved of, 
but thought worthy of encouragement, and the privilege of 
sharing in it was emulously sought for. As late as 1817 
Lord Stowell declaVed, in judgment, “Trading in slaves is 
neither piracyl nor legally || criminal ; sanctioned by ancient 
admitted practice, by general tenor of laws and ordinances, 
by formal transactions of civilised States, and by the doctrines 
of the courts of law of nations." 

But Denmark had already, in 1792, given the first expres- 
sion to the feeling that was rising up against the traffic, by 
prohibiting her subjects from engaging in it. In 1824' 
land declared it piracy, and since that time a vast number of 
special conventions§ have been entered into by various States, 
mutually concediAg the right of visit and the right of search, 

* Thna the ,Amerioaii lav defines pinu^ as ■' tobbeiy in or Ipon any ship, 
ship’s lading, or company.” Under this vonld oome robbery by anindividnal on 
board a ship owning the jnrisdietion of the U.S., whereas English law treats rob- 
bery and mnrder br an indiridnal on board a ship owning the jnrisdietion of the 
State, jnst as it wonld treat fliem if oommitted on any other part of the State’s 
territory. 

Cnttiag and destroying,fiahing fiets, when set ont at sea, was oim of them, 
t pirasy by the law of nations, 
g M. plraoy by mnnioipal law. 

I Between 1814 and 1860 England entered into 48 treaties with vsrions States 
to this eShet, 94 of whieh were in foree in 1850, beddes 48 treaties with native 
chiefs on the West Coast of AlHoa. 
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rights which have Always been among the vexed questions of 
international law» and have notoriously interfered with the 
due suppression of the slave trade. Also, a great many 
States have individually declared that any of their subjects 
engaging in the traffic will be treated as pirates.* But 
with all their prohibitions, the slave trade has not 
become piracy by the law of nations ; for it to 
become so technically, there would be required, either an 
unanimous jointly expressed consent of all civilised nations 
(for only civilised nations are taken account of in international 
law) ; or else a special convention, to the same effect, between 
every nation and every other nation ; both these alternatives 
seem almost, if not quite, impossible. But this much we 
may confidently say : if ever, by means of accumulated special 
conventions and municipal laws, an Act, once 'piracy only by 
municipal law, can be created piracy under the law of 
nations (a point which must be left for higher authorities to 
decide), the act which most deserves, and is most likely, to 
be so created, is the Slave Trade. 

There is this limitation to the operations of municipal law 
in dealing with piracy : it must not violate established prin- 
ciples of international law.t 

Act of OongreBB of the United States of 1880. 

t ** No nation can privilege itself to commit a crime against the law of nations 
by a mere mnnioipal regulation of its own.’*— ’Lord Stowell. Judgment in the 
case of the ** Le Louis,” 2 Dods, 251. 


To be continued. 
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VI.— THE HISTORY OF THE WORD “ LAW.” 
Part I. 

D» immorfales / quam iu longijuria prindpia repeiit ! — Oicebo : De Legibua. 

1 N this article we propose to e3^amine certain ambiguities 
^ and inconsistencies in the use of the word law by writers 
on jurisprudence, and to endeavour to show historically how 
those ambiguities arose. 

Words expressing fundamental ideas are difficult to define 
even if they have only one meaning, but the word law is of all 
scientific terms the most ambiguous. It is common to philoso- 
phy, to theology, to all the sciences, to popular language, 
(games, &c.), and to jurisprudence ; it is used in every one of 
these departments in many and different meanings, and is im- 
ported from one department into the others without warning 
and without apology, whenever the speaker wishes to protect a 
false conclusion by a false analogy. But it is in jurispru- 
dence that law is most misleading, for it is there used to 
express three different conceptions, not sufficiently dissimilar 
to be safe from confusion. These three conceptions may be 
provisionally distinguished as ** law,” ** legal rule,” and 
** statute.” By ” statute” is here rnGont a. legislative enact- 
mentf by ** legal rule ” a principle or norma agendi capable 
of judicial enforcement, and by law ” aggregate of legal 
tides. Examples will show that the word is really used in 
these three senses. In the phrase, Jurisprudence is the 
science of law,” we mean by law the abstract aggregate of 
legal ruleSf or the \)rhole subject of all legal rules, either of a 
given country or epoch or without reference to time or space. 
In speaking of the' ** Laws of England ” we mean all the 
legal rules now or formerly in force in England. When the 
Com Laws are mentioned, we understand certain statutes to 
be meant. 
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Curiously enough, the sense of law which is less frequently 
used in practice than the other two, is the one which has 
always been selected for definition by jurists. Law is 
seldom used by lawyers in the technical sense of statute^ for 
in such instances as the “ Game Laws,” the “ Corn Laws,” 
&c., the word seems to have been adopted from popular 
language. We speak of the Bankruptcy Act, not of the 
Bankruptcy Law, the Real Property Statutes, not the Real 
Property Laws, because these are technicaFsubjects of no 
political interest. When we speak of Real Property Law we 
mean, not a statute relating to Real Property, but the body 
of legal rules (forming part of the law of England) which 
relate to Real Property, some of them being derived from 
statutes, but the greater part from the Common Law. The 
confusion between these three senses of law has, no doubt, 
partly arisen from the fact that there are cases in which they 
may be applied as convertible terms. For instance, Evidence 
is a branch of the law of England, t.e., it consists of a number 
of legal rules which form a system because they relate to 
the same subject, not because they arose at one time. If an 
Act were passed, forming the exclusive source of rules on 
questions of evidence, the Act would not only be a law re- 
lating to evidence, namely, an Evidence Act, but it would 
also form tiie Law of Evidence, i. e., a system of rules 
forming part of the whole law of England, and each of its 
rules might be called a Law of Evidence. 

Before discussing the origin of this ambiguity, it will be 
convenient to examine the definitions of the principal English 
writers on jurisprudence, observing, at the same time, 
whether they have satisfied their own authors, and the 
writers who have substantially adqpted them. 

I. Bracton. There are so many 'inconsistencies in 
Bracton’s definitions, owing to the variety of sources from 
which he took his materials, that it is difficult to say whether 
he really grasped the distinction in question. The full title 
of his work is “ De Legibus et Consuetudinibus Anglise,” and 
in the first chapter he explains why he uses the word 
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cousiUtudif^es : ** Cum autem ferd in omnibus regionibus 

utantur legibus et jure scripto, sola Anglia usa est in suis 
finibus jure non scripto et consuetudine. In ea quidem ex non 
scripto jus venit quod usus comprobavit.” From this it would 
appear that he saw the difference between law ” (jus) com- 
posed of customs and that composed of ‘‘statutes” {leges), 
but in his definitions of lex and jus, (cap. Ill) there is some 
confusion : “ Lex est commune prseceptum virorum pru- 
dentum consultum, delictorumque quae sponte vel igno- 
rantia contrahuntur coertio, rei publicae sponsio communis.* 
Item author justitiae est deus, secundum quod justitia est in 
creatore. Et secundum hoc jus et lex idem significat. Et 
licet largissim^ dicatur lex omne quod legitur, .tamen 
specialiter significat sanctionem justam jubentem honesta, 
prohibentem contraria.” In cap. IV he says: “Jus autem 
derivatur a justitia, et habet varias significationes. Ponitur 
enim quandoque pro ipsa arte, vel prp eo quod scriptum 
habemus de jure, quia jus dicitur ars boni et aequi, cujus 
merito quis nos sacerdotes appellat ; Justitiam namque 
colimus et sacra jura ministramus.” 

Let us compare these passages with an extract from Azo’s 
Summa Institutionum'f (De justitia et Jure) : — 

Jus ergo derivatur a justitia et habet varias significa- 
tiones. Ponitur enim quandoque pro ipsa arte, vel pro eo 
quod scriptum habemus de jure, et dicitur ars boni et aequi, 
cujus merito quis nos sacerdotes appellat, justitiam namque 
colimus, X sacra jura ministramus. Unde et leges dicuntur 
sacratissimae. Boni et aequi noticiam profiteptur, aequum 
ab iniquo seperantes [sic] , licitum ab illicito discementes ; 
bonos non solum metu paenarum verum etiam prcemiorum 
exortatione efficere, veram nisi fallor philosophiam non 
simulatam affect antes utff. eol. j. Est autem ars secundum , 
Porphirium de infinitis finita doctrina -ab artando dicta, et 
bene potest haec juris notitia ars appellari, quia fineih habet 
mirabilem, licet aiiae omnes artes fere infinitae sint ut in 
prohemio digestorum sed quia. § Vel dicitur ars, id est 
strtificium. Nam auctor juris est homo, auctor justitiae est 
deus, et secundum hoc jus et lex idem significant. Licet 

• Almost yerbatim from Dig. I., S, fr. 1. 

t Es. 1484. Tlie origmsl is printed in oontractionB. 
t Dig. I. 1. 1. B. 1. S Const. TaiUa B.IS. 
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autem largissime dicatur lex omne quod legitur, * tamen 
specialiter signiiicat sanctiotiem justam, jubentem honesta^ 
prohibentem contraria.” 

Philosophy is certainly a snare to jurists. . 

2. Hobbes does not profess to discuss law as a professed 
lawyer, but “ as Plato, Aristotle, Cicero, and divers others 
have done, without taking upon them the profession of the 
study of the law.” t His definitions on thesubject are closely 
connected with his theory of sovereignty, according to which 
the members of a commonwealth institute Government by 
agreeing with one another to submit to some man or assembly 
of men. Among the powers given to the sovereign by this 
institution * is (he whole power of prescribing the rules 
whereby every man may know what goods he may enjoy and 
what actions he may do • • • these rules . • • are 

the civil laws.” j: ** And, first, it is manifest that law* in 
general is ixot counsel, but command, nor a command of any 
man to any man, but only of him whose command is 
addressed to one formerly obliged to obey him.” § “ Law im^. 

plieth a command ;”|| when the command is a sufficient 
reason to move us to action, then is that command called a 
law.”ir “A covenant obligeth by^ promise of an action or 
omission especially named and limited, but a law bindeth by 
a promise of obedience in general, whereby the action to be 
done or left undone is referred to the determination of him to 
whom the covenant is made. So that the difference between 
a covenant agd a law standeth thus : in simple covenant the 
action to be done or not done is first limited and made known, 
and then followeth the promise to do or not do; but in a law 
the obligation to do or not to do precedeth, and the declara* 
tion what is to be don^ or not done followeth after.”** 

* Of. Grotins De Jure Belli. 1. i. b, 9. 
t LeTiathan, eh. 26. (MoleBWorth’a edition, III., 251). 

X Ubi anpra 159. § Levithan, oh. 26. 

B De Corpore Politieo, part XL, c. 8, a. 6. 

% Human Nature, o. 18, 8.^6. 

** De Corpora Polities, par^ll., o. 10, 8 . 2. 
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This celebrated analysis of law into a command by a 
pblitical superior to a subject has been adopted by Austin 
. with very slight modifications. An inquiry into the correct- 
ness of the analysis may therefore be postponed until we 
come to Austin, but a few words should here be said on 
Hobbes’s other theories. 

Thenotionof a social contrast is now universally abandoned,* 
'but it has. not been thought necessary to reject Hobbes’s con- 
ception of the law at the same time. Yet the latter depends 
so entirely upon the former, that without the express appoint- 
ment of a sovereign the notion of law as^ equivalent to a com- 
mand ceases to be intelligible. Until a de&iite .sovereignty 
is instituted (and there must be a preliminary stage) law can 
only exist by consent, and Hobbes, in his comparison 
bqjtween covenant and law, expressly excludes consent as an 
element of law. 

One great merit of Hobbes is the clearness with which he 
distinguishes between technical law and law in the philoso- 
phical sense: — “ These dictates of reason [laws of nature] 
men ifsed to call by the name of laws, but improperly, for 
they are but conclusions or theorems concerning what con- 
duceth to the conservSition and defence of themselves, 
whereas law properly is the word of him that by Tight hath 
command over others. But yet if we consider the same 
theorems as delivered in the word of God that by right com- 
mapdeth all things, then are they properly called laws.”t 

3. Blackstone says : — “ Law in its most gerferal and com- 
prehensive sense signifies a rule of action, and is . applied 
indiscriminately to all kinds of action, whether animate or 
inanimate, rational or irrational.”:|: Again municipal law, 
which is Blackstone’s ‘ equivalent for the jus civile of the 
Romans, is* “ a* rule of civil conduct prescribed by the 
supreme power in a state, commanding what is right and 
prohibiting what is wrong.”§ Blackstone devotes fifteen 
pages to the vindication of this definition, but as it is Almost 

* Blodc: Diet, de la Pqlitiqne* y. **Coiitrat Social.’* Ahrens : Natnrreoht 
' 1. B. SO. Lorimer InstitateB of Law, S. 

t LeYiathon, di. 14. | t Oomin., i., 88. ^ ibid., 44.* 
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identical with that of Austin, it is not necessary to examine 
it here. Blackstone’s definitions are substantially adopted by 
Mr. Serjeant Stephen and Messrs. Broom and Hadley in 
their modern editions of the Commentaries. 

4. Austin, in the Analysisof his “ Lectureson Jurisprudence ” 
lays it down that “ Laws proper, or properly so called, are 
commands ; laws which are not commands, are laws im- 
proper or improperly so called.”* And, in the 1st Lecture 
on the Province of Jurisprudence, he says : — ” A law in the 
most general and comprehensive sense in which the term, 
in its literal meaning, is employed, may be said to be a rule 
laid down for the guidance of an intelligent being, by an 
intelligent being having power over him.”t “ Every law or 
rule (taken with the largest signification which can be given 
to the term properly) is a command '' 

Although these are the only express definitions of law 
given by Austin, it is evident that he perceived the incon- 
sistency between them and his definition of positive law and 
jurisprudence, for he says : “ Of the laws or rules set, by 
men to men, some are established by political superiors 
. . . the aggregate of the rules thus established, or some 

aggregate forming a portion of that aggregate, is the approxi- 
mate matjer of jurisprudence.” J But although we here 
have an acknowledgment that law sometimes means an 
Aggregate of rules, as well as a single rule, the first defini- 
tion of law quoted above, namely, a command of a ^particular 
kind, is the T)nly express one given by Austin, the only one 
which he analyses,, and the only one on which he bases other 
definitions. It is, as will be obser\’^ed, taken almost verbatim 
from Hobbes. 

Austin himself felt*some difficulty in applying his definition 
universally, but he escaped from it by tWo somewhat unfair' 
contrh ances : first, by accusing the use of law of impropriety, 
where it cannot possibly be termed a command \ and, 
secondly, by the use of the last thing which we should exp^t 
to meet in the works of a disciple of Bentham — a fiction. . 

Like most of the leading terms m the science^ of juiis- 
* 1. 81 (3rd edition). fjl. 88. i 1. 88. 
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pradence and morals, the term Urns is extremely ambiguous. 
Taken with the largest signification which can be given to 
the term properly laws are a species of commands. But the 
term is improperly applied to various objects which have 
nothing of the imperative character : to objects which are 
md commands, and which therefore are not laws, properly 
so-called. Accordingly the jiroposition that laws are com- 
mands must be taken with limitations. Or rather we must 
disting^sh the various meanings of the term laws and must 
restrict the proposition to that class of objects which is em- 
braced by the largest signification that can be given to the 
term properly. I have already indicated . . . the objects 
improperly termed laws which are not within the province 
‘of jurisprudence. . . . There are other objects improperly 
termed laws (not being commands) which yet may properly 
be included within the province of jurisprudence.”* 

These are (i) legislative acts of authentic interpretation, 
(a) laws to repeal laws, (3) imperfect laws, i,e., of imperfect 
sanction. They belong to the province of jurisprudence for 
the simple reason that jurisprudence is the science of law," 
not of commands. 

Austin proceeds: — “Though these, with the so-called 
laws set by opinion, and the objects metaphorically termed 
laws, are the only laws which really are not commands, there 
are certain laws (properly so-called) which may seem not 
imperative .... According to an opinion which I 
must notice incidentally here .... customary laws 
must be excepted from the proposition *that laws are a 
species of command.’ ” 

To prove that customary laws are commands, Austin has 
recourse to a fiction which is extremely useful, or rather 
indispensable, in the law of agency, but is out 'bf place, to 
say the least, in jurisprudence — the fiction of ratihabition. 

“ At its origin, a custom is a rule of .conduct which the 
governed observe spontaneously or not, in pursuance of a law 
set by a political superior. The cuatom is transmuted into 
positive law, when it is adc^led as such by the courts of 
justice, and when the judicial decisions fashioned upon it 
are enforced by the power of the State. But before it is 
adopted by the courts, and clothed with the legal sanction, 
it is merely a rule of positive morality, a rule generally 
observed by the citizens or subjects, but deriving the only 


• 1. 100. 
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force which it can be said to possess from the general dis- 
approbation falling on those who transgress it. Now, 
when judges transmute a custom into a legal rule (or make a 
legal rule not suggested by a custom) the legal rule which 
they establish is established by the sovereign legislature. A 
subordinate or subject judge is merely a minister. The 
portion of the sovereign power which lies at his disposition 
is merely delegated. The rules which he makes derive 
their legal force from authority given by the State — an 
authority which the State may confer expressly, but which 
it commonly imparts in the way of acquiescence. For'since 
the State may reverse the rules which he makes, and yet 
permits him to enforce them by the power of the political 
community, its sovereign will * that his rules shall obtain as 
law ’ is clearly evinced by its conduct, though not by its 
express declaration . • . the legal rules which emerge 

from the customs are tacit commands of the sovereign legisla- 
ture ” (pp. 104—5.) 

All this merely proves that legal rules must derive their 
sanction from the sovereign ; it does not prove that customary 
laws are commands. The test of law is simply whether it is 
capable of political or judicial enforcement. Whether the 
sovereign power commands a course of conduct in a given 
case, or whether it allows its subjects to indicate what course 
of conduct they wish to be pursued, the resulting rule is law, 
but surely it is an abuse of language to call an executive 
function a command. The sovereign stands by and enforces 
rules which the people, by their course of conduct, indicate 
as those which they wish to govern their relations, but the 
test of such a customazy rule of law is not the command of 
the sovereign, but the consent of the people, and its capacity 
of being judicially enforced. The sovereign may be com- 
pared to a passer-by who decides a dispute between the 
finders of a treasure."*^ 

It is curious that Austin, who abuses English lawyers in 
general and Blackstone in particular, (pp. 498! ioz8) for 

* The true nature of onstom is well pnt by Prof. Lorimer : ** The ratioual 
will of the oommnnity may be declared either expressly, by legislation, or tacitly, 
by eonsuetnde.*’ Inti, of law, 416. See also SaTigny (System 1. 84) who 
shews that the mles of onstomary law are rational, not arbitnury or aoeidental, 
and that therefore oastomaty law has a deeper blsis than mere habit. 

36 — a 
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confotHiding quasi-contracts with iixfplied or tacit contracts^ 
should have fallen into the similar and almost equally obvious 
blunder of confounding tacit commands with quasi-com- 
mands. If an Act of Parliament gives A a right against B 
it tacitly commands B to perform his duty. But if a judge 
decides that a custom, never before adjudicated upon, is 
valid and condemns the defendant for non-conformity with it, 
the sovereign can only be said to have commanded compli- 
ance with it by a fiction — ^it is a command ex post facto^ a 
quasi-command.* Moreover if every rule of customary law 
is a command, we must suppose that the kings of England 
created the conflicting rules of common law, equity, and 
admiralty-law by command, and with malice aforethought, 
presumably for the purpose of increasing the revenue. 

All these difficulties disappear if we recognise the fact that 
/at<;has two meanings, viz., an aggregate of binding rules of 
whatever origin, and a legislative enactment. The latter is 
a command, the former is not. Austin took the latter mean- 
ing only, and endeavoured to make all his other theories fit 
his definition of it. 

4. Mr. Markby, in his “ Elements of Law,” t avoids the 
error committed by Austin in so far that he expressly de- 
fines Law as “ the body of commands issued by the rulers 
of a political society to its members.” This is a defini- 
tion which might be correct, for it is possible to conceive a 
system of law consisting entirely of legislaiive commands, 
but it is hardly a correct description of any system which 
has hitherto existed and is certainly not appliable either to 
English law or Roman law. On the subject of customary law, 

too, Mr. Markby differs from Austinnn treating it, not as a 
( 

* Austin might haVe foUowed his favonrito model Bontham with advantage in 
this instance : ** When a tacit expression of the will of a superior is supposed to 
have been uttered, it may be styled a fieUiiout command. Were we at liberty to 
coin words after the manner of the Roman lawyers we might say a qaaai com- 
mand". The Statute Law is composed of commands, the Common Law of quaai 
commands.** Jiapmsnt on Governments ch. i. s. xii. n. (b). An equally sagacious 
observatkm is made in the note to the Introduction to the Fragments cited post, 
but in his express definitions he oaUs law a command. Nomography 0 . li. 

1 Clarend|n Press Series, 1871. 
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branch of judge-made law,” but as “ an independent source of 
law.” By this the author probably means that if arises 
from the tacit commands of the sovereign authorityy but 
without the necessity of judicial assent (ss. 65-71). This does 
not, however, as the author admits (s. 71) dp away with all 
the difficulties of the subject. 

5. Sir Henry Maine, in his work on ” Ancient Law,” 
cautions the student against too implicit a belief in Bentham 
and Austin’s analysis of law into a command, an obligation 
and a sanction. '^The results of this separation tally 
exactly with the facts of mature jurisprudence, and by a 
little straining of language they may be made to correspond 
in form with all law, of all kinds, at all epochs. It is not,, 
however, asserted that the notion of law entertained by the 
generality is even now quite in conformity with this dissec- 
tion : and it is curious that the farther we penetrate ihto the 
primitive history of thought, the farther we find ourselves 
from a conception of law which at all resembles a compound 
of the elements which Bentham determined.” * 

Again, in “ Village Communities,” the author observes : — 

** W'ithout the most violent forcing of language it is im- 
possible to apply these terms command^ sovereign, obligation^ 
sanctiofi^ right, to the customary law under which the Indian 
communities have lived for centuries, practically knowing no 
other civil law obligatory . . . Under the system of 

Bentham and Austin the customary law of India would have 
to be called morality, an inversion of language which scarcely 
requires to be formally protested against. . . . Though 

it be improper ^o employ these terms sovereign, subject, com- 
mand, obligation, right, sanction, of law in certain stages of 
human thought, they nevertheless corresspond to a stage to 
which law is steadily tending, and which it is sure ultimately 
to reach.” t 

The only objection to these remarks is that they do not • 
go far enough. If the analysis of law suggested by Hobbes’ 
(not by Bentham, who, as we have seen, perceived its in-^ 
applicability to customary law) is not true of all law, it must 


Ancient Lew 8. 


t Village Communities, 67 seq. 
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be rejected altogether. As Voltaire might have said : Bvtilez 
VOS definitions, et faites-en de nouvelles.”* 

The learned author does not suggest a substitute for the 

imperative ” analysis of law. 

6. Professor Sheldon Amos, as might be expected from his 
unqualified admiration of. Austin’s work on Jurisprudence, t 
adopts most of Austin’s conclusions, among others the 
analysis of law into command, &c.t: Professor Amos's jeffai- 
tion of jurisprudence is considerably longer than Au^n^s, 
but its correctness depends entirely upon an accurate defini- 
tion of the ** fact of law,” with which he considers jurispru- 
dence has to deal, and the one given by him is almost 
identical with that of Austin (p. 73). 

7. Mr. Frederick Pollock, in an article on ^‘Law and Com- 
mand, ”§ discusses the difficulties to which the ” imperative” 
analysis of law leads us. He points out that it is too naiTow 
to include customary and international law, that it gives a 
false idea of right and law, and concludes by suggesting bases 
for a definition of law : — 

** Law in its widest sense is a condition, or assemblage of 
conditions, under which the evolution of things proceeds : 
law in the special sense is a condition or assemblage of con- 
ditions under which the evolution of a society proceeds, and 
the determination of which is part of the collective conscious- 
ness of that society.” 

These bases, and the argument on which they are founded, 
seem to me to be open to some objections. 

In the first place, with regard to the distinction between 
** law ” and ” statute,” Mr. Pollock does not point out that 
Austin’s definition of law is inapplicable to customary and 
international law, &c., not because it is wrong in itself, but 
because it is a definition of the wrong word ; it is satisfactory 
when applied to a ** statute,” but it is no definition at all of 
” kw.” 


* Diet. pbiloB. ▼. ** Lois.** t Academy I., 164. 

t Systematio View of the Science of Jurispradenee. 1872. 
I Law Magazine, N.B. April, 1872. 
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Secondly, with regard to the question how far ** law ” can 
be extended to include customs, Austin’s narrow materialism 
seems to have indirectly influenced Mr. Pollock’s argument. 
When an author has gone too far in one direction, his suc- 
cessor is liable to be unconsciously led too far in the opposite 
direction, and I am inclined to think that this has happened 
to A^r^ Pollock in criticising Austin’s too narrow conception 
offll^ssence of law. 

Austin’s analysis excludes that stage in legal histoiy where 
law consists exclusively of customs — Mr. Pollock’s defini- 
tion admits the first stage in the development of a society 
before the customs are observed consciously. Austin wishes 
to reduce all jural conceptions to a positive basis, by exclud- 
ing the period of consensual evolution of law — Mr. Pollock 
goes so far as to include organic processes. At the time 
when Austin wrote, the fact that there are no breaks in the 
processes of nature was not recognized by social theorists ; 
he seems to have been under the impression that a distinct 
epoch existed in the histoiy of every race when morality 
was suddenly converted into law, somewhat after the fashion 
of the imaginary tribe which Blackstone gently laughs at.* 
We know now that no such epoch ever, as a matter of fact, 
existed, and that if it had customary law, equity and legal 
fictions would never have been heard of. But if Austin drew 
the line too near modem times we must not go too far back 
and include in the conception of law states of society in 
which it wa% as unknown as among a colony of bees. The 
essential ingredient in jural law is the idea of an extraneous, 
an objective bond ; the bees do not respect their habits and 
customs because they fear that non-compliance with them 
would lead to unpleasant results. They follow an internal, 
a subjective influence which has^becon^e a part of their 
nature not from a conviction of its utility, but because it- 
was necessary for their unconscious development. 

It would almost seem as if Mr. Pollock had confounded 
the two distinct ideas of the laws of nature and jural law.t 

t lJU Bopra p. 20d. 


Vol. I. p. 47. 
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It is no doubt a law of nature that human societies shall 
follow certain conditions of evolution, and that one of these 
conditions is a development of habits which subsequently 
become hardened into jural law, but the latter is not directly 
coinnected with the former. They both are links in the same 
chain, but they are connected as cause and effect, not as 
parts of the same organic process.* Mr. Pollock defends 
Hooker’s description of law,t (which Austin calls a fustian 
description) and considers it a creditable one for the age in 
which Hooker lived. Austin did not comprehend Hooker’s 
views and his condemnation is therefore unjust, but surely 
Mr. Pollock does not mean that Hooker’s description is 
intended to apply to jural law. Hooker attributes natural 
causes to Godr and calls them “laws” which God has im- 
posed, but he points out the distinction between them and 
positive law in the clearest manner : — 

“ Societies could not be without government, nor govern- 
ment without a distinct kind of law from that which hath 
been already declared.”t “ By the natural law whereunto 
[God] hath made all subject, the lawful power of making 
laws to command whole politic societies belongeth so pro- 
perly unto the same etrtire societies, that for any prince or 
potentate of what kind so ever upon earth to exercise the 
same of himself, and not either by express commission im- 
mediately and personally received from God, or else by 
authority derived at the first from their consent upon 
. whose persons they impose laws, it is no better than mere 
tyranny.”§ 

Mr. Pollock has gone far beyond Savigny, although the 
“ collective consciousness ” of the society farms part of 
Savigny’s theory of the origin of law.|| But Savigny care- 
fully distinguishes between the law (Recht) which is the 

* Of. the article in Block's Diotionnaire de la Politique. 

ft 

t All things that are, have spme operation not violent or oasnal. Neither 
doth any thing ever begin to exeroise the same, without some fore-conoeived end 
lor which it worketh. And the end which it worketh for is not obteined, unless 
the work be also flt to obtain it by. For unto every end every operation will not 
serve. That which doth assign unto each thing the kind, that which doth moderate 
the force and power, that which doth appoint the form and measure, of working, 
the same we term a Law." Eccl. Pol. I. ii. 

( Ecdl. Polity 1. x. s. $ Ibid. s. 8. 


i| System 1. 14. 
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result of a people’s development, and the law (Gesetz) of 
internal necessity, which is the cause not only of the law 
(Recht), but of the language, character, and morality of.the 
people.* Ulpian’s jus mturale is much the same as this 
lex mturalis of Savigny, but Ulpian confuses it with the jus 
gentium. 

Mr. Pollock’s definition does not touch International Law 
at all. 


To be continued. 


LEGAL TOPICS. 

The City Courts. — ^The important question between 
Local Courts of Record and County Courts cannot much 
longer be shelved. We have several times drawn attention 
to the rival City Courts. The Lord Mayor’s Court, as our 
readers well know, is a very ancient tribunal, and its peculiar 
jurisdiction in the matter of attachments is still very useful 
to traders and others. There is, however, a very serious 
bone of contention between the authorities and proprietors of 
this Local Court and the general law regulating such Courts; 
The former contend that any, the very smallest part, of the 
cause of action being within the City of London, gives the 
Court jurisdiction. The Superior Courts, on the other hand, 
decide that the Mayor’s Court, being an inferior Court, the 
whole cause of action must arise within its local jurisdiction; 
and hence a large number of applications for writs of prO' 
hibition are made eve^ term. The other Corporation Cou^ 
in the City, called the City of London Court, being estab-' 
lished and worked under the County Court system, has a 
much larger jurisdiction, and, like the general County Court, 

* » Vom Bernf,” tso., 11 (Sid «d.) Walter (Juristigoke EiutoI, a. 26) sara 
** Dieae angebliehe Beiditaaberaengonz dea Vblkea iat dn Modeaaadtiudi gewocdaa, 
der aber nnr an aehr aof UnUarhdt and leeie FietUni binauaUiaft.” 
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Ofiy part of this cause of action gives it jurisdiction, but as 
tiiis Court, unfortunately for its proprietors, is bound to 
charge the same fees as the County Courts, a very small 
amount of business over £5 is taken there, and as by another 
serious defect in County Court practicb suitors must do 
their own law up to the hearing or pay th^ costs themselves, . 
it reasonably follows, that all traders in the City prefer the 
older Court, where, although very small costs are allowed 
under £io, there are some, and tradesmen are not expected 
to conduct their own cases. Under these circumstances it 
is not surprising that the citizens and many others catch at 
the chance of jurisdicition in the Lord Mayor’s Court, and 
, vdry readily swear to the cause of action arising in London, 
without knowing or considering the legal question — ^what is 
the cause of action ? This attempt, however, to escape the 
heavy Court fees in the County Court, and their inconvenient 
procedure, cannot be used without considerable risk, and in 
the desire to inform our readers on this practical question we 
direct attention to the two following cases recently decided 
in thd Common Pleas, on the present practice of the Mayor’s 
. Court, London. 

Tapp V. Jones . — In reporting this case the Times sa3rs : — 

“ The Court of Common Pleas has held that, in order to 
give jurisdiction to the Mayor’s Court the whole cause of 
action must arise within the City of London. Notwithstand- 
ing this decision the Mayor’s Court constantly endeavours to 
assume jurisdiction in cases where the cause of action wholly 
or in part arises in distant parts of England, and occasionally 
in the Colonies, and even in India, China, and Afherica. In 
consequence of these attempts writs of prohibition have been 
almost daily moved in this Court, and invariably made 
absolute with costs. The business of the Court of Common 
Pleas has been greatly and needlessly obstructed by these 
unavailing efforts of plaintiffs or their professional advisers 
to conduct litigatioi\ in a Court not having jurisdiction. The 
result invariably is that the proceedings are set aride with 
costs to be paid by the clients." 

•In this case it was sought to show that a judgment of the 
(iourf of Queen’s Bench gave a cause of action to the Mayor’s 
Court, because its offices are situated in the City of London. 
Rule absolute with costs. 
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Robinsm v. Emanuel . — This was a similar case to the last, 
an action on a check given to an hotel keeper in Scarborough, 
and dishonoured in London. 'The Court gave judgment, 
making the rule absolute for a prohibition, whh costs. 
Lord Chief Justice Coleridge said, *‘this was a jurisdiction 
attempted to be forced oh defendants by plaintiff’s attorneys 
in defiance of the decisions of the Court. It was important 
for them to consider how they would stand if their clients 
turned roundi^and sued them for costs incurred through their 
defiance of the law, which was perfectly well known to 
them.” Mr. Justice Brett said, “The reason why the Court 
had been so nrm in all the later cases was, that constant 
attempts had been made by practitioner after practitioner in 
the City after repeated decisions — attempts for which they 
must have known there was no colour. It was impossible 
that the plaintiffs attorney could have honestly thought that 
he had a right to bring this action in the Mayor’s Court. 
On this ground the Court had determined to stamp out this 
attempt at dictation— this attempt to break the law.” 

We have always advocated the amalgamation of these two 
City Courts; although we fear that the Corporation have now 
lost the opportunity of carrying out this useful plan. We still 
contend there is ample scope for this ancient Court of the 
Mayor and Aldermen in the City of London, after obedience 
is rendered to the Superior Courts, by limiting its practice to 
matters wholly arising within its limits. 

The Judicature Commission, 2nd Report, will, we suppose, 
receive the attention of Her Majesty’s Government ere long, 
and we then hope to see all necessary amendments in the 
County Court system, and would suggest that by simply con- 
verting the*' City of London Court, the City County Court, 
into a Metropolitan Court, all difficulties would be veiy easily 
overcome, and the Mayor’s Court left subject to the necessaiy 
limitations of the law regulating inferior Courts of Record. 
Doubtless the Corporation of London who make a large 
annual profit from both their Courts will object, but 
looking at the past use of these large funds, especially those 
derived from the fee for the building fund under the Local 
Act of 1852, regulating the City County Court, we should 
expect such opposition to have but small effect on the 
Legislature. 
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Statue to Lord ’Brougham. — ^The subject of a memo- 
rial in commemoration of, the services of the late Lord 
Brougham has been for some time under the consideration of 
a Committee of the Social Science Association and the Law 
Amendment Society. At a meeting, over which the Lord 
Chief Baron Kelly presided, it was agreed to adopt, as the 
most fitting memorial, the proposition to erect a statue in 
Westminster Abbey or some other suitable place, and a Sub- 
committee was appointed to make the necessary inquiries. 

International Copyright. — A deputation from the Law 
Amendment Society lately waited on the Colonial Secretary, 
to urge upon him the necessity of providing better securities 
for the property of British subjects in intellectual labour in 
foreign countries, than at present exist. The memorial set 
forth that under the “ Imperial Copyright Act, 1842 ” (5 and 
6 Viet., c. 45), any person, whether British subject or alien, 
on first publishing a book in the United Kingdom, acquires 
a copyright throughout the British Dominions. That a 
British subject publishing for the first time in Canada, or in' 
any part of the British Dominions, obtains no copyright in the 
.United Kingdom nor in any other part of the British 
Dominions except what the lex loci may give him within its 
limits. That the “ Imperial Copyright Act, 1842,” prohibits 
the importation of reprints of British Copyright books into 
the Colonies. That the “Colonial Copyright Act, 1847,” 
provides for the suspension of the prohibition against im- 
portation to the Colonies of reprints of books in which there 
is British Copyright, in cases in which the Colony makes due 
provision for the rights of the author, such provision being 
approved by Her Majesty in Council. That the “ Colonial 
Copyright Act, 1847,” has utterly failed in its object, so far 
.as relates to the protection *of authors, and that such statute 
ought to be repealed and fresh provision made for the protec- 
tion of the Cop}rright of British authors in the Colonies. 
The Earl of Carnarvon, in reply, said that the Act of 1847, 
if it has not been inoperative, has failed to give 
satisfaction to the parties whom it was intended to 
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satisfy. There were very few questions of this class which 
were more important to settle than that before him, yet one 
sees how very intricate the question is, because he appre- 
hended there were at least four interests to consider in the 
matter ; you have the interest of the author, the interest of the 
publisher, the interest of the general public, and the interest in 
this particular case, of the colony wherever that may be. It 
was a question with which his office was not exclusively con- 
cerned. Lord Derby, as Foreign Minister, would no doubt feel 
a considerable interest in it, also ; and his assistance would 
necessarily have to be invoked for one part of the matter. 
It would be veiy satisfactory if they could see their 
way to give relief from what he thought was a hard- 
ship, and put that interest on a better footing than it now 
stands. 

The Rule at Sea. — Attention has been called, in Parlia- 
ment, to the present unsatisfactory state of the Marine 
Department of the Board of Trade. Constituted by the Act 
of 1854, at one fell stroke and at one sitting, an executive 
and administrative authority, it would appear that every 
possible means should have been taken to secure conformity 
in the mode of navigating vessels, and assimilation in the 
terms and meaning applied to such by the seamen of different 
countries. Unhappily it appears that this is not exactly the 
case. Although the present steering and sailing rules, sub- 
mitted by this country in 1863, were agreed to by different 
nations, it is strange to say that, even at the present day, 
some extraordinary mistakes are continually happening, as. 
to justify the expectation that something should be done to 
take out of jeopardy life and property in consequence of a/ 
misapplication of nautical phrases. A collision took place, a 
short time ago, in which one vessel ran into the other lying 
at anchor on her starboard bow. It was sworn by the man 
at the wheel, that he starboarded, but did not starboard the 
helm ! A letter from the Admiralty, of Stockholm, of Which 
the following is an extract, defines exactly .how the matter 
stands ; — 
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*' There is no doubt that the ori^al si^ification of those 
orders, which signification is still retained by the great 
majority of seafaring people, onginated from the time when 
the steering apparatus consisted merely of the rudder with 
its tiller. Under these circumstances, the hand holding the 
tiller had to be shoved to port or starboard. To name the 
side of the ship towards which the hand had to be moved, 
was found to be the readiest manner of attaining the pro- 
posed aim of altering the ship’s course in the opposite direc- 
tion. The tiller was the instrument in view. 

But, with the exception of boats and other small craft, 
inodem vessels cannot be steered by means of the hand 
actmg direct on the tiller, besides which we often see the 
tiller pointing astern, in which case, in calling out ' Port the 
helm 1 ” in order to go to starboard, no part of the helm or 
steering apparatus, either rudder or tiller, are moved towards 
the port side of the vessel ; but, on the contrary, both are 
moved towards the starboard side, consequently the action ' 
called forth by the order is dfametrically opposed to the 
wording of the same, which is evidently nonsensical.” 

Directions to port are received in different ways by different 
countrymen. Thus, if a man at the wheel happens to be a 
Frenchman, or a Swede, he goes to port to the left, but if he 
should happen to be an Englishman, he ports the helm and 
goes to the right. These are anomalies which ought not to 
exist, but which comes of a greater one, that of the combina- 
tion of judicial and administrative functions in one corporate 
body. 


Salaries op Stipendiary Magistrates. —cThe Magi- 
strates of the Metropolis have, through the intervention 
of the Hon. G. C. Norton, the late Stipendiary, obtained 
from the Home Secretary a recognition of their claims 
to augmented renumeration. When it* is known that the 

* annual sum granted, by thfe House of Commons in 1839, in 
the days of Hume, to be paid from the Consolidated Fund 
for the maintenance of the Police Courts, is, notwithstanding 
the doubling of the population of the Metropolis, never even 

• approached, we feel sure that no one will begrudge the 
Magistrates a fair addition to their salaries. While con- 
gratulating the Magistrates, we trust the Clerks have not 
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been forgotten. These gentlemen are not brought so oon* 
spicuously before the public, but they have been for years 
patiently performing most important and diversified duties. 
They receive far inferior remuneration than the Clerks to 
Justices in important towns, and their work and responsibility 
of late years have been much increased. The appeal of the 
Magistrates having been so justly and generously admitted, 
we believe the recent petition of the Clerks will receive as 
ready and liberal a response. 

IRBI.AND. 

The only topic of conversation amongst the multifarious 
dwellers in the legal world of Dublin is the new Judicature 
Bill for Ireland. It is framed as might be expected after the 
model of the English measure of last year, with certain dis- 
tinctions and variations in detail, rendered necessary by 
peculiarities found to exist in the Irish Judicial S3rstem. The 
public mind has been for the last two months prepared for a 
full discussion of the Appelate question, mediate and ulti- 
mate, by the issue, in the Spring, of a new and lengthy 
pamphlet from the facile and accomplished pen of the first 
of Irish lawyers — Lord Justice Christian. That most acute 
master of Jurisprudence has again thrown considerable light 
on the difficult question of appeal ; and he has made it more 
than ever evident to all, that a change on the Constitution 
of the Chancery Appeal Court is inevitable. His arguments 
against the retention of the Irish Chancellorship as a semi- 
political institution, nobody has attempted to answer ; yet it 
is too much to expect that an office of dignity as old as the 
days of King John shall perish at the fiat even of the Lord 
Justice Christian. We need hardly remind legal readers of 
a controversy which raged during 1872 imd 1873 on the 
•assumption of certain quasi-judicial powers by that most 
anomalous and unnecessary officer — ^the chief clerk attached 
to the Lord Chancellor’s chambers. This controversy, how- 
ever, discredited not the Office of Chaqpellor of Ireland, but 
some incidents and appendages of mbdem growth ; and there 
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is no valid reason why the office itself should not, in connec* 
tion with a High Court of Appeal in Ireland, prove in the 
futhre of higher value than in the past. 

So much for the Chancellor of Ireland, Who will probably 
be President of a strong Court of Appeal, and also “ Minister 
of Justice,” having care of all the* Irish judicial and legal 
departments. The next question is as 'to an ultimate appeal. 
On this point the Irish Bar, who have eveiy right to be con- 
'sulted, are entirely agreed. They met last vicek, and ex* 
presseditheir opinion most clearly. They do not approve of 
any supreme tribunal except the old one — ^the House of Lords. 

. They see no reason why a judicial committee of that august 
body should not be empowered to sit all round the year, hear- 
ing appeals from all parts of the Empire and making reports 
to their Chairman, the Lord High Chancellor. And conse- 
quently the desire that is Lord Cairns and Lord Selbome 
— ^for with them the decision virtually rests — may be in- 
duced to modify the whole scheme of their Judicature mea- 
sures of this and the last year, so as to restore the House of 
I,rords (with some improved arrangement of details and some 
enlargement of power) to its ancient place as the supreme 
Court of Justice. 

No objection can be made to the reduction by two of the 
Common Law Judges of Ireland, who are manifestly under- 
worked in comparison with other Judges. The Bill proposes 
to raise their salaries, doubtless by way of inducing them to 
acquiesce in a slight increase of laboui being thrown on them. 
A stem -moralist, of the now unpopular school of economists, 
might perhaps question the propriety of this kind of bribery 
— ^but in Ireland such methods are common. 

There is to be only one Judge of the Estates Court, ndtwith- 
standing the complaints of the “ English Solicitor ” in the 
columns of the Times, that proceedings in the Court referred 
to have lately become costly and also dilatoty. There is 
something distinctly Hibernian, it must be confessed, in this 
as ip some few other details of the generally well-devised and 
carefully prepared Judidature Bill for Ireland. 
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Thr Doctor and Student, or Dialogues between a Doctor 
OF Divinity and a Student in the Laws of England. New 
edition, by William Muchall, Gent. (Cincinnati : Robert Clarke 
and Co, 1874). This little work, which is so well known by name 
at least to English lawyers, was first published in 1518, the 
original author having been (it is generally supposed) one 
Christopher Saint Germain, a barrister of the Inner Temple. 
The fiction. (as we may assume it is) upon which the plan of the 
treatise is conceived is this, — doctor of divinity, who was 
ignorant of French and was thereby debarred from studying at 
first hand the laws of England in which he professed fo take a 
great interest, applied to a student of law, who was tolerably 
acquainted with the subject, to learn from him “ what be the 
very grounds of the law of England and the student having 
acceded with a becoming humility to the request of the doctor, a 
dialogue is at once opened between them regarding the grounds 
of the laws in question, and runs on through numerous discus* 
sions partly concerning the theoretical principles and partly con* 
cerning the practical effects of certain rules of law. 

The fiction in question seems to be a sort of pia fraus^ or pious 
fraud, in the author, having for its justification the improvement 
of the positive law of the country at a time when the popular 
ventilation of abuses in the law was as yet an unknown instru* 
ment of change. A few of the particular subject matters of dis* 
Gussion will illustrate the kind of influence which the ** Doctor 
and Student’* was intended to bring to bear upon English 
jurisprudence. 

At page 60 of the American edition which is now before us, 
the following»question is made the subject of the dialogue : — ** If 
any infant that is of the age of ao years and hath reason and 
wisdom to govern himself, selleth his land and with, the money 
thereof buyeth oUier land of greater value than the first was, and 
taketh the profits thereof ; whether may the infant ask his first 
land again in conscience as he may by the law ?” To this ques- 
tion the student replies : Me seemeth, that forasmuch as the 
law of England in this article is grounded on a presumption, that 
is to say, that infants commonly afore they be of the age of 2Z 
years be not able to govern themselves, that yet, forasmuch as 
that presumption faileth in this infant, that he may not in this 
case with conscience ask the land again that he hath sold to his 

37 
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great advantage, as before appeareth/' To this answer the 
doctor objects the following question : Is not this sale of the 
infant voidable in the law ?” And the student having admitted 
as much, but insisting that the purchaser has title ** by con- 
science,” the doctor again objects that sales or contracts although 
grounded on the ^us Gentium^ because they are so. necessary and 
so general among all people, are not therefore grounded on the 
law of reason, for the Jus Gentium may alter, which the law of 
reason can never do. For instance, suppose a statute that for- 
bade the sale of land, then if a man against tliat statute sold his 
land for a sum of money, yet the seller might lawfully retain his 
land according to the statute ; and then he were bound to no 
more but to repay the money that he received with reasonable 
expenses in that behalf. And so in likewise methinketh that in 
this case* the infant may with good conscience re-enter into his 
first land ; because the contract after the maxims of the law of 
the realm is void ; for as I have heard the maxims of the law be 
of as great strength in the law as statutes. And some think that 
in this case the infant is bound to no more but only to repay the 
money to him that he sold his land unto, with such reasonable 
cost and charges as he hath sustained by reason of the same. But 
if a man sell his land by a sufficient and lawful contract, though 
there lack livery of seisin or such other solemnities of the law, 
yet the seller is bound in conscience to perform the contract, 
but in this case the contract is sufficient, and so methinketh great 
diversity betwixt the cases.” Whereupon the student expresses 
himself contented with the doctor’s opinion. 

Again, at page 105, there occurs this question, — “What is 
meant by this term, when it is said, * Thus it was at the common 
law?’” And three meanings are given to the phrase, viz., (i) 
The common law as opposed to the law of the Courts Ecclesias- 
tical or of the Court of Admiralty ; (2) The common law as 
meaning that law which is administered in the King’s Bench, 
the Common Pleas, and the Exchequer ; and (3) The common 
law as it existed before any statute made on the point that is in 
question, the instance given being the liability at common law of 
tenant in dower or by the court'^sy for waste, before the statute 
of Gloucester extended the like liability to^tenant for life as for 
years. 

At page 257, there occurs a question of a somewhat different 
nature, viz., “ How the law of England may be said reasonable 
that prohibiteth them that be arraigned upon an indictment of 
felony or murder to have, counsel ? ” And again at page 268, 
there occurs this equally interesting question, viz., “ Whether 
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it stand with conscience to prohibit 4 jury of meat and drink till 
they be agreed of their verdict ?” The manner, of treating both 
these questions is at once skilful and naive ; and inasmuch as 
the law of England has been since altered in both respects, the 
discussion regarding both is particularly pleasing and suggestive. 
We must refer the reader to the volume itself for these and many 
other equally grateful discussions, and also for the discovery of 
the answer to that most mysterious question, — “ What sinderesis 
is?” and wherein it differs from reason, and from conscience, 
and from equity. 

This American edition is pleasingly got up, and is also anno- 
tated with references of a most useful and appropriate character. 
It is unnecessary to remind the reader that the treatise is one of 
recognised merit and even of authority in the Courts. 


The Law of Insurance as applied to Life, Accident, 
Guarantee, and other non-maritime Risks. — By John Wilder 
May. , (Boston : Little, Brown and Company. 1873.) — The object 
of the author of this work has been, as he himself tells us, ** to 
give within the limits of an ordinaiy volume such a statement of 
the Law of Insurance as applicable to non-maritime subject 
matters as will meet the requirements of those engaged in the 
various branches of the business, the student, and the practising 
lawyer.” The work, he says, and we can easily' believe him, 
been of much greater difficulty than was foreseen. The plan on 
which the execution of the work has been conceived is thus de- 
scribed in the preface : — By a studied brevity in the statement 
of earlier questions which may now be regarded as settled, room 
has been found to present with considerable fulness, the discus- 
sions to be found in the' reports upon many of the more recent 
questions which may be regarded as still undergoing the process 
of stagnation^' ** Considerable fulness,” indeed, has been the 
order of the day in a number of these modern questions, as, in 
many instances, our author’s questions extend to page after page 
of his work. We do not for one moment say that this m.ode of 
dealing with a question, namely, by copious quotations from the 
judgments delivered in ftnportant cases, has not its advantages, as 
in many cases the non -professional reader, an^ in not a few cases 
even the professional one as well, may not have access to. the 
original authorities. Still we must own that we think our present 
author has been a little too full in his quotations, and we would 
suggest to him that in the subsequent edition or editions, 
which we have little doubt his book will reach, it would be as well 
to cut not a few of his quotations down to more moderate dimen- 
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liiOns. The majority of the cases cited are, as might be naturally 
expected, decided by American Courts, and the English reader 
will do well to remember that in many and important points the 
law of America with regard to insurance is widely different from 
our English Taw. Still there are a considerable number of English 
authorities cited, and under the head of accident, for instance, we 
find a full, indeed, we feel inclined to say, a too full notice of the 
case of Smith v. The Accident Insurance Company^ recently decided 
by our Exchequer Chamber. As an instance of the extreme ful- 
ness of the quotations in which Mr. May is wont to indulge, we 
may remark that, in a note to his account of this case, the entire 
clause of the policy which came under discussion, is set-out at a 
length of something like thirty lines in small print, while the point 
at issue might easily have been brought before the reader with 
quite sufficient accuracy in some five or six lines. Our author, too, 
is somewhat too fond as well in his original remarks, as in the 
extracts which he so copiously selects from the judgments in im- 
portant cases, of passages of a somewhat rhetorical, not to say, 
verbose character. Witness the following passage from the 
second pag^of the book, — a description of the contract of in- 
demnity, — ^which we give at length in order to illustrate our 
meaning (though when we do so .we are quite well aware that 
we lay ourselves open to ‘something of a retort.) It had 
its origin in the necessities of commerce, it has kept pace with its 
progress, expanded to meet its rising wants and to cover its ever- 
widening fields, and, under the guidance of the spirit of modern 
enterprise, tempered by a prudent forecast, it has from time to time 
with wonderful facility adapted itself to the new interests of an 
advancing civilisation. It is applicable to every form of possible 
loss. Whenever danger is apprehended or protection required it 
holds out its fostering hand and promises indemnity. This is the 
fundamental principle which lies at the basis of thc^^ontrac^ and 
it can never, without violence to its essence and spirit, justly be 
made by the assured a source of profit, its sole purpose being to 
guaranty against loss or damage. * Though based upon self- 
interest,’ says De Morgan, ' yet it is the most enlightened end 
benevolent form which the projects of self-interest ever took. It 
is, in fact, in a limited sensb and a practicable method, the argu- 
ment of a community to consider the goods of its individual mem- 
bers as common. It is an argument that those whose fortune it 
shall be to have more than an average success shall resign the 
overplus in favour of those who have less. And though it has, 
as yet, been applied only to the reparation of the evils arising 
from storm, fire, premature death, disease and old age, yet there 
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is no placing a limit to the extensions which its application might 
receive if the public were fully aware of its principles, and of the 
safety with vdiich they may be put in practice.’ * Our author has 
fallen into a curious oversight with regard to the law on the sub- 
ject of re-insurance as now existing in England. He writes as if 
the 27 and 28 Viet. cap. 56 had never been passed, and as if the 
19 Geo. II. cap. 37 (which extended only to maritime risks by the 
way) were still in force. He seems, moreover, to be in complete 
ignorance of a good deal that has been doing lately on the subject 
of insurance. He does not bestow the slightest notice on the 
provisions of the Married Woman’s Property Act, 1870, with re- 
gard’ to policies, and that though he devotes several sections to 
the position of married women in relation to insurance, and we 
have searched in vain through his work for the faintest allusion 
to the extremely important doctrine of novation, which occupied 
the attention not only of the ordinary Chancery Tribunals but 
also of l«ords Cairns and Westbury in the Albert and European 
arbitrations, and, moreover, has been made the subject of express 
legislative enactments. These are somewhat grave defects of 
omission. Still we think Mr. Ma’ys work may be recommended 
as a useful contribution to insurance literature. 


Local Government and Sanitary Law Reform: An Address^ 
delivered at the request of the Manchester and Salford Sanitaiy 
Association. By John Lascellbs, Esq., Barrister-at-Law.. 
(London : Simpkin, Marshall & Co. 1874.) — ^When we know that 
tens of thousands of Englishmen are swept into eternity every^ 
year by infectious diseases, and that, with proper precautions^, 
probably three-fourths of the infection might have been prevented, 
we heartily welcome any contribution which endeavours to stir up 
slum^ring easy-going respectability into some consideration for 
the lives of others, if only for its own protection. Mr. Lascelles 
had the ad^ntage of addressing an educated and intelligent 
audience upon the Public Health Act of 1872, and although the 
lucid exposition of the various defects in Mr. Stansfeld’s Bill 
must have been appreciated by the medical gentlemen present;, 
we congratulate the lecturer in having decided on giving his. 
opinions a wider circulation. We shall not endeavour to criticise 
the pamphlet before us, but rather endeavour to point out the* 
principal points, which the reader will find amply discussed by 
the author. 

The constitution of Local Sanitaiy Authorities : the areas- 
which should be under their jurisdiction, and the powers which 
should be vested in them by the Legislature are first considered. 
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Mr. Lascelles urges that to reduce the necessity of central super* 
vision to a minimum^ the area of each local authority should be 
large enough to enable it to safely disregard private interests and 
prejudices. He recommends the administration of our sanitary 
laws by County Boards (towns of 250,000 inhabitants ranking as 
counties), the larger counties being divided into convenient dis- 
tricts! placed under the immediate jurisdiction of. sub-committees, 
but being under the supervision and final jurisdiction of the 
County Boards themselves. The Boards would be elected by 
the ratepayers, with certain ex-officio members. 

The qualification, appointment, duties, remuneration, and 
tenure of office of Medical Officers of Health, are next very fully 
argued. The conduct of the local authorities in refusing to 
accept money voted by Parliament, because it would have neces- 
sitated the appointment and retention of the Medical Officer 
being taken out of their hands, is condemned with much force. 
In many places, in our opinion, the appointment of the Medical 
Officer is little less than a pitiful evasion of the law. Medical 
Officers must be entirely free from the trammels of private practice, 
and when once appointed, irremovable, except for misconduct or 
proved incompetence. The last point Mr. -Lascelles brings to our 
notice is, the measures which should be taken to prevent the 
spread of infectious diseases, and among other proposals are 
these : that in all cases of fever or other infectious disease, notice 
shall be given by medical men attending the sufferers to the 
sanitaiy authority, who shall give directions for disinfection, and 
•certify that their orders have been carried out. We sincerely 
trust that whether Mr. Lascelles’ scheme be, or be not, carried 
into effect in any new enactment, the statesmen of the future will 
not endeavour to bring in a second Public Health Act constituted 
to please everybody in theory, but which in practice leaves the 
• physical well-being of the working classes in the hands of sanitary 
authorities, who owe their position neither to their wisdom nor to 
their ability, and who, were not elected to exercise the powers 
vested in them by the legislature, for the promotion of the health 
and happiness of the people ; but to interfere as little as possible 
with the interests of the owners of cotts^ge and other property, 
and to save the pockets qf the ratepayers, — elected, in fact, to 
make sanitaiy legislation abortive. 

Transactions qf thK National Association for the Pro- 
motion OF Social Science — Norwich Meeting, 1873. Edited 
by C. W. Ryalls, LL.B. (Cantab), LL.D. (Lond.), General Sec- 
retary to the Association, Barrister-at-Law. (London : Longmans, 
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Green and Co., 1^4.) — ^The Transactions contain, as usual, a 
large collection of addresses, papers, and discussions on legal 
'and social subjects. , Confining our attention to the portion of 
the volume which relates to Jurisprudence and the Amendment 
of the Law, we would specially call attention to the address of 
Mr. Joseph Brown, Q.C., which contains many just and striking 
views on the great question of Law 'Reform. Mr. G. W. 
Hastings presents several valuable suggestions with respect to. 
prisons and the prevention ' of crime. On the latter subject there 
is also an able address by Mr. O’Malley, Q.C. There are papers . 
and discussions on the Assimilation of English and Foreign Com- 
mercial Law, the Framing and Passing of Acts of Parliament, 
and the changes which have been recently proposed in t}ie Law 
relating to Agricultural Tenancies. Although we certainly demur 
to some of the opinions propounded by the writers and speakers 
on these matters, we yet fully' acknowledge that much important 
information has been brought forward which cannot fail to be 
highly useful for the final settlement of such questions.. Among 
the papers connected with the Repression of Crime, we may 
mention one by Sir Willoughby Jones, Bart., on the improvement3 
necessary for the Administration of Justice in Petty and Quarter 
Sessions, as deserving attention. There is also an interesting 
paper by. Mr. J. A. Bremner on the System of Discipline in 
County and Borough Prisons. Various other subjects are treated 
of more or less fully, and there is a practical tendency generally 
which it is desirable should be always kept in view in such dis- 
cussions by writers and speakers. It is obviously quite a mistake 
to suppose that a Social Science Congress is only an arena for 
the discussion of crotchets and theories.^ Our impression from 
such a volume as this is, that the spirit which prevails at such 
gatherings is entirely practical and utilitarian, and that anything, 
of a different character would be found to be out of place. This 
is certainly what the jurisprudence portion of the volume suggests, 
and the rest of its contents, so far as we are able to judge, would 
seem fully to support a similar view. 

A Gulps TO Solicitors on taking Instructions for Wills. 
By Jambs Rawlinson, Solicitor. — ((rondon : Stevens & Sons. 

— ^Thisis a most convenient little volume of 8o pages or so, 
containing many practical suggestions expressed in a practical 
way, and also setting forth the statutes and parts of statutes bear-, 
ing upon the subject of wills. In taking instructions for wills* 
a solicitor should obtain particulars of the testator’s property of 
eveiy kind, whether in possession, reversion, remainder, or cx- 
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pectancy ; also^ of any property over which he has any general 
or special powers of appointment. He should state accurately 
what liens> mortgages, charges, or incumbrances affect such 
property, or any part thereof.” Apparently, also, the solicitor 
ought to explain to his testator the short effect or effects of about 
half a hundred Acts of Parliament which exercise either an exten- 
sive or a restrictive influence upon wills ; in fact, all about invest- 
ments, all about mortgages, and the disturbance of the natural 
equilibrium which Locke King’s Acts occasioned ; also, all about 
powers of sale or powers whether express or statutory, all about 
Lord Langdale’s changes effected by the New Wills Act, and alt 
about the maintenance, education, and religious training of 
children, legitimate or other, (combining, we presume, with 
females a very natural delicacy and simplicity) ; also, all about 
charities and the Mortmain Acts, restrictive and relaxative ; and, 
finally, all about contingencies, perpetuities, hotchpot, and other 
seasonable collations. While amused rather at the extent of the 
domain over which the solicitor must travel with his client, and 
while recommending to the notice of the advocates of female 
education the vast area of instruction a testatrix ought to receive 
from her solicitor, we are bound, in justice to the author, to say 
that his book is an admirable vade-mecum for solicitors themselves, 
especially those that are young in the profession. We know of 
no compendium so handy, and, let us add, so entirely accurate. 


The Joint Stock Manual, a Handy Book of the Practice of 
the Joint Stock Companies Registration OfEce, containing full 
and detailed Instructions for obtaining Incorporation under the 
Companies’ Acts, 1862 and 1867. By Samuel Hayman, of the 
Office of the Registrar of Joint Stock Companies in England. 
(Printed at the Office of the Mercantile Review ^ — Already a 
second edition of this really valuable Manual has been called for, 
and we congratulate Mr. Hayman, not only because he has found 
a public ready and willing to buy his book, but also for the reason 
that the second is a marked improvement upon the first edition 
of the work. With this book in hand the promoter of, or Solicitor 
tD, any Public Company should be perfectly at ease. His labours 
will be lightened, and what is hardly less important, cheapened. 
Many books contain valuable information, but ^e difficulty consists 
in finding it. We have rarely seen an Index ” so carefully 
compiled as the present one. The importance in a book of this 
kind of having a good << Index” cannot be over estimated, as it is 
simply a Manual,” aqd with this in hand, eveiy information is 
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i’eadily procurable. We cannot doubt that with its improved 
and cheapened form the present edition will be a great success^ 
and if in addition to the cases collected, the leading and 
modem cases upon points as they arise should continue to be 
inserted, the growing importance of the work will, we think, 
be considerably appreciated. Iq fact, we are so impressed 
with the utility of the work, and the power it discloses for 
close application, and intelligent industry, that we cannot doubt 
it will become a property of value to its author, and a work of the 
utmost utility to the public. Our readers may remember that 
we reviewed at some length the first edition of the work — ^we do 
not consider it now more than necessary to call public attention 
to the fact, that a second edition is now in the market, and we 
venture to say that the volume before us without pretending to 
to be a legal work, or to trench on fields already occupied by 
legal treaties, is one that will be found of the gieatest utility not 
only to the profession but to the investing public at large. 


The Supreme Court of Judicature Act, 1873, with Explan* 
atoiy Notes, by Freeman Oliver Haynes of Lincoln’s Inn, 
Barrister at Law, (London : Maxwell and Son, 1874.) — ^We need 
scarcely say that the Notes of Mr. Haynes are extremely valuable, 
and that the work is an important contribution towards the elucida- 
tion of the Supreme Court of Judicature Act. The Act is printed in 
the same manner as the copy sold by the Queen’s Printer, though 
of smaller size, and the Editor’s notes are inserted on interleaved 
paper. As these notes do not cover the whole space, the form of 
the book is convenient for adding any fresh views or suggestions 
as to the effect of the various enactments of this most complex 
and elaborate statute. Although Mr. Haynes has pointed out 
some provisions which seem to him to be erroneous, he ventures 
to say, that^on a careful study of the Act he has experienced a 
gradually increasing admiration at the skill, labour, and fore- 
thought embodied in it.” Within our present limits it would be 
quite impossible to discuss the different views brought forward 
by the Editor, but we may state generally that we agree with him 
in the construction he«has put upon the various provisions of the 
Act, except in a few cases where perhaps any construction would 
be doubtful until the new Rules, which were intended to be sup- 
plementary and explanatoiy, appear. We may mention as par- 
ticularly deserving of attention the Notes on section 24, which 
provides for the concurrent administration of law and 'equity, 
those on section 25, which contains enactments upon certain 
points partly amending and partly deplaratory, and those on 
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the Rules of procedure. No one is better qualified than Mr. 
Haynes to pronounce an opinion on all sucH matters, and he has 
done so here in a very clear and terse manner. In dealing, how- 
ever, with all the provisions of the Act, he has thrown much 
acuteness in interpretation- and much skill in deducing con- 
sequences. In many cases he has pointed out results which the 
framers of the Act appear to have overlooked. Thus, in a note 
on the proviso in section 8, that no judge shall be required to 
take the degree of Seijeant-at-Law, he says, “The visitatorial 
authority exercised by the judges of the Common Law Courts 
over the Inns of Court made the practice of disconnecting them 
from their Inns, on appointment as judges, a convenient one, 
and the operation of the Act, in this respect, may deserve con- 
sideration.’* Again, in a note' on section 12, which provides for 
duties of judges not incident to the administration of Justice in 
any Court, he says, “ The words not incident to the administra^ 
iion of justice^ are the key-note of this section, which will 

probably be held to transfer to the Judges of the High Court, 
including those of the Chanceiy division, who are Benchers of 
their respective Inns, the visitatorial powers hitherto exercised over 
theTnns of Court by the Judges of the Courts of Queen's Bench, 
Common Pleas, and Exchequer." Unless, therefore, it is in- 
tended, by legislative enactment, to abolish the Inns of Court, or 
to alter entirely their construction, it would appear to be necessary 
to appoint some other visitatorial authority, or to disconnect the 
judges for the future from their Inns on appointment. 

The Gaol Cbadle — ^Who rocks it } (Strahan & Co. London, 
' 1873). — ^Whatever opinion we may have as to the fitness of the 
title of ^is.wotk, we have no hesitation in saying that the ideas 
9(ki]tainbcl in it are worthy^ the careful and earnest consideration 
. ' of statesmen,, philanthropists, and ministers of all faiths. The 
. chief bbject of the, book is td enforce the idea, fnat the actual 
misfion of g£(ol, is to select the strongest natures of the neglected 
'youngf and work on them a bad transformation; that its actual 
mission is', in short, to rock its own cradle. As 'a kindred subject 
V -rtfie inun reel from which the dark thread of crime is spun — 
the inpcctipation of the yqung of the poor, forms a part of this 
book; and the subjects' of, poverty and laws for poverty, because 
affectiiig the niprale and' chances of the children of poverty, have 
SLJtiiiipT place. The. writer, in his preface, laments the want of 
oppoirttinity'fbr more extensive observation, but “while persons 
who at ono^ have authority' to'^speak^ and lack the liberty to do 
so," are muzzled by our governmental system* we hail with 
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delight any writer who has made a study of the terrible national 
disgrace — juvenile crime. But ** little know the general public,*’ 
says the writer, ‘‘of what is done with juvenile offenders — 
strangers to lock-ups, police cotirts, laws and gaols, and with 
perhaps a vague idea that the whole apparatus of crime is 
necessaxy to the theoretic order of the state, they know nothing 
of actual processes and results ; yet the public are entirely re- 
sponsible.” Two hundred and fifty dozen children a year are 
pushed on through London Courts alone from street ,to gaol. 
These hundreds, and throughout the country, thousands, of 
juvenile criminals are the puzzles of our Magistracy. We have 
heard a stipendiary Magistrate remark to the parents, who so 
frequently complain of their childpn, “ Why do you bring such a 
boy before me ; do you think that if my boy committed such an 
offence, 1 should have him locked up and sent to prison to make 
a better man of him ? Try a little more patience, teach your 
child to love as much as to fear you, set ^ him a good example, 
then you won’t find any necessity to send him to pick oakum 
among hardened felons, to make a good man of him.” Our 
author proposes to relieve the Magistrates entirely of juvenile 
crimes, and to constitute an entirely new tribunal consisting of 
men specially appointed and qualified, who would deal with the 
offences more as against School discipline, than as against the 
laws of the country. In this and in many other points the writer 
is a-head of public opinion, but upon one, and that, in our esti- 
mation, most important, he still lags with the crowd. It is in 
that fatally popular notion that the State, rather than the 
parents, is responsible for the training of the children. .The- 
education of the children of the poor is so provided for .in 
the present day, that the father will scarcely see. hia boy 
from year’s end to year’s end. All the week'long the father starts, 
early tp worl^ and by, the time he returns home, the child is, dr 
should be, in bed ; if he is not, he will be out in the street so'As not 
to “bother father.” On the Sunday, the. Sunday SchboL pro- 
vides that, except at meal times, the. parents are released from : 
any “ botheration,” and so until the child is old enough tp go 
to Work, he' never conies under the father’s eye or discipline* 
beyond receiving a severe corporal punishment occasionally* at 
the complaint of his mother. Public morality among the work-, 
ing classes entirely acquits the father * of neglect of parehtal 
duties, if he has only thrashed his boy sufficiently frequently. ’ 
It is the deepening of parental responsibility rather than an 
increase of industrial schools in this countily that will make 
the young, good workmen, and above 411 * good citizens*. This 



BOOK REVIEWS. 


5S8 

is at the bottom of much of our large poor rates. The neglected 
child, in its turn, neglects his " parent,, and leaves him to be 
supported and buried by the parish. These thoughts bringus 
to the second and third portions of the book— 4h0ccupation and 
poverty. Of inoccupation we have little belief in the ** willing 
to. work and no chance ’* theory,, but yet we gladly admit 
industrial training to be necessary, and that ft should be part 
of our national education. Educationalists should remember 
that while every skilled labourer can obtain work, even if he 
cannot spell, hundreds of so-called educated men are seeking 
employment or accepting wages which the artisan would dis- 
dain. The “ Poverty ” Section of the Gaol Cradle deserves con- 
sideration, containing, as it does, the germ of a S3rstem of self 
providence, which though mahy may at first sight consider im- 
practicable, even yet promises something like a solution of 
the great out-door relief question. Our space compels us to- 
relinquish any thing like a complete criticism of the Gaol 
Cradle. We can commend it most highly to our readers, with 
but one word of caution, that they should not accept all the 
statements as facts, but allow something for the pardonable 
poetic license of ai perhaps, too zealous author. 

The l^RAMWAYs Acts of the United Kingdom. By Henry 
Sutton, B.A., of Lincoln’s Inn, Barrister-at-Law. (London': 
Stevens & Sons. 1874.) This is likely to prove a very useful 
manual. It is carefully compiled, and diligently revised. We 
find few errors in it, and, farther than that, we find a good deal to 
praise. The introduction is interesting and the description of 
the proceedings before the Committees, and decisions of the 
referees with respect to locus standi^ is succinct and useful. We 
cannot but think that Tramway Law will become more and more 
important day by day. The Tramway system is extending its 
limits very rapidly, and there seems eveiy reasco to expect that 
as such towns as London, Liverpool, and Manchester go on 
spreading out their vast populations more and more, the increased 
necessity for through communication between the various parts 
of those vast centres of population will be the means of bring- 
ing about the adoption of tramwaysC in many places which 
are as yet without 'thefii. Centralization of population was a 
way of making itself public. Centres get so huge that they cease 
to be centres, and the only way to continue the advantages of 
centrality in such large towns, is by making the means of inter- 
communication as easy as possible. The adoption of tramways 
is one means to this end. But now we hear that steam tramway 
cars are tried and arc likely to be used on some of the lines. 
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which will make this system even more useful than it is at pre- 
sent. But the importance of law is indirect proportion to the 
importance of the interests which its rules protect^ and there can 
be no doubt as to the importance of the law of tramways or the 
advantages of having such a careful little work as that which Mr., 
Sutton has supplied. 

Reports of Cases relatinq to Letters Patent.— By 
William. Hubbell Fisher, vol i. (Cincinnati, Robert Clarke 
and Co. 1873). — ^This is a volume of the cases decided upon the 
law of Letters Patent for Inventions in the Supreme and Circuit 
Courts of the United States, and is apparently intended as the 
first of a series of reports which shall form a continuation of Robb’s 
Patent cases and Fisher’s Patent cases. The head notes and 
Eftatements of fact have been both very carefully prepared and 
revised; and all the material portions of the specifications of 
patents involved in controversy have been inserted, together with 
numerous engravings very cleverly executed illustrative of the 
various mechanical devices, and calculated to render the written 
descriptions at once intelligible and capable of application to other 
cases. The volume is accompanied with a very full and complete 
index of the points decided in the reported cases. 


American Trade Mark Cases. — Edited by Rowland Cok 
Counsellor at Law (Cincinnati, Robert Clarke & Co. 1871.) This 
work is a compilation of all the trade-mark cases decided in the 
American Courts prior to the year 1871, and is accompanied with 
an appendix containing the leading English cases upon the same 
branch of law. The cases are arranged in chronological order, 
and are given (subject only to a few alterations of a necessary or 
convenient character) in the language of the original reporter. 
Equally, therefore, to the English and to the American reader, it 
presents the advantages at once of a text book and of a volume of 
reports — ^the arrangement which has been adopted being probably 
the safest and most satisfactory one for the treatment of such a 
subject. The volume concludes with an index, which is very care- 
fully prepared, and whiph serves as a ready means of referring to 
the principles of the law contained in the volume and also of 
collating the different cases with each other. 


Supplement to the Index to the Statutes (Second Edition)| 
containing additions and alterations consequent on the le^slation 
of the Session of 1873, 36 and 37 Viet. By authority. (London : 
Eyre & Spottiswoode, 1874.) — Briefl^jthis is an alphabetical index 
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ei the legislation of the late session, and a veiy useful supplement 
to the index of the statutes. IJnder the various heads^* which are 
exhaustive of the subject matter they concern, are giveh the course 
of legislation adopted, whether in the pas'siilg 6f new Acta or 
repeal, or partial repeal, of old ones. By the paging in the^margin 
easy reference is afforded to the volume of statutes. The supple- 
ment will be continued annually, and we have no doubt will be- a 
great acquisition to the profession, the politician, and the public. 

The Bench and the Bar Review, No. i. (Baltimore,' U.S. A. 
1874). — ^The above is the title of a new legal quarterly, devoted 
exclusively, as the announcement says, to the wants of the pro- 
fession. To the English reader it contains two very interesting 
articles— one on ‘‘The Bar of England and France,” ^nd the 
other on “ The Civil Law.” I'here are others of less importance 
And peculiarly adapted to the requirements of native taste. These, 
with notes of recent decisions of the United States Courts and our 
own, make up a very fair specimen of a legal journal. 

The ^Election Manual: a concise digest of the Law of 
Parliamentaxy Elections. — By L. P. Brickwood, M.A., and 
' Herbert Croft, M.A., of the Inner Temple, (London: Virtue! 
Spalding, and Davy, 1874.) This work has come out at a season- 
able opportunity. The late dissolution of Parliament rendered 
some such work not only requisite but welcome for practical 
purposes, it in fact, afforded a reason for its appearance. The 
book is divided into seven parts, so far as the law is concerned, on 
the following subjects, namely, Bribery, Agency, Candidate, Con- 
veyance of Voters, Corruption, Influence (including intimidation), 
and Treating. The work is pretentious neither in form nor in 
title, and, though a kind of digest of decisions, it fails to carry 
out the recommendation of Mr. Justice Blackburn of a “ code.” 
As to the former it is convenient ; as to the latter, it is called a 
manual, and a manual it is. There is no abundance of original 
matter in it, but there is a most full and convenient arrangement 
of the law of the subject as expounded by the election judges on 
recent occasions. We would not fail to .observe also that not 
only are the English decisions noted, but also those of the Irish 
judges. . The work gives the recent law in a convenient and read- 
able form, and it possesses the additional advantage of an 
excellent index, voluminous, and easy of reference, '^n the appen- 
dix is given the decision, in Januaiy last, of Mr. Justice Grove in 
the Taunton Election Petition. 
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CALLS TO THE BAR. 

Easter Terniy 1874. 

Lincoln’s-Inn. — Chai:les Robert Alexander, B.A. Cambridge; 
Lewis , Charles Sayles; Thomas Haines Revington, B. A. Cam- 
bridge; William Frank Jones (exhibition, July, 1871, C.L.E*) 
B.'C.L. and M. A.* Oxford; Charles Ernest Thynne, late of Christ 
Church, Oxford ; Charles Woodd Fox, B.A. Oxford ; Peter Quin 
Keeg|in, B.A. and LL.B. Queen’s University in Ireland ; Isaac 
Spencer Cox, University of London; James Heniy Stronge, B.A. 
Oxford; John Marshall, B.A., Oxford and M.A. Edinburgh; 
Charles Edward Neshami, B.A. Cambridge ; Sydney Edwai^ 
Williams, Christ’s College, Cambridge ; the Hon. Claud Hamil- 
ton Vivian ; and James Russell, M.A. and LL.B. Queen’s 
University in Ireland. 

Inner Temple.— Alfred Henry Burton, M.A. Cambridge \ 
Arthur James Rickens Trendell, London; William Erskine. 
Foster, B.A. Oxford; John Gilbert Kotxd (holder of an exhibition 
awarded July, 1872), LL.B. London; Adam Gordop Duff, B.A. 
Cambridge ; the Hon. John Augustus De Grey, B.A. Cambridge ; 
Frederic William Sim, M.A. Oxford; Ananda Mohan Rose, 
B.A. Cambridge; Frederic Charles Norton, B.A. Cambridge; 
Benjamin Gibbins, London ; Earnest James Myers, M.A. 
Oxford; Andrew Noel Agnew, LL.B. Cambridge; the Hon. 
Joscelind George Herbert Amherst; Julian Robinson, B.A. 
Oxford ; Francis Macredie Bowen ; Frederick Harold Kerans ; 
Thomas Erskine Baylis; Clarence John Peile, B.A. Cambridge ; 
Walter John Grubbe, B.A. Oxfo;:d ; Alexander^ Monro, B.A. 
Oxford ; Augustus Abraham James Stewart ; George Harty 
Haigh ; Ernest Edgar Montagu, B.A. Oxford ; Francis Robert 
Morrison ; Samuel Louis Graham Sandberg, B.A. Dublin ; and 
Francfs Wentworth Brewster, Cambridge. 

Middle Temj^le. — ^Henry Barr Tomkins, Trinity Hall, Cam- 
bridge, LL.M. ; Alexander Young, Christ Church, Oxford, B.A. ; 
the Hon. Frederick Charles Moncrieff, New College, Oxford; 
Andrew Henderson Leith Fraser, University of Edinburgh, M.A. ; 
Colonel Heniy Evelyn Wood, C.B., V.C.; Arthur Collard; 
Captain Thomas Jessop) Trinity College, Cambridge, M.A. ; 
Joseph Samuel Edge, Trinity Colleger Dublin, B.A. ; Sydney 
Peel, Trinity College, Oxford, B.A. ; Charles Frederick Gill; 
James Godfrey Pearson, Trinity College, Cambridge ; John Kirk- 
wood Leys, University of Glasgow, M.A.; and Clement William 
Govett. 

Gbat’s-Ink. — C harles Lyttelton Chubb, B.A. Sydney Sussex 
College, Cambridge. 
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BAR EXAMINATIONS. 

Easier Term^ 18^4. 

Hindu and Mahommedan Law^ and Laws zn force in 
British India. — ^The Council of Legal Education have awarded 
to:— Montagu dementi, Esq., of Lincoln’s Inn, a certificate that 
he had satisfactorily passed an examination in the subjects above 
irientioned. 

General Examination.— The Council of Legal Education 
have awarded to: — John Channon Lee Bassett, Esq., of the 
Inner Temple; Anada Mohan Bose, Esq., of the Inner Temple; 
John Brumell, Esq., of the Middle Temple ; Sebapathi lyah Cum- 
Abumpati, Esq., of Lincoln’s Inn ; Ernest Eiloart, Esq., of the 
Inner Temple ; Ernest Badinins Florence, Esq , of the Middle 
Temple ; William Erskine Foster, Esq., of the Inner Temple ; 
Graves, Samuel Haughton, Esq., of the Inner Temple ; Edward 
^William Hawker,, Esq., of the Inner Temple; Arthur Jepson, 
Esq, of Lincoln’s Inn; Charles Edward Jones, Esq., of the 
Inner Temple; Ashley Heniy Maude, Esq., of Lincoln’s Inn; 
Douglas Metcalfe Metcalfe, Esq , of the Inner Temple ; Thomas 
Stewart Omond, Esq., of the Inner Temple; Thomas Alfred 
Spalding, Esq., of the Middle Temple; and Robert William 
Taylor, Esq., of the Middle Temple ; certificates that they have 
satisfactorily passed a public examination. The Council have 
also awarded studentships in Jurisprudence and Roman Civil 
Law, of 100 guineas, to continue for a period of two years, to 
Robert William Taylor and Richard Meares Sly, of the Middle 
Temple ; and a studentship in Jurisprudence and Roman Civil 
Law, of 100 guineas, for one year, to George Edward Septimus 
Fryer, of the Inner Temple. 


APPOINTMENTS. 

Mr. A. Stavely Hill, Q.C., M.P., has been appointed Deputy 
High Steward of the University of Oxford ; Mr. E M. E. Welby, 
Stipendiaiy Magistrate of Sheffield ; Mr. J. H. Graham, solicitor, 
has been appointed Chief Clerk to the Lord Mayor at the Mansion 
House Justice Room ; Mr. Thomas Lamb, Clerk of the Peace for 
the Borough of Andover ; Mr. Arthur Ireson, jun , Clerk to the 
Justices of the Peace for the Borough of Kingston-upon-Hull ; 
Mr. A. 0 . L Glubb,* Coroner for Liskeard ; Mr. William Wallis, 
solictor, Coroner for the Borough of Newark. Trinidad, ^Mr, 
Henry Ludlow has been appointed Attorney-General. 
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ON THE ABOLITION OF IMPRISONMENT FOR 

DEBT.* 

BytPROFEssoR Leone Levi, F.S.A., F.S.S. 

ANE of the most difficult problems of practical legislaticm 
is how to reconcile the claims of private right with proper 
regard to the interest of the great community. The interest 
of the people in the aggregate, said Benthem, in their cha* 
racter as suitoM, is that as few debtors as possible should go 
to gaol and that as little as possible of the mass of property 
at the disposal of the judges should perish, or be lost to the 
parties entitled to it. Yet, for debts comparatively of an 
insignihcant amount, 7,000 to 8,000 persons a<year are still 
imprisoned by county-court judges, and all they have and,all 
they might earn, at least during the time of their imprison- 
ment, is thereby lost to themselves, to the creditors, and 
to the entire community. For the protection of a foreign 
trade, amounting to some ^^600,000,000 a year, of a home 
trade of twice or thrice that amount, of bills of excl^ange 
and promissory notes constantly in circulation for some 
three himdred millions, and of cheQues cleared at the clear- 
ing-house of some five thousand millions a Vear, imprison- 
ment for debt has been abandoned. For the protection of 
credit in the smallest transactions, a large portion of which 
is absolutely prejudicial to the parties interested, imprison- 

* A paper read at a recent meeting of t^o Law Amendment Society. 
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. is still practically maintained, and the simple threat of 
Ibft same is deemed to be its best security. ' Montesquieu said 
,^^at in civil suits the law should not grant imprisonment for 
debt, because the freedom of a citizen is of more importance 
than the welfare of another, but that in commercial suits the 
^ law should consider the public good of more consequence 
" than the freedom of the citizen. Singularly enough, British 
jurisprudence has pursued precisely the opposite system. 
Whilst it has abolished imprisonment for debt for the pro* 
tection of transactions of a commercial character of £50 and 
Upwards, it has retained it for transactions generally of a 
civil character for sums below that amount. Is it right, is it 
expedient that the present system of imprisonment for debt 
should be maintained ? 

Doubtless, it is one of the first duties of a civilized State to 
•^maintain private right and to uphold the sacredness of private 
\:ontract. If it be found, however, that as a remedy im- 
prisonment for debt exacts more than is adequate to the 
protection of the rights of the creditor, and consequently than 
he is entitled to have, that it has a tendency to confound a 
civil with a criminal wrong, the debtor being kept in the 
common gaol with the malefactor, that the exercise of such 
remedy is attended with considerable expenditure, often ex- 
ceeding in amount the sum claimed, that it is liable to great 
abuse, and that it is productive of evil rather than good to 
large numbers of the people, then it becomes the bounden 
duty of the State to refuse such a remedy. Imprisonment 
' is no part of the contract, and simply to release the prisoner 
would not impair its obligation, but leave it in full force 
against his property. 

Judging from the persistency with which the Legislature 
has now for many year;^ sought to abolish imprisonment for 
debt, and the afidsesof which have been so well exposed by the 
prince of modem novelists, we might have expected that the 
system had long ago been abandoned; but reforms ripen very 
slowly, and after what has been done in this direction there 
is yet a modicum of abuse which needs a bold hand to sweep 
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away* According to the old law, not indeed the common 
law, for at common law there was no remedy for simple debt 
beyond attaching the debtor’s goods, but by statute dating 
from the commencement of the sixteenth century, a debtor wgs 
liable to be arrested by a creditor upon an affidavit made by 
any other person — ^it might have been his own clerk — ^that tho^ 
debtor owed him £ao. It was entirely an ex parie proceeding, 
and it was in prison, and as a culprit, that the debtor had to 
wait for the judgment, though at that time imprisonment 
extinguished the debt. Happily, one of the first benigna nt Acts 
passed soon after the accession of Her Majesty (i & a Viet. c. 
no) was to abolish arrest or mesne process, and to place im- 
prisonment for debt at the discretion of the court rather than at 
the caprice of the creditor. In 1844, by the 7 & 8 Viet. c. 96, 
imprisonment on final process for a debt not exceeding £20 
was abolished, except in case of fraud. One year after, by the 
8 & 9 Viet. c. 127, power was given to the court in cases of 
judgments not exceeding £zo to summon the debtor to show 
cause why he should not be committed for disobeying the 
order of the court. And when the County Courts were 
established in 1846, by the 9 & 10 Viet. c. 95, with a juris* 
diction over claims up to ^50, imprisonment was allowed 
to be granted in either of the following five cases, viz. — If 
the party summoned should not attend as required ; if, 
attending, he should not disclose his estate and effects ; if it 
should appear that he had obtained credit under false 
tences or by means of fraud or breach of trust ; if he had 
made away Vith or concealed his property, or if it should 
appear to the satisfaction of the judge that the party so 
summoned has or has had, since the judgment was obtained 
against him, sufficient means and ability to pay the same^ 
and that he refuses or neglects tq do so, pursuant to the 
order therein contained, whilst in no case iniprisonment was 
to extinguish the debt. In 1859, by 22 & 23 Viet. c. 57, 
imprrisonment for failure of attendance at court was abolished^ 
In 1861, when insolvency and bankruptcy were amalga* 
mated, all persons imprisoned for debt were enabled to 
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obtain their discharges from prison through the court of 
•bankruptcy. And in 1869, by 32 & 33 Viet. c. 62 again the 
Legislature pronounced itself definitively for the abolition of 
ittiprisonment for debt, except, however, in cases where it is? 
** proved to the satisfaction of the court that the pers&u 
making default either has or has had, since the date of the 
order or judgment, the means to pay the sum in respect of 
which he has made default, and has refused or neglected, or 
refuses or neglects, to pay the same.” Other exceptions to 
the abolition of imprisonment for debt were made by that 
Act, as in default of payment of a penalty or of a sum re- 
coverable before a justice of the peace, or for payment of 
posts, as in matters of bankruptcy; but those relating to 
fraudulent acts, included in the statute of 1847, were not re- 
enacted, partly because they came under the provision of 
the Fraudulent Debtors* Act of the same year, and partly 
because_they are already met by the criminal law. 

It is difficult to say what is the real ground on which im- 
prisonment for debt is now defended. When slavery was a 
recognized institution the debtor was made to answer in his 
person for his engagement, and his body was given in pledge 
for his debt. By the Roman law of the Twelve Tables it 
was ordained that insolvent debtors should be given up to 
their creditors to be bound in fetters and cords, whence they 
ivere called Nexi^ Obcurati^ et AddiUi. But since slavery 
teased, the creditor can no longer either sell the debtor as an 
indemnity or command his labour as compensation. This 
ground, therefore, has utterly failed. For purposes of pre- 
caution, lest the debtor should evade the performance of his 
obligation, imprisonment for debt might seem more reason- 
able, but a means of coercion solely applicable to crime 
ought never to be applied to the mere non-payment of debt, 
which, till otherwise proved, may be the result of simple 
misfortune or of causes beyond the control of the debtor. As 
a means of compulsion, also, imprisonment for debt is often 
unjustifiable, since the law ought never to compel the per- 
formance of what may piove an impossibility. If imprison- 
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merit for debt should seem effective as a means of coercion, 
from the fact that in many cases the simple threat of im- 
prisonment induces the performance of that which would be 
otherwise withheld, it should be remembered that often a 
debtor, to satisfy his judgment creditor, is constrained to 
borrow money at ruinous rates, whereby he gets into* still ^ 
greater trouble and distress, and that still more frequently, , 
the creditor, after having obtained his warrant of commit- 
ment, finds it useless to carry it out ; for what good is it to 
him to put the debtor in prison, if the debtor has really 
nothing to pay ? The probability, indeed, is that only in a 
very few cases the commitment is effective in extracting pay- 
ment from an unwilling debtor. But the coercive character 
of the present imprisonment for debt is after all disavowed- 
Its object, as contemplated by the County Courts, is not 
coercive but absolutely penal, for it is awarded against a 
debtor, not for the non-payment of the debt, but for the con- 
tempt of court, for his defiance both of his legitimate creditor 
and of the law in the fact of his having money to pay and 
not paying it. And for this, two reasons have been adduced* 
The first is the necessity of strengthening the sanction of the 
law. The second is to punish fraudulent and semi-fraudu- 
lent, acts. If this power is necessary for the efficiency of thef 
judgments of the County Courts, it is strange that like 
powers are not also asserted by the superior courts, or even 
by the Bankruptcy courts. And as to the punishment of 
fraudulent aets, that is surely the province of the criminal 
court, and not of courts, for the settlement of civil disputes* 
In how many cases, however, is this so-called contempt of 
court any more than a simple fiction ? In practice, it 
seldom happens that a man has money in his hand and* will , 
not open it to pay it out. It is far more the case of a man 
who ought, in the opinion of the judge, to have had sufficient 
to pay his debt, and yet has not paid it. The question really 
is not whether he is able to pay with what he has, but 
whether he ought to have paid, or may be made to pay, witli 
what he might have had or may yet htive ? 
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- The onus of proving that the debtor has the means to pay 
lasting, moreover, with the creditor, the debtor being 
generally absent, the proof is of necessity very loose, and 
the judge has not always the proper means to estimate the 
real circumstances of the debtor, what other debts he might 
have, or what other judgments there may be against him. 
There is indeed reason to believe that the judges are often 
mistaken in their estimates of such circumstances. Mr. At- 
kinson, thQ learned judge of the Halifax County Court, is 
reported to have admitted that a man is sometimes sent to 
prison without sufficient care being taken by the presiding 
judge that the evidence shows satisfactorily that the man 
could if he would pay the debt, Mr. Nicol, the superinten- 
dent of county courts, had no doubt that many debtors who 
have not the means of paying at the time, are sent to prison. 
Let it be remembered that the fact that the debtor is in the 
receipt of certain wages is only one item in the proper appre- 
ciation of the means at the disposal of the debtor. In 
estimating the extent of such means it is necessary to take 
into account his outgoings as well as his incomings. Doubt- 
kss in many cases, by self-control and self-denial, such 
means might be ample not only to satisfy necessary wants, 
Ikit to pay lawful debts. But there are cases also where 
high wages, may go hand-in-hand with sickness, a large 
r lamily, or needy friends, which soon absorb any apparent 
'i^urplus. It is, moreover, doubtful whether there was ever 
any intention in the Act to give judicial power er discretion 
to take into account the future earnings of the debtor. And 
there is ap apparent incongruity, if not injustice, in the fact 
that whilst a small debtor is often ordered by the judge to 
pay the debt by instalments out of his future earnings to the 
last farthing, subject to his being sent to prison for non- 
compliance with the payment of every one of such instal- 
ments, the • larger debtor in the court of bankruptcy, by 
sacrificing everything he has, and pa}di^ ten shillings in the 
pound, is free as to his future earnings, and, whether paying 
" tw shillings in the pound or not, is always free from impri-*- 
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sonment, except indeed in case of fraud. From whatever 
view we examine it, imprisonment for debt, as now exercised 
by county-court judges, is really both coercive and penal in 
its character, and practically maintains imprisonment for . 
debt intact, as if the Legislature had never abolished the 
same. 

Nor is it unworthy of notice that the remedy of imprison- 
ment for debt is tpo often enforced by parties whose business 
does not deserve the special countenance of the Legislature* 
Who are they that come more frequently before the courts as 
plaintiffs ? They are the loan societies or money clubs, who 
charge enormous rates of interest for the accommodation 
they render, and who ruin the debtors by their commissions • 
and expenses. They are the Scotch drapers or tallymen, 
who charge very high pri9es for their goods, and who, by 
their house-to-house hawking with fineries, foster improvi- 
dence and waste among a class which little needs any 
prompting in that direction. They are collectors of debts, 
who. speculate on their better power of recovering them by 
threats and pressure. ' But few tradesmen avail themselves 
of the remedy. The upper class of them do not stoop to 
press their claims to imprisonment. The debtors themselves 
who appear before the county courts on such summonses are 
persons of small income, petty dealers, clerks, and workmen* . 
Now and then the genteel and the fashionable doubtless 
appear, and there are some out of all grades and professions 
who feel no^compunction in refusing to pay lawful debts, 
who are not ashamed to delay payment till a writ has actu- 
ally been issued. But these are few. Whilst the greater 
number of creditors who sue for imprisonment for debt are 
forlorn creatures often at the verge of starvation. 

Whether owing to the power ^ill vested in the county 
courts to imprison for debt or to any other cause, it is the, 
fact, that, whereas the original scope of the Legislature in 
establishing such courts was to make them courts for the 
termination of contentiofas between suitors, in practice by far 
the greater proportion of their business consists in the en- 
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foreement of small debts. The amount of claims for which 
ttUe mac^iinery of the county court is set in motion is in 
many cases very small. In 1870, out of 9x1^753 plaints 
entered, as many as 594,525, - or 66 percent., were for sums 
not exceeding 40s., and of these 67,216 plaints were for less 
than 5s,, and 1,340 for sums not exceeding is. Of course, 
under such circumstances, the expenses incurred for enforcing 
the claims are large, and often exceed the amount recovered. 
To imprison a person for a plaint >of 5s. the expenses are at 
least 5s. In 219 cases, for sums under 5s. for a total amount 
of £46 i6s., the costs amounted to 4s. 6d. 

And' what is the real amount of benefit which the plain- 
tiffs get by endeavouring to recover their debts through 
the county coiSrts? In 1872 plaints were entered for a 
total amount of ;f2,590,792. Add to this ^^62,360 costs, 
£349,266 fees, and at least 5 per cent, other ex- 
penses not taxed — £129,000 — we have a total claim 
of about £3,100,000. How much of this has been 
Recovered it is difficult to say. Mr. Daniel, Q.C., the 
learned judge of No. ii District County Court, ventured 
to name £2,000,000, but there is no means of ascertaining 
the fact. The chances are that it is considerably less. First 
of all only about one half of the plaints entered are really 
prosecuted. Out of the total number of claims entered, only 
• 56*8 per cent, were settled in court, and 43"2 per cent, out of 
court. The number of judgments given for the plaintiffs was 
494,713, and the amount for which judgments ijere obtained 
was, for debts, £1,282,693; and costs, £61,360 ; total, 
£1,344,963. But to get a judgment and to recover the debt 
are two different things. What amount was paid even upon 
these judgment summonses without any further step, it is not 
shown. Mr. Daniel, Q.G., in his. letter in the Times of the 
27th May, gives, however, a clue' to the understanding of 
various facts in the county court returns. Supposing the notes 
which he appended to his letter explaining the figures for his 
circuit to apply equally to all the other circuits the following 
results will arise : In^'18^2 the total number of judgment 
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summonses issued was 124,367, andjthe number heard, 64,992. 
The difference between these two figures, represents in one- 
half those judgments not served in consequence of personal 
service not being effected, and one-half those upon which the 
debtors paid on being served. Consequently we may take it 
that 29,686 judgments are effective,'and that a similar number 
failed at the outset. But though 64,992 judgments were heard, 
no more than 33,823 warrants of commitment were issued, 
the .difference, 31,169 representing those in which, in 
consequence of the evidence not being satisfactory, no orders 
were made. When we arrive at this point, we find a 
difference between 33,823 warrants. issued and 6,899 persons 
imprisoned, and it seems that that difference, 26,924, repre- 
sents the cases in which the debters pay or arrange with 
their creditors on notice of the order. It thus appears, 
that after the plaintiffs have got 124,000 judgment sum- 
monses, only about 57,000, or 46 per cent, proved effective in 
procuring payment, and 68,000* or 54 per cent., proved 
abortive of any result. Now this is not very satisfactory 
when we consider the enormous expenses connected with 
the county courts. It is certainly worthy of serious con- 
sideration whether the whole system might not be more 
economically administered. As it is, to sustain claims for 
about 3^2,500,000, only the half of which are settled in court, 
the plaintiffs have to put £530,ooo for costs and expenses ; 
the State has to pay some £170,000, which is the balance 
between the^amount of salaries and expenses of the county 
courts and the costs and fees received from plaintiffs ; and 
the ratepayers have to defray the cost of maintaining the 
defaulters whilst in prison, and often the further charge for 
the maintenance o^ the families thereby thrown on the 
parish. 

There are many other circumstances, indeed, connected 
with the present practice of imprisonment for debt, which 
arb exceedingly objectionable. When a person is committed 
to prison, say at Leeds or Bradford, he has to be sent to - 
York gaol, at considerable cost of conveyance, and when he 
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';w;^ischat:ged he has to find his way home, some fifty or 
/,|^hty miles off, as best he may, either walking or riding, 
i Abont 7,000 persons were imprisoned for debt in 187a, for an 
average period, say, of twenty days. Collectively, they have 
thus wasted in prison 140,000 days, or 383 years. At one 
pound a-n^eek the loss of labour is 20,000, whilst they have 
still on their shoulders the entire burden of their debts, with 
all the cost and interest both on debts and costs. I have 
taken the average of twenty days from the facts given in Mr. 
Torrens’ return in i86g, but the period for which the com- 
mitments are 'made differs materially in almost every court. 
In some, seven days are considered sufficient, in others 
i fourteen, twenty-one and thirty days are freely awarded. 

: Any attempt to establish any co-relation between the offence 
and the penalty under such circumstances is quite out of 
tile question. According to Mr. Daniel’s own return, in 
1873, two persons were imprisoned forty days each, for two 
debts of x8s. 8d. and ifis. gd. respectively. Cheaper far, for 
the ratepayers of Burnley to pay the debts of these persons 
than to maintain them so long in prison at the public ex- 
pense. Under the old Insolvent Debtors Acts, the creditor 
Was bound to contribute towards the prison maintenance of 
the debtor, and that id the practice in Scotland. Not so 
now in this country. With much reason it was suggested in 
‘ evidence by Mr. T. A. Russell, Q.C., the learned Judge of 
/County Courts, that if the creditor had to pay for the trans- 
port of the debtor to prison, and for his maintcyiance when 
there, imprisonment for debt would be sought very seldom 
. indeed by the creditor. 

By 'far the greatest evil, however, connected with the sys- 
tem is the abuse of credit. A good system of credit is of vital 
importance, especially to & commercial nation. But a solid 
credit rests immediately on confidence derived from the 
knowledge of the debtor’s ' character and ability, and only 
Bubridiarily on the law, which, in case of need, will protect 
our rights. Alas! for that credit which rests solely or 
primarily on the force .of (he law to protect it. Yet that is 
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the credit fostered by imprisonment for debt. It is an evil, 
a decided evil, where credit is given simply on the assurancie 
that the fear of imprisonment will be effective in securing the 
payment of debt. To the debtor, the constant resort to 
credit, especially for domestic purposes, is pernicious in the 
extreme. It engenders carelessness and waste. It main- 
tains him in a state of dependence. It causes him to pay 
inflated prices for what he gets, the prices charged under 
such circumstances being necessarily increased by the rate 
of insurance for the risk incurred. Many county court 
judges defend the present system of imprisonment for debt 
on the ground that the working classes would be the main 
sufferers from its abolition. They conceive that without this 
remedy workmen would not be able to get credit in hard 
times, when labour is scarce and wages are difficult to earn. 
And it has even been asserted, that but for this remedy 
many a man would never be able to enjoy the luxury of a 
watch in his pocket, and many a woman that of a fine shawl 
on her back. Away with such phantoms I Never fear but 
the honest will always be trusted and befriended. And as 
for the watch or the shawl, the rule should be to save first 
and spend after. There are savings’ banks at hand every* 
where. Encourage the poor and the humbler classes gene* 
rally to lay by their surplus, and they will then be able to 
buy any legitimate luxury they may require at their proper 
value with ready cash. As it is, by a strange inconsistency, 
whilst liquors cannot be obtained on credit, an Act of Parlia-* 
ment, 24 Geo. II. c. 40, amended by a more recent Act, the 
25 & 26 Viet., c. 38, having abolished the right to recover any 
debt for spirituous liquors, unless contracted at one time to 
the amount of 20s. : •good's for household purposes may be 
obtained on credit ; and it is often too patent that, whilst the 
ready money earned is wasted by the foolish husband at the 
public-house, the bread and butter for the family are purw 
chased by the desolate wife on credit. Far better would it 
be if the course of legislation on this matter had been just 
the reverse. If the abolition qf imprisonment for ddit 
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should to any extent discourage book- credit for domestic 
concerns, and above all if it should discountenance credit 
given for fineries and luxuries, most wholesome certkinly 
will be the result. Its effect^s will be to cause the lower 
classes to obtain better and cheaper goods, to restrain the 
improvident, to foster greater prudence, and to rai^e the 
morals of the whole population. 

Singular enough, whilst this country has been one of the 
first to modify the harshness of the criminal law, and to 
improve the relations between debtors and creditors in the 
matter of imprisonment for debt, it has been left far behind. 
In Scotland, under the 5 & 6 Will. IV. c. 70, imprison- 
ment cannot be inflicted for debts und^r £8 6s. 8d. In 
France, ’by the law of 1867, imprisonment for debt was 
abolished except for criminal offences and matters of 
simple police, and then, if at the instance of a .private 
individual, at his cost, for the maintenance of the prisoner# 
' In Germany, by the law of 1868, personal arrest in civil suits 
for non-payment of money was abolished. In Belgiumi by 
the law of 1871, imprisonment for debt was abolished in all 
civiLifiattets, and even for criminal offences, only where the 
amount exceeds 3000!. In Italy, imprisonment for debt is 
not permitted for any sum less than soof. (£zo). In Austria, 
there is no imprisonment for debt either for large or small 
sums. In Sweden, by the law of 1868, imprisonment for 
debt was abolished except where the debtor cannot prove 
6n oath that he possesses no other goods than what he 
declared to have. In Switzerland, in several* cantons, im- 
prisonment for debt is unknown. In Zurich and Geneva it 
was abolished by a special law, and though in Tessin, Bdle, 
Valais, Fribourg, it still exists nominally, ever3rwhere it is in 
process of extinction. In the United States of America» 
though not abolished, imprisonment for debt is but seldom 
put in force. 

During the last three years the question of imprisonment 
for debt has been once more brought before the British 
Legislature. In 1872 Bass, the hon. member for Derby, 
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brought in two Bills. The first Bill was to the effect that 
no action, plaint, or suit should henceforth be maintained in 
any9ourtto recover any debt or sum of money under forty 
shillings, allowed to be due in respect of any goods sold after 
the passing of the Act, other than medicines or medical or 
surgical appliances, unless such debt should be the balance 
still owing in account exceeding forty shillings, or should 
have been bonA fide contracted at one time to the amount 
of twenty shillings or upwards. The other Bill was 
to the effect that no person should be committed 
to prison for making default in payment of any debt, or 
instalment of any debt due, unless it be proved to the satis- 
faction of the judge that the debt was felijatracted by means 
of false representation, or that the debtor wilfully contracted 
the debt without reasonable * expectation of being able to 
discharge the same, or has made, or caused to be made, any 
gift delivery or transfer of any property, or has charged, re- 
moved, or cancelled the same with intent to defraud his 
creditors. The first of these Bills, however, abolishing 
plaints in county courts for debts under forty shillings, was 
withdrawn, and the latter, to abolish imprisonment for debt, 
was thrown out by a large majority. But a Committee of 
the House pf Commons was granted on the subject early in 
1873, and its report placed the argument very fully before 
the public. 

In defence of imprisonment for debt, the chief reasons 
adduced before the Committee were apprehensions of a 
limitation of credit injurious alike to debtor and creditor ; a 
probable wantonness and defiance on the part of debtors, and 
consequent injury to creditors, from the removal of a remedy 
which is supposed to ^ave most deterrent effect* But these 
reasons were more than met by those in favour of its aboli- 
tion. The abuse of credit thereby encouraged ; the evil of 
taking from the debtor his freedom to labour, that being the 
principal means which he can possibly have of satisfying 
his obligation ; the tendency of throwing the burden of his 
obligations on the earnings of otl^er members of the family, 
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dbriving the debtor to seek his discharge from them by 
contraction of new debts under the. shape of loans ; the 
inexpediency of maintaining imprisonment for plaints^ three- 
lUfihs of which are for sums under forty shillings ; the cost 
entailed on taxpayers and ratepayers in conveying the debtor 
to gaol, and maintaining him there the uncertainty arising 
from the wording of the clause in the Act, i86g, as to what 
constitutes ability to pay ; and the inequality in the term of 
imprisonment awarded, which varies from seven to ten and 
fourteen days, up to twenty and even forty days — ^were one 
and all urged with great force on the attention of the Com- 
mittee of the House of Commons, and the result was an 
expression of opinion on their part that the administration of 
the law relating to imprisonment for debt by county court 
judges is unequal and uncertain in its results ; that the mode 
of procedure on judgment summonses does not ensure suffi- 
cient evidence of the means of payment of the debtor, 
especially with regard to his indebtedness to other creditors 
being brought before the county court judge, before mak- 
ing an order of commitment; that there is inequality in 
the law in relation to the remedies against debtors for large 
and small sums, which presses with undue severity upon the 
latter ; that upon the hearing of a^y judgment summons the 
debtor should be required to deliver in a full and true account 
of all the debts due from him, and of his means of payment ; 
that such sums as are ordered to be paid, and the produce 
of such sales as are made under execution, should be brought 
into court in order that the same may be distrilflited rateably 
among all the creditors ; that the county-court judge should 
have power to commit for non-payment of damages or costs 
in trespass and other tortious actions, independently of the 
debtor’s inability to pay ; that such po\Cfer should be exercised 
only once ; that such of the provisions of the Debtor’s Act, 
i86g,' as relate to fradulent debtors should be revised, for the 
purpose of extending the same as far as may be necessary to 
persons against whom an order^ or a judgment-debtor sum- 
mons, may be issued ; and that on such recommendations of 



ABOLITION OP mPRISONMBNT FOR DBBT. 607 

the Committee being adopted, it is expedient that the powet 
of imprisottment for debt, as now exercised by the county* 
court judges, should be abolished. 

Since the presentation of this report, Mr. Bass brought 
forward in the House of Commons another Bill, to the 
effect that imprisonment for debt should be exercised 
only where such order or* judgment exceeds £$, ex* 
elusive of costs. The motion for the second lading of the 
Bill by Mr. Bass was ably seconded by Sir Henry James, 
Q.C., late Her Majesty’s Attorney-General, but the Bill 
was strongly opposed and again thrown out by a majority 
of 215 to 72. There is no reason, indeed, why an arbitraiy 
limit should he fixed to the sum for which imprison- 
ment for debt should be exercised, though the same fault 
applies to the law of Scotland, which places the limit at 
£8 6s. 8d., and to the law of other countries, which places 
the limit at 300 francs or 500 francs. Why fix any limit, 
when the Legislature has more than once pronounced itself 
absolutely for the abolition of imprisonment for debt in all 
cases except for fraud ? The Bill of 1872 was in many respects 
preferable to that brought in during the present session. 
What is now required is simply to abolish the clause which 
permits imprisonment for debt in cases where a person does 
not or will not pay, though there is evidence before the court 
that he possesses the means for so doing. From a return 
obtained by Mr. Torrens of the number of persons taken to 
prison under the Act 9 & 10 Viet. c. 95 in the two years' 
ended 31st I^ecember 1866 and 1857, specifying in each case 
the ground of the commitment, it would appear that out of 
21,670 persons committed, seven were for refusing to answer 
the questions authorized by the Act ; fifty for contracting 
the debt under false pretences, or by means of fraud ; four 
for making gifts or transfer of property; five for having 
charged, removed, or concealed part of their property with 
intent to defraud their creditors, and 21,604 persons, or 99 
per cent, of the whole number, for not having satisfied the 
judgment and costs, the parties having had sufficient 
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tteftfis and ability to do 'so. Abolish, therefore, that clause 
and enlarge if need be, the application of the clauses 
of the Act of i86$, in so far as they relate to fraudulent 
debtors, by re-enacting the clause to that effect as in the Act 
of 1846, and we have all that is really required. How far a 
county court system of bankruptcy could be introduced for 
debts below £ 50 ^ would depend on the expense attending the 
process. There is no reason, however, why a debtor in the 
county court should be placed in a different position, as re- 
gards payment out of his future earnings, than a debtor in 
bankruptcy. With the abolition of imprisonment for debt in 
cases where the judge is satisfied of the debtor’s ability to pay, 
with means absolutely in his hand, it may be a matter for 
consideration whether the law of attachment might not be 
advantageously altered to the effect of authorizing the ^arrest- 
ment of wages actually due when they exceed 3^5 in 
amount — ^the present limit as to executions. But the ex- 
pensiveness of the county-court system renders the 
recovery of small debts by the intervention of the courts 
utterly futile. Whatever is done, let the abolition of 
imprisonment for debt be real and not imaginary. It is 
real with respect to debts exceeding £50 within the juris- 
diction of the superior courts, subject to the process of 
bankruptcy ; let it be real also with respect to debts under £50 
within the jurisdiction of the county courts. The questic n 
before the Society is one of extreme difficulty and delicacy. 
Whilst on the one hand we have the testimony of almost 
every one of the learned judges who preside over the county 
courts, in favour of the retention of imprisonment for debt in 
the present form, it is impossible, on the other hand, to ignore 
the fact that the existing system is attended by many evils 
and objections of a serious character. For my part, after 
studying carefully the course of legislation on the subject, 
and the experience of this and other countries, 1 have come 
to the conclusion that, in the interest of justice and morals, 
it is safer, and better to complete what has been so well initi- 
ated, and to set at rest .once and for ever, the principle of the 
abolition of imprisonment for debt. 
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IL— THE VIRGINIUS, IN REFERENCE TO THE j, 
LAW OF SELF-DEFENCE.* 

rPHE circumstances attending the seizure of the yirginius. 
^ are supposed by some writers to supply an example of a 
castle omissus^ for which international law has neglected, or is 
inadequate to provide. It were strange if this were soj con- 
sidering that the - facts of this case are undisputed, and the 
principles which underlie them are few and ..simple. The 
case itself is, doubtless, fresh in the ^recollection of our 
readers. The Virginius was registered at New York on the 
26th November, 1870, as the property of an American citizen, 
who made the oath required by law as to ownership. He 
failed, however, to comply with the provision of the law 
^which requires a bond to be hied, signed by the owner^ the 
captain, and one or more sureties. And there could bp but 
little doubt that the nominal owner was not the real owner, 
but that the vessel was the property of certain Cuban leaders 
who supplied the funds for her purchase. She sailed from 
New York in October, 1870, for the island of Curacoa, and 
never after that date returned to the United States. After a 
few transactions of a questionable kind in which she was 
mixed up with one of the contending parties in Venezuela, on 
the 24th October, I873, she took on board, at Kingston) the 
leaders of tlfe Cuban expedition, together with a band of 
men, about one hundred and eighty in number, who had 
been collected and partly drilled in New York and elsewhere ; 
with this cargo she put to sea, and after touching at some 
intermediate ports, aildved at Quantonomo, off the Coast of 
Cuba. Here she was seen and chased by the Spanish cruiser. 
Tornado. Seeing that flight was hopeless, orders were' 

• given to throw into the sea everything which would indicate. 

The Case of the Virginius, Considered with Reference to the of Self- 
Defence. Bj George Ticknot Gartis, Now York: Baker, Voorhis A Go; 
London : Trubner & Co. 1874. 
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a militaiy expedition ; and it was stated that this operation 
might easily, the night being clear, have been, with good 
glasses, seen from the deck of the Tornado. This done, 
however, she surrendered ; the Cuban leaders supposing that 
the American papers which the vessel had on board, and the 
American flag under which she sailed, would have afforded 
them protection. The subsequent history and the putting 
(o death by the authorities, at Santiago, of a large number of 
those on board, is well known. 

There can be no doubt but that this case presents consider- 
ations of some difficulty, which do not disappear, but rather 
gain force the more they are examined. How, for example, 
can the right of visitation and search — a purely belligerent 
right — ^be legitimately exercised at a time when no state of 
formal war exists ? What is the conclusive effect as deter- 
mining a ship’s nationality of a flag and papers ? Again, 
where there is an offence against municipal law, on the. one 
hand, by the colourable or fraudulent use of simulated docu- 
ments and a national flag, and an infringement, on the other 
hand, of the law of nations by crimes committed under the 
cover of the protection against search which is thus secured ; 
is the latter of these so merged in the former, the inter- 
national offence in the civil violation, as to give to the courts 
of the nation whose municipal law has been broken, the 
exclusive cognizance of the case ? These and similar ques- 
tions grow either directly or indirectly out of the case of the 
Virgtnius; and when to these is added the mo^t point as to 
the nature of the tribunal which is to have jurisdiction to 
decide on the offence — ^if offence it be — against public law 
such as that alleged to have been committed by this vessel, 
whether such tribunal should be a Prize Court regularly 
constituted, or an instance Court of Admiralty, or a body of 
abitrators summoned ad hoCy it will be seen that this case, in 
whatsoever aspect it is looked at, is one of much embar- 
rassment. 

It was allowed, however, on subsequent investigation 
by the Government of tfie United States, acting on the 
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opinion of the Attorney-General, that on the whole evidence 
surrounding this case, in view of this fact of foreign owner- 
ship, and the defect in the bond necessary to give an American 
nationality, the American character of this vessel was vitiated 
db initio. The original assertion of Mr. Fish, that at the 
time of sailing from the United States, in October, 1870, 
she was regularly documented and entitled to wear the 
flag of the United States,” was, on subsequent investigation, 
shewn to be false. We cannot, therefore, but agree with 
Mr. Curtis in the opinion he expressed on the reply given by 
the United States Government after they had an opportu- 
nity of ascertaining the actual facts and tfe law applicable 
to such facts. The reply was, 

“ That the question of an indignity to the flag of a nation 
and the capture, in time of peace on the high seas, of a vessel 
bearing that flag, and having the register and papers of an 
American ship, is not deemed to be one which is referable to 
other powers to determine : and that a nation must be the 
judge and custodian of its own honour.” 

On this Mr. Curtis observes, that the reply 

Kept up this assertion of the American character of the 
Virginius^ when tnaL character was the very point of the 
question whether our national flag had suffered any indignity, 
and where our government had the gravest reason to doubt 
the nationality of the vessel. In such a case we see no solid 
reason for saying that a nation must be the judge and cus- 
todian of its own honour. We regret the answer.” 

And he proceeds to add that — 

“While we«can easily conceive of cases in which an 
affront to this national dignity ought not to be made a sub- 
ject of arbitration, we do not think that the seizure of the 
Vtrginius prevented sUch a case. There was no reason 
whatever to suppose that any indignity to our flag was in- 
tended, and in such a case there could be no derogation from 
the national dignity in submitting to a suitable arbitrator to 
try the national character of the vessel.” 

And Mr. Curtis further states it to be his opinion, that, 
according to the view he takes of the seizure, had such a 
course been adopted the arbitrator must have decided not 
only that the American flag had suffered no indignity, but that 
the right of Spam to hold the vessel was unquestionable. 

39—2 
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This view we shall now shortly'examine ; but before doing 
so we would observe that it is curious, and in view of 
recent events, not un-instructive, to see how completely all 
idea of resorting to arbitration as a method of solving inter- 
national difficulties seems to have been put to one side by 
the American Government in this embarrassing case. Even 
if this method of escape from a position which was certainly 
ambiguous and probably indefensible, was thought objection- 
able, there seems to have been no obstacle other than a 
merely technical one, in the way of a regular Court of Prize 
assuming jurisdiction in the matter : a Court which would 
sit in the Spanish dominions, and which would doubtless be 
capable of deciding on any case, however new in its features, 
of maritime seizure. It, was, indeed objected by the United 
States Minister that this course could not be adopted because 
Prize Courts exercise their power only between belligerents, 
and belligerents and neutrals, in time of war ; and that a 
state of formal hostilities was not recognized as existing ih 
Cuba where the courts would naturally sit. But to this the 
answer of Mr. Curtis seems sufficient when he points out that 
the prize jurisdiction of Courts of Admiralty does not exhaust 
the whole of their powers, inasmuch as at all times, in peace 
as well as in war, they are courts of the law of nations, 
capable of adjudicating on any maritime seizure that may be 
n^ade, or claims to have been made under any right which 
that law confers ; and that their jurisdiction over a foreign 
ship which has been seized for a cause for which the law of 
nations admits that a seizure may be made, is just as un- 
questionable in time of peace as it is in time of war. 

We proceed, however, now to look at the arguments by 
which Mr. Curtis, in bis very able pamphlet, makes his chief 
case to rest in favour of the legality of this vessel’s arrest, a 
question which, it will be observed, raises an issue wholly 
distinct from that involved in the decision ultimately arrived 
at. by the American Government that her national character 
was vitiated, ab initio. ^ His first position — which is, however, 
introductory to what we may call the staple of his contention 
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the notoriety of the fact that the Virginius was, notwith- 
standing her flag and registration, not American. Mr. Curtis 
does not in ,SQ many words , proceed to affirm what her 
nationality actually was, but states that she was ** Enemy’s- 
property,” that is, it is to be inferred, Cuban, and he observes,, 
(p. 19) in support of this view that if the insurrectionary 
party in Cuba had been acknowledged belligerents the great 
fudges of modern times, Marshall, Story, and others, ‘‘would 
have stripped off every rag of paper title, and gone straight 
to the fact that the vessel was in the employment and under 
the control of the enemy.” But although Mr. Curtis terms 
the distinction a “ thin ” one, there is a very real and sub- 
stantial difference between a state of ackfiowledged war, with 
the rights incident to and growing out of such a state exclu- 
sively and attached to no other, such as e.g. visitation on the 
high seas, and a condition of relations such as that which 
obtained between Spain and Cuba, when a Power under- 
takes to employ this vexatious and harrassing right of search ' 
as a means of suppressing an insurrection, or even open revolt 
in one of its dependencies. But, however this may be, the 
main argument in the pamphlet before us is, that the Virginius 
having been manned by Cubans, the purposes of her equip- 
ment being to aid a Cuban insurrection, and the assumption 
of the American flag fraudulent in fact, she was, if not a 
pirate, at least a “ piratical aggressor,” a vessel, that is to 
say, outside, to a great extent, the pale of public law, and 
with regard to which any Government who might feel 
aggrieved by "her proceedings would be justified in disregard- 
ing those salutary restraints imposed during a time of peace 
upon belligerent rights, and in seizing, in exercise of a natural . 
right of self-defence on the open ocean, without even the 
initial proceeding of "a visitation to^ ascertain the ship’s true- 
character, and in absolute disregard of the presumptive* 
nationality arising out of the flag sh^ carried and the papers* ; 
she had on board. And this natural right of self-defence is in- 
corporated into the law of nations ; it is independent of a state^ 
of belligerency ; it exists at all times in peace as weir as in 
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war, and the only questions that can arise respecting it relate 
to the modes and places of its exercise. 

Now this is a theory which, as applied to cases like that of 
the VirginiuSy should be received with the greatest caution, 
as it seems but little in harmony with some of the best 
settled principles of international law as commonly under- 
stood ; nor does it derive much countenance from the two 
cases cited by Mr. Curtis in support of it. For admitting 
such a principle as that a nation’s natural right of self defence 
to exist — and it undoubtly does exist — under what conditions 
would a resort to a principle so elementary and remote be 
legitimate ? Surely not for the mere purpose of suppressing 
a revolt, or even quelling a successful insurrection ; but only 
where its own national life and existence as a State were 
menaced, or where an overt act of direct aggression had to be 
met and defeated. To adopt the language of Mr. Webster, as 
quoted in this pamphlet (p. 34), the case in which this extreme 
resorted to should be those only in which the necessity of 
that defence is instant, overwhelrfiing, and leaving no choice 
of means and no moment for deliberation.” Within such a 
' description as this, such a state of things as that which arose 
in connection with the seizure of the Virginius can only be 
brought by an excessive straining both of law and facts. 
For here there was no direct lending of aid to the Cuban 
insurgents, inasmuch as there was no attempt on the part of 
this vessel to effect a landing. Had she done so, the right — 
the natural right as it may be called — of Spain to resist and 
repel by force any actual descent, would in that case have 
been undoubted as a measure of self defence. But previous 
to that attempt being made, it appears more than question- 
able whether, under the law of nations, she had this right to 
take the initiative and act on the olfensive in making the 
capture. And it is hardly a sufficient answer to this, to say 
that the registration of the Virginius had been obtained by 
fraud, and to assert that she had no right to sail under the 
United States’ flag; for as to the fact of her having been on 
the American register, there could be no doubt, and there- 
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fore as against any other nation she was, beyond all 
question, American. Nor do the cases on which Mr. 
Gurtis relies help much his view of the matter. The first 
which he* cites, that of the Marianna Flora (ii Wheaton’s. 
Rep. p. 38) is admitted to be one of a violent and unprovoked 
attack by one vessel, a Portuguese, on another, belonging to* 
the United States navy. The former, until silenced by a 
broadside from the American vessel, did not hoist her* 
national or any other flag, and it appeared that each took 
the other for a piratical cruiser. It was held in the Supreme 
Court that although, as the combat arose out of a mutual 
mistake, there could be no damages as fo^a piratical aggres- 
sion, yet that Lieutenant Stockton, tne American com- 
mander, was, under all the circumstances of the case, justi- 
fied in seizing the vessel and in sending l\er in for adjudica- 
tion ; and no doubt, Mr. Justice Stoiy, in delivering the 
judgment of the Court, declared that the general law was, 
“that for gross violation of the Law of Nations the penalty 
of confiscation may be properly inflicted upon the offending 
property . . . and a piratical aggressim by an armed 

vessel, sailing under the regular flag of any nation, may be 
justly subjected to the penalty of confiscation for such a gross 
breach of the Law of Nations.” This dictum, however, of 
the distinguished judge who pronounced it, although beyond 
question sound, and indeed one which commands itself to> 
the common sense of mankind, yet can have no bearing on 
the case of the VirginiuSy inasmuch as no attack whatever 
was made by that vessel at sea, nor does it appear that she 
offered the least resistance to her captors, but, seeing that 
escape was impossible, threw overboard everything which 
would serve to indicate^a military expedition : and this done, 
she surrendered, relying on the protection which it was 
assumed the American flag would afford. The cases, 
therefore, are by no means on all fours ; while, as to 
endeavouring to fasten on the Virginius the character of a 
“ piratical aggressor,” all the facts are in the teeth of such a ' 
contention, which cAn only be supp^rte^ by losing sight of 
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the ordinary meaning of language, and the admitted facts 
of the case. For the Virginius was guilty of no “ tortious 
attack it is not hinted even that there was in her case any 
animus furandi,” while to suppose that the conduct of a 
vessel who endeavours to make her escape as fast as possible 
from her pursuers, and when capture seemed inevitable to 
divest herself of all military character and offer no resistance 
to seizure, presents any parallel to private unauthorised 
war on land,” as Mr. Curtis would contend, seems opposed 
to all evidence and all analogy. Had she attempted to land 
her crew, and thus to afford aid and countenance to the 
Cuban insurrectionists, an offence, and a grave one, would 
have been committed against public law, which the Spanish 
Government would have been justified in instantly repelling 
by force ; but even so there is no element common between 
such an overt act and the offence known as piratical aggression ; 
nor would the principles of the law of nations at issue in the 
former case be identical with those involved in the decision 
of the latter. 

Mr. Curtis’s case, then, in favour of the seizure of this 
vessel, and his argument derived from the ** great right of 
self-defence, springing from the law of nature,” seems to us 
to rest on a petitio principii : the assumption of that which is 
the main, if not the only, point in controversy, that the ship 
was not American, and had in fact no national character 
whatever ; or, if she had any, that in virtue of the nationality 
of the greater part — not the whole — of her f rew, she had 
been incorporated into the Cuban service,” and had thus 
become “subject to the territorial jurisdiction of Spain.” 
And this assumption runs through the whole of the elaborate 
attempt (p. ii, et seq.) to justify ^he proceedings of the 
Spanish Government from arguments derived from an ex- 
amination of the doctrine of “ territoriality ” at sea ; the 
jurisdiction, that is to say, which nations may exercise on 
the ocean over their own vessels in time of peace. This 
jurisdiction Mr. Curtis holds — ^in opposition, he admits, to 
many respectable authoi^ties — merely personal, “ over the 
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persons and property of its members wherever they are upon 
the globe, whether at sea or within the dominion of another 
nation,” and in no correct sense is to be interpreted ae 
making the ship part of the territory of the State to which 
she belongs. And the conclusion he draws from this view of 
the doctrine is, that “ such jurisdiction can rightfully attach 
only to vessels that are truly national ; and, therefore, that 
in such a case as that of the Virginias^ the United States 
could assert no jurisdiction, excepting upon the assumption 
that she was an American vessel, which assumption was 
contrary to the fact.” Admitting, however, that the prin- 
ciple of territoriality is, to a certain extent, a fiction of law, 
and to be used, according to a well-knoXn rule, only for the 
purposes for which that fiction may be legitimately employed, 
still it is no less true that this doctrine of national jurisdiction 
involves much more than the exercise of personal authority 
over subjects cruising at sea ; for the larger extension of the 
term so as to make it inclusive so far as may be of the vessel 
herself, the res seems necessary in order to secure for her 
the enjoyment of the great right of navigating the ocean un- 
impeded, as well as of ensuring adequate protection for the 
persons and property of those on board. And in the case 
before us it is to be observed there was and could be no ques- 
tion whatever raised as to the right of the United States 
Government to assert their jurisdiction over the corpus of this 
vessel in order to ascertain whether their own municipal law 
was violated or not, and whether the flag she carried, and 
the papers she used were conclusive on the point of nation- 
ality. A question, which as Mr. Curtis himself allows, lies 
at the root of the whole discussion, which it was necessary 
to decide before any^ argument springing from the doctrine of 
national jurisdiction would appl%; for it is admitted that 
this jurisdiction would rightfully attach only to vessels which 
were truly national ; ” and whether the Virginius was truly 
American or not was the point at issue, and one which the 
law officers and courts of the United States alone could 
determine, and in fact did detej^mine, as a matter of con* 
struction of their municipal law. 
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Inhere are other points arising out of this interesting 
essay, 'which we regret we have not space to notice. But 
although, as will be seen, we have taken a different view 
from that advocated by Mr. Curtis, we cannot but thank him 
for his viluable contribution in aid of a right conception of 
the points at issue in this case, and for the ability and learn- 
ing which he has brought to bear in the investigation of the 
question of international law which are involved in its dis- 
cusion, and upon which it must be admitted, in view of the 
conflict of authorities on the subject, it would be somewhat 
premature to advance any other than a qualified opinion. 


III.— HISTORICAL SKETCH OP THE LAW OF 
PIRACY. 

{Concluded,) 

By A, T. Whatlev, B.A. 

T)IRACY under the law of nations is justiciable everywhere, 
and persons guilty of acts, which come under the defini- 
tion of piracy by the law of nations, may be apprehended by 
any one. Ortolan* points out the error of supposing that 
any one who has arrested pirates can put them to death 
Without the intervention of public authority. Such a custom 
may indeed have prevailed in barbarous timesf when the 
Indignation inspired by the atrocities committed y pirates, 
and the terror consequent*' on their power and fiequent im- 
punity, led men to adopt the severest modes of suppression ; 

Diplomatie de Ilk mer 1. 211. 

t ETenMlateas the beguming of the 18th oentnry, there was an Englidi 
law, authorising those who took pirates, Hagrt^nie deheiot to hang them from 
the main-mast. * 
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but latterly, when pirRtes had become less terrible, and 
civilisation had taught that every man should be held to be 
innocent till he was proved to be guilty — ^then it was certainly 
illegal tp put suspected pirates to death without due trial and 
condemnation.^ It is only in the matter of arrest that the 
strict rule of law is relaxed in the case of piracy : from the 
nature of the circumstances under which such arrests 
generally occur, it is obviously impossible for them always to 
be conducted by the officers of justice, and therefore it is per- 
mitted to private individuals to arrest pirates at their own 
discretion, and without any forms ; not, be it observed, on 
account of the enormity of the offence, but because of the 
peculiar circumstances under which il is generally com- 
mittedt The Admiralty Courts — or Courts whiqh corres- 
pond to Admiralty Courts — in the various states have a con- 
current jurisdiction over the high seas for the repression and 
punishment of acts that come under the definition of piracy 
by the law of nations4 Piracy created by special conven- 
tion between Nations, or by the municipal law of one nation, 
is justiciable only by the courts of the nation or nations so 
creating it, and only with reference to the subjects of such 
nation or nations. Thus by treaty between England and 
Brazil it is piracy for the subjects of either to carry on the 
Slave Trade ; but only the Courts of England and Brazil can 

* No one is justified in killing pirates except in combat : for the proper tribunal 
of the country to which they are brought must decide whether the facts proved ' 
againBt them amount to piracy or not : Wildmah I. 208. Molloy, however, holde 
the barbarous opinion, '* captors of pirates need not bring them into port,” and 
it is still more strange to find Sir Travers Twiss holding the same opinion ** the 
crime of piracy being an offence under the Law of Nations, may be punished 
even on the high seas by the first comer.” [Law of Nations in Times ^ Peace, 
S. 160.] The “ first comer ” would probably be too deeply interested a party to 
form an impartial opinion as to the reality of the supposed piracy. 

t Ortolan I. SIJ. 

t ” The King of England hath not only an Empire and Sovereignty over the 
BritUh Seas, but also an undoubted jpri^ction and power in concurrence with 
other prints and states, for the punishment of all pirades at sea in the most 
remote port of the world ... So that if any person whatever . • . with whom 
we are at amity . . . shall be robbed or spoiled in any seas either on this or^ 
the other side of the line, it is piracy within the cognizance of this Oourt.”— - 
The Judge of the High Court Admiralty, 1696| 
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/take cognizance of the violation of the treaty, and only 
Brazilian and English subjects are' capable of so violating it ; 

' as it is, by its nature, limited to them. Similarly, it is' piracy 
by the English law for seamen to lay violent hands on a com- 
mander, but of course only English Courts could punish such 
an offence, and that only in the persons of English seamen, or 
. aliens serving on an English ship.* A vessel belonging to a 
State, and acknowledgingits jurisdiction is asmuch withinthat 
jurisdiction as any part of the States’ territory.t So Lord 
' Stowell said, ** the jurisdiction of the Admiralty of England 
' • • • extends over all criminal acts done by the King’s 
subjects upon the sea in every part of the globe.”}: Ships of 
war and privateers exceeding their commissions, are not 
thereby guilty of piracy by the law of nations, and conse- 
quently are only responsible to the prince who gave the com- 
mission. Bynkershock thinks that a pirate may be tried 
and punished by the nation whose subjects he has plundered ; 
yet when there is a commission, the prince who gave that 
commission should be applied to. And this is probably what 
Molloy means when he says,|l “Foreigners in amity with 
England plundered by English pirates, can obtain justice 
under a8 Henty VIII. c. 15.” “ English Pirate ” is a phrase 
quite inconsistent with our view that absence of nationality 
, is a main characteristic of piracy under the Law of Nations,, 
he should have said an “ English privateer.” 

The punishment of piracy has generally been the most 
severe that could be inflicted. Cicero tells us§ that Pompey^ 
in his raid on the Ciliciah pirates, put to death*^ all who had 
not surrendered themselves voluntarily, and the execution of 
the captain and crew of a pirate ship taken by a lieutenant of 

* Aliens aerying on an English ship gAin all the adyantageS which its flag' 
eonyeys, and mnst» therefore, snhmit to the Oorresponding liabilities.. The eon- 
terse ease also holds good, Lb. *' adhering to the King's enemies by ornlsing in 

their ships can be tried as piracy.” 1. East. P.0» 7p8. 

' t WUdman, II. 202. Thus a man of war in the port of a foreign country is 
exempt from the laws of that oonntry, bemg considered a piece of the territory 
of the State to which (t belongs. See 17 andlS Victoria 0 . 104. 

t Olutfgo to grand jniy, 1^2. ^ | Page 66. I De lege Manilia XII* 
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Verres is alluded to as a matter of course.* The French 
ordonnance pf 1584 condemned pirates to the torture of the 
wheel; that of 1718 punished them with death andxson- 
fiscation of goods, sending their accessories to the galleys for 
life. But with the decrease of piracy and the increase of 
civilization in modem times, the punishment has in 'most 
countries become less severe; it was death under the English 
law, till 7 Will. IV., and i Viet. c. 38, which (amending certain 
previous Acts of the same effect) substituted penal servitude 
for life, or for any period not less than five years, at the 
discretion of the judge, but, by the same Act, any person who 
in commiting a piracy, attempts murd|T or unlawful wound* 
ing, is still liable to suffer death. 

Forfeiture of goods and vessels has almost always been 
part of the punishment, and it seems that if any one were to 
seize a piratical ship, it could not be recovered, in odium 
piratarum praeter alias poenas statutum est ut eorum navigia 
cuivis deripere liceat.”t By the American law the ship is 
forfeited, but not the cargo — except in extreme cases, and, 
where the owner of the cargo joins in the piratical acts. 

As ships of war are considered part of the territory -of the 
country to which they belong, they are, as a general rule, 
exempt from search, wherever they may be. But as the law 
against piracy would otherwise be so many dead letters (for 
pirates would gain immunity by assuming the character of 
ships of war) a ship that professes to be a ship of war may* 
be required to lie to, on reasonable suspicion of piracy, and 
according to the opinion of most writers, no liability is 
thereby incurred by the challenger, provided all proceedings 
cease the moment the mistake (if there be a mistake) be 
discovered.! 

The Supreme Court of the United States have decided || 
that “ ships of war acting under the authority of government 

« In Yezrem II. 1, 6. 
t Zonoh. de juro naatica I. X. 40 0. 

% Woolsey, 8^ 190, 195. 
j| Case of the ** Flora," Ilf Wheaton 43. 
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iHay approach any vessels descried at sea for the purpose of 
ascertaining their real character." As the United States 
have always been foremost in opposing any concession as to 
right of search, any steps which they allow to be justifiable 
may fairly be taken- as the minimum of what may be law- 
fully done under such circumstances. From the numerous 
official documents which passed between England and the 
United States relative to the means to be adopted for sup- 
pressing the Slave Trade, the following rules are drawn by ' 
M. Ortolan* ; — 

1. In case of real piracy clearly proved, it is not only a 
right but a duty to board the pirate, to search and capture 
him by force, whatever flag he may hoist. 

2. In case of good presumption of piracy, the right of visit 
to ascertain the real character is allowed, but it must be 
exercised with great caution and circumspection, as in case 
of error an innocent ship has a claim for satisfaction. 

3. Beyond such “ legitimate suspicion ” no right approach- 
ing that of visit is ajilowed. 

The right of approach to find out nationality (or droit 
d’enqfiete de pavilion en pleine mer) can of course always be 
exercised. 

The Roman jurists, in their keen analysis of rights, arrived 
at the conclusipn that pirates gain neither ownership nor 
legal possession of the goods which they seize, only physical 
detention.t It has since become a fixed principle of Inter- 
national Law, that, generally, goods retaken from pirates 
are to be restored to their lawful owners, when they can be 
found.]; Certain modifications of this rule have been intro- 

* Ortolan— diplomatie de la Mer, SI. zii. 

t Ea qiue piratiB noUs eripnenint, non opns babent posUiminio, qnia jns 
gentium illie non ooncedit at jus dominu mntari possint.” Digest, de oapt et. 
Postil, reyers Tbe same piinoiple was applied to tbe ease of people taken by 
pirates : ** a piratis capti liberi permanent.’* Digest, xlix., xy. 19. 

} Grotins 11, xyii. 9, and iii., ix. 16 He teUs a stoiy about a town wbiob some 
pirates took from the Mhenians, and Phillip from the pirates ; thereupon the 
Athenians demanded of Philip — not that he should give them the town — but 
that he should restore it. *■ 
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duced by the municipal law of various countries, a per 
centage in money on the value of the ship and cargo is 
generally awarded to the re-captors in lieu of salvage : by 
the ordonnance of Louis XIV. it was one third ; by the 13 
14 Viet. c. 26, it is fixed at one eighth of the value. The same 
ordonnance of Louis XIV. fixed a year and a day, as the time 
within which the owners must assert their claim, otherwise 
the goods would go the crown ; just as in England^ the 
goods of pirates which have not been taken from any one, 
and the goods whose proper owners cannot be found, are 
droits of admiralty. Only in three countries — Holland, 
Venice, Spain — ^has the municipal law ||'iffered materially 
from this general principle by giving the property to the re- 
captors : Venice and Holland unconditionally ; Spain,* if it 
had been in the possession of the pirates for more than 24 
hours. These three countries — ^whose commerce probably suf- 
fered more from piracy than that of any others — alleged public 
utility, and the great difficulty of recapture, as the reasons 
for adopting so unusual a course". Valint raises the question: 
if a citizen of a State whose law gives the goods entirely to 
the recaptor, were to take from pirates goods belonging to a 
citizen of a State whose law restores them to the owner, 
what would be done with the goods? He himself thinks the 
recaptor ought to have them: but the opinion of Pothiert 
seems more equitable ; that (in the absence of any special 
convention between the countries concerned) the goods 
should be restored to the owner, minus the usual sum in 
lieu of salvage ; for the law of the recaptors country has no 
jurisdiction over the goods of a foreigner. On the same 
principle, goods belonging to the subject of a country whose 
law gives such propeiRy to the recaptors, ought not, when 
taken from the pirates, to be restored to the owners, even if 
the law of the recaptors own country directs such restora- 

* Martin’s Essay on PriTateers, oh. 8 . 
t Comm : Snr Toid, do la marine, III, 9. 8 , 10. 

I Traite de proprieM. U)1 
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tion.* A difficulty arose in 1823 in the case of the 
which had been plundered by a piratical brig : on the brig 
being captured by H.M.S. Spey^ a great quantity of money 
found on board of it was claimed by the owners of the 
Helm : the claim was rejected, on the ground that, even if 
it could be established that the money proceeded from their 
goods, it was doubtful whether, in strictness of law, the 
owners of the Helen could claim it. On appeal Lord 
Stowell affirmed the sentence, but admitted that the parties 
had equitable right to the money, and recommended an 
application to the Crown. On application being accordingly 
made, the Lords of the Treasury paid the proceeds to the 
owners of the Hehn^ minus law expenses. With the above 
mentioned exceptions, municipal law has only given greater 
efficacy to the realization of the principle that goods 
retaken from pirates should be restored to the owners,!” a 
principle which has been acknowledged in almost every 
treaty of commerce both in ancient and modern times 1 
Privateering is a relic of the early times when State navies 
were not fully developed or permanently established, and 
when the chief means Governments had of carrying on 
naval warfare was to hire, or seize merchant vessels and 
equip them temporarily as men-of-war.|| When State navies 
were established, privateers^still continued to be used as an 
auxiliary means of carrying on war : it was obviously most 
convenient for a State with large commerce and small State 
navy, to be able, on a sudden emergency, to arm and com- 
mission her merchantmen, thus employing the sailors whose 
ordinary occupation the war had interrupted, and so protect 
herself from aggression; but the evils of the system are 
equally patent, and writers of all classes have in all times 

I* 

* WbeatoniB El. of Int. Law., 439. 
t Hazzard Admiralty Caaea, 1. 142. 

X Ortolan (dip. de la mer, 1. 224, note) mentiona 16 treatiea, to whioh 15 
oonntriea were partiea, between 1658 to 1861, containing a proviaion to thia 
ofibot. 

II Merchantmen in t^oaeciaya were generally more or leap armed. 
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urg^d its abolition.^ *The great objections to it are, that the 
hope of plunder and not patriotism is generally the motive 
of those who engage in it 5 tl^t very little control is exercised 
over such vessels either by the government which gives the 
commission, or by the officers, who are often inexperienced 
or untrustworthy ; that at the end of the war a vast amount 
of wild characters are thrown upon the country, who are 
unable *to settle down to any of the occupations of peace, and 
who therefore, not unfrequently, become pirates. 

Privateers, with commissions from their own country, fight- 
ing only against such enemies of their ^wn country as are 
limited in those commissions, have never been considered to 
violate general international law ; nor, till quite lately, have 
they been prohibited by particular conventions^ But as to 
neutrals who take commissions from neutral powers, there 
has been discussion, and it will be better to treat the several 
phases of the question separately, noticing which ^of them 
constitutes piracy by the law of nations, and which consti- 
tutes piracy by special convention or municipal law. 

A. A privateer with one valid commission is not a pirate by 
the law of nations, for the essential characteristic of a pirate 
is that he has no real commission ; and so, there being no 
government that can be held answerable for his acts,t he 
must be^made to answer for them propria persottA, 

B. A privateer with valid commission exceeding that com- 
missiofv^ e,g,y by depredating on other nations than those 
against which it is commissioned, is not a pirate by the law 
of nations, so long as it does not utterly abandon its national 
character. J 

C. A jieutral holding a commission from a belligerent. t- 
Various States have at warious times prohibited their subjects 
from taking part in contests with reference to which those 

* Wheaton, W., 2, a. 10 ; Kent., i., 97. 

t Kent, i., 199. So Bynkershoek : * Sed pirata qnis sit neone inde pendet, 
an mandatnm pvmdantl hahuerit, si habuerit et arqnetnr id excesaisBa non 
continnseiun habnerine pro pirata.** 

X Qiucatiouos Juris Puhlioi, i., zvii. Sir J. JtoukyiB, however, in 1G76, enun- 
dated a contrary opinion. 

4Q 
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States have been neutral.* And many treaties have been 
made between two or more countries, declaring it piracy for 
the subjects of one country to take letters of marque from 
the enemies of the other.t Of course, in such cases, only 
the subjects of the high contracting parties are liable to the 
punishment, which punishment only the high contracting 
parties themselves can inflict. There are writers who 
approve this form of privateering in some cases, e.g., Vattel,]: 

Ceux la seuls sont excusables, qui assistent de cette 
mani^re une nation dont la cause est indubitablement juste, 
qui n’a pris les armes que pour se guarantir de I’oppression : 
si Taniour de la justice, plut6t que celui du gain les excitoit 
A des genereux efforts a exposer aux hasards de la guerre 
leur vie ou leur fortune,*’ but this is merely the sentiment of a 
French theorist ; when we find an actual instance of such 
noble minded privateers risking their lives and fortunes, 
without hope of gain, on behalf of an oppressed nation, we 
shall be ready to relax in their favour either international or 
municipal law — ^whichever their chivalry may have led theifi 
to violate. 

D. A privateer armed with two or more commissions . — That 
this is a pirate by the law of nations (being equivalent to a 
ship without any commission) is unquestionable in the case 

' * James 1. declared tliat any ship, baviDg more English than foreign sailors, 

* committing Tiolenoe against an ally, should be treated as a pirate. By the or- 
donnanoe of Lonis XIV. French sabjeots taking commissions from foreign princes, 
without their sovereign’s permission, wore to be treated as pirates. — Sweden, 
though in 1715 she offered commissions to foreigners, yet in 1784, when she was 
hera^'a neutral, forbad such interference on the part of others. The wild pro- 
clamation of the French Directory, in 1798, that all neutral sailors in the British 
Fleet would be considered pirates, was without precedent, and is not likely to be 
made a precedent by others. ^ 

t Treaties between England and United Provinces 1667, Nimegnen Byswick 
Utrecht.— Between 1794 and lhl6 the United States of America made treaties 
to this effect with England, Netherlands, Pern, Bolivia, Prussia, Spain, Sweden, 
and France. The latter may serve as a specimen, ** auoun snjet du Roi tree 
Chretien ne prendra commission dolettres de marque pour armer qudqne vaisseau 
on vaiBseanz, a I'effet d’agir comma oorsaire^ centre les dits etats unis etc . . . 
et fd quelqu’nn de Tune ou de I’autre nation prenoit de pareiUes commissions on 
lettres de marque it sent puni commo pirate.'* 

% Vattei, droit des gens iii., xv., 8. 829. 
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where a ship takes commissions from two or more States 
which are at war with one another ; but when a ship takes 
commissions from two or more allied States, it is not, ac-* 
cording to some writers, piracy by the law of nations. But 
the better opinion seems to he that it is such piracy, for, as 
Wheaton observes,* “ the co-belligerents may have adopted 
diflFerent rules of conduct respecting neutrals, or may be 
separately bound by engagements* unknown to the party.” 
As the case of a commission from two or more allied States 
is the most uncertain of all the cases, it will be better to 
look into it more closely : it is capable ^f some modifica- 
tions. 

I. Where the ship holding the commission from two or 
more allied States does not belong to either of those States ; 
here it would seem to be a pirate by the law of hations, and 
would almost certainly infringe some special convention. 

II. Where the ship belongs to one of the Allied States, 
its commissions are limited to operations against States 
which are hostile to both the allied States, and it does not 

' exceed its commission. This would not be a pirate by the 
law of nations, but might be so by the infringement of 
special convention or municipal law. 

III. Where the ship belongs to one of the allied States, 
but its commissions are not against only those who are 
enemies of both the allied States, or even enemies of one of 
the allied States, in either of these cases it would be a 
pirate by the law pf nations, as well' as, probably, a pirate 
by special convention. 

E. A vessel fighting under a flag other than that of the 
State whose commission it has, is a pirate by the law of 
nations, for it has ipso Jticto renounced its nationality.t 

F. Ships with pretended commissions from authorities 
which are not really independent political communities or 
Sovereign States, are pirates by the law of nations. Two 
instances of this may be cited. 

* w 

* Wheaton’s Elements of Int. Law, U., 11. 15.* t l^otliier (Euvres. ix., 140. • 

40 — a 
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I. James Il.f after his abdication, commissioned ships to 
operate against England ; it was decided at the time that 
they were^ pirates, on the following grounds * 

1. It is possession, and the power of making peace and 
war on behalf of a nation, that gives a ruler an international 
position, which is therefore accorded to de facto rulers, such 
as Cromwell; influence in the Councils of Nations depend 
on power; James was then only a titular prince.t 

2. James had no jurisdiction to adjudicate prizes, and to 
prevent general robbery. 

3. Englishmen could not take commissions from any one 
to attack their fellow subjects. This reason only tends to 
make the offence piracy by municipal law. 

The chief point urged in support of the validity of the 
commissions was, that those who fought for James in Ireland 
had been treated as lawful enemies and not as traitors.]: 
The colourable authority of James should perhaps have been 
sufficient to excuse them from the extreme penalty of piracy ; 
y'et some of them appear to have been executed, probably on 
political rather than legal grounds. 

. II. In 1820, commissions from Avry, Brigadier of the 
Mexican Republic,” — a Republic that was not only un- 
recognised, but even unknown — ^were not held to authorise 
capture at sea, or exempt the holders of them from convic- 
, tion as pirates. || 

The evil of privateering has been restrained by the 
modern custom of requiring a judicial sentence § for every 

* Phillimore, i., 398. 

t Hallam: ** An abdicated or detbroned Monarch may preserre Mb title 
by the courtesy of other States, but cannot rank with Sovereigns in the Tribunals 
where public law is administered.” — History of England, i , 219. 

t See State Trials, xii., 1269 (1693). On tMs occasion, one of the Lords of 
tie Privy ConnoU defined piracy as ** the seizing of ships and goods by no com- 
mission, or, what was Ml one, by a void and null one if we add **on the high 
seas,” this make a very fair definition of the offence. — Phillimore, i., 4(^. 

II Onrtis, American Beports, iv., 698. 

. S Until the captor is invented by sentence of condemnation, the right of 
property is in aboyanoe, oir in a state of legal sequestration. — ^Eent, i., 109. 
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maritime capture^ The feeling against it has increased, 
and many individual States have restricted the power of 
their subjects to aid foreign belligerents* ; but there was no 
general prohibition till 1854 when the Austrian, Spanish, 
Hawaian, Danish, and Swedish Governments declared 
jointly, that if any of their subjects accepted commissions as 
privateers they should be treated as pirates, not only by their 
own country, but by foreigners ; they also refused to admit 
privateers into their ports. Shortly afterwards, the powers 
which took part in the Treaty of Paris, 1856, united in a 
declaration, Privateering is and remains abolished but 
the parties to this declaration reserved to themselves (at the 
instance of the Russian minister) the right of using privatteers 
in case of war with States, which, like the United States of 
America, had not acceded to the declaralion.t 

The greater humanity of modern times has led to this : 
that neutrals who join belligerents in naval operations 
against a country with which their own country is at war, 
are generally held to be pirates. When, in 1850, Lope2 col- 
lected a band of adventurers in the United States (which was 
then at peace with Spain) and with them attacked Cuba (a 
dependency of Spain), a discussion arose in the English 
House of Lords, in the course of which Lord Brougham said, 
emphatically, “the law is clear — ^those men are pirates.” 
In the next year the attack on Cuba was repeated, and fifty 
adventurers, “ without God, without law, and without flag,” 
were shot as pirates. 

* Ry., 69 Geo. III., 0. 69 : '* Persons oat armed vessels to aid foreign 

powers without His Majesty’s leave, or assisting or being oonoomod in^snoh 
fitting ont with intent that it shall be used against people with whom H. M. 
is not at war, shall be deemed fgiilty of a misdemeanour, and on oonviotion be 
pnnishod by fine and imprisonment, and the vessej^be forfeited.” 

t The United States refused to accede, on the ground that privateers wer» 
their only means of defence against the larger navies of Europe ; offering, how- 
ever, to dooede, if private property of all sorts should be excepted from seizure 
m war (exo^t contraband of war). '* If this exception should become incor- 
porated in the law of nations, her attitude will be one of great advantage to the 
world ; if not, her plea of self-defence will probably be regarded in another age* 
as more selfish than wise,”— says Mr. Woolsey, Jiimself an* American. (Inter- 
national Iiaw, 176). 
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By the Statute of Treasons (25 Ed. III. c. 2) piracy was 
made a felony/ before that it had been felony in any alien^. 
treason in a subject.''^ But, Lord Coke says,t a pardon of 
felonies would not pardon piracy, which was not a felony 
whereof the common law took any knowledge, but was only 
punishable by the civil law, and attainder by the civil law 
wrought no forfeiture of lands or corruption of blood. 

Since many pirates escaped because trial was before the 
admiral or his lieutenant, after the civil law, which required 
confession or very clear proof before the punishment of death 
could be inflicted, and since the crime of piracy was difficult 
to prove clearly, because the eye-witness, if not accomplices, 
were generally murdered, therefore it was enacted by 28 Hen. 
VIII. c. 15, that all treason, felonies, robberies, murder, 
and confederacies hereafter to be committed in or upon the 
sea, or in any haven, river, creek, or place where the Admiral 
or Admiralty have, or pretend to have, power, authority, or 
jurisdiction, shall be enquired, tried, heard, determined, 
judged in such shire and place in the realm as shall be 
limited by the King’s commission, to be directed for the 
same in like form and condition as if any such offences had 
been committed or done in or upon the land, and such com- 
mission shall be had under the king’s general seal, directed 
to the Admiral and certain Commissioners, to hear and 
determine such offences after the common course of the laws 
of the realm used for treason, &c., committed upon the 
land.” The Commissioners, or four of them, were to have 
power to enquire of such offences by the oath of twelve good 
and lawful inhabitants of the shire, every indictment found 
and presented before them for such offences committed on 
the sea was to be effectual, and those convicted were to 
suffer such pains of dekth and forfeiture of lands, and goods 
and chattels as if they had been convicted of similar offences 

* Absence of nationality was not then considered a neoessary dharaoteristio of 
piracy, and piracy was extended to acts whioh it would not now, in striotnesB, ba 
^Old to indadc. 


. t^Coke ui., Inst. 112. 
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upon land. This was not to apply to any persons who of 
necessity took victuals, rope, anchors, &c., from a ship that 
could conveniently spare them, provided payment was made. 
There was to be "ho benefit of clergy* or privilege of 
sanctuary. Even this Act, says Lord Coke,t did not alter 
the offence, but left it, as it was, a felony only by the , civil 
law. 

By 16 Car. II. c. 6, it was enacted that if the master of a 
vessel of more than 200 tons and 16 guns, yielded to a pirate 
without resistance, he was incapacitated from again taking 
charge of an English ship, and any ship of less burthen was 
not to yield to a Turkish pirate of les^ than double her 
number of guns, without fighting ; if any mariners refused to 
fight when ordered, they were to lose all wages due, and 
suffer imprisonment for not more than sue months.]: 

This Act was passed because certain Turkish pirates were 
then in the habit of giving back part of the cargo if no 
resistance was made. 

By II & 12 Will. III. c. 7 (made perpetual by 6 Geo. I. c. 9) 
it was declared piracy for an English subject to commit acts 
of hostility against other English subjects, under colour of 
commission from any foreign power ; and for a commander 
or seaman to betray his trust, or yield up anything to pirates. 
This was passed, it would seem, for the purpose pf repressing 
the ships commissioned by James as privateers against 
England. 

The numbers of pirates being much increased, 8 Geo. I., 
c. 24 (an Act 'for the 'more effectual suppression of piracy) 
declared that, 

I. Commanders of ships and others trading with pirates 
and furnishing them with stores shpuld be adjudged guilty of 
piracy. 

* Benefit of clergy consisted originally in the pririlege of derks in orders who 
^hen proseented in the temporal court, coa]d daim to be discharged thence and 
handed over to the Oonrt Christian, in order to make '* canonical purgation.’*' 
From derks the privilege was extended to all who conld read, and so were 
capable of becoming derks, and to peers. It only applied in capital felonids, 
and in the case of laymen, commoners, only to^he first ofiTence. It was abolidied 
by 7 and 8 Geo. IV., c. 28. Bee Stephen’s Bladutftne, iv., p. S 8 J. 

t Coke iii., Inst. 112. { See Abbott on Shipping. 
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2. The forcible boarding of any vessel (though witRout 
seizing or conveying her off) and destroying op throwing any 
of the goods overboard, should'be considered piracy. 

3. Ships fitted out to trade with pirates, should be forfeited 
half to the Crown, half to the discoverer. 

4. There should be no benefit of clergy. 

5. Sailors maimed by pirates should have a reward,* and 
be admitted to Greenwich Hospital. 

6. Master and seamen, not doing their best to protect ships 
against pirates, should forfeit their wages and suffer six 
months* imprisonment. 

7. To prevent desertion (and so piracy) no master was to 
pay in advance a sum exceeding half the wages due, on 
penalty of double the sum so advanced. 

This Act, which was at first for 7 years, was made per- 
petual by 2 Geo. II. c. 28. 

, Any natural born sulyect or denizen who, in time of war, 
shall commit hostilities at sea against any of his fellow 
subjects, or shall assist an enemy on that element, is liable 

/ 

to be tried and convicted as a pirate under 18 Geo. II. c. 3a. 

Under 28 Henry VIII. c. 15, there was great difficulty in 
convicting persons who bad committed piracy in the East, or 
West Indies, as they had to be sent to England : so by 11 & 
ift Geo. III. c. 7, it was enacted that piracies might be tried 
and adjudged at sea, or in any part of the Colonies, by 
commission under the Great Seal or seal of Admiralty; 
also, that if any of his Majesty’s subjects should commit any 
robbery or act of hostility against other his Majesty’s subjects 
on the sea, under colour of commission from any foreign 
Prince or State, he should be taken as pirate, and suffer 

such pains of death and loss of land^, goods, and chattels as 
pirates ought to suffer.” The following persons were also 
declared to be pirates, viz.: commanders or mariners who 
betray their trust — who piratically and feloniously run away 
with the ship or boat — corrupt, or lay violent hands on 


. ‘Of. 22 Car. 11.11. 
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/ 

officers, or mariners* who had pirates, are accessory to, or 
conceal them. If a ship was defended against pirates and 
some of the crew slain a sum, of not more than 2 per cent, 
on the value of the ship, was to be awarded by impartid 
"persons and distributed among the survivors and widows and 
children of the slain. Persons who discovered 'a plot to run 
away with a ship were to be rewarded — at the rate of £10 
for a ship of 100 tons, and £15 for a large vessel. 

The above Act was made perpetual by Geo. IV. e. '49. 
an Act for encouraging the capture or obstruction of piratical 
vessels or ships, which further enacted that : 

1. £20 should be paid for each pirate \.aken or killed, and 
£^ for each pirate not taken or killed, who was on board a 
piratical ship at time of attack. 

2. Ships and goods belonging to British subjects retaken 
from pirates should be restored to their owners on payment 
of one-eighth as salvage money. 

7 Will. IV. and i Viet. c. 28, Acts to amend certain Acts 
relating to the crime of Piracy, declared that : — 

1. Any one who attempts murder while committing piracy 
shall suffer death as a felon. 

2 . Persons convicted of offences, which by previous Acts 
are piracy and punishable with death, are to be transported 
for life, or for any term not less than 15 years,t or to be 
imprisoned for any term not exceeding three years, at the 
discretion of the magistrate. 

3 . Principals in the second degree and accessories before 
the fact are to be punishable in the same manner as princi- 
pals in the first degree. Accessories after the fact are to 
suffer imprisonment for any term not exceeding two years. 

* In Bex T. May, mariners who, not agreeing with the Oaiptain, seized him, 
put him ashore, and carried away the ships were adjudged pirates and exeomted* 
— ^Fetersdorf. Abridgement of cases xiii. 849. 

t The punishment of death for piracy is not hereby ad^litAed : the Act oqly 
empowers the magistrate to punish with death or transportation, or imprison- 
ment at his discretion, in oases where piracy u not accompanied with murder. 
As lately as 1864, five foreigners were execj^ted at the Old Bailey for murder 
and piracy. 
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Under 8 Viet. c. 2, Justices of Assize may tiy offences com- 
mitted on the high seas ; the venue to be the same as if the 
offences had been committed in the country in which they 
are tried ; material facts must be averred to prove the offence 
to have been on ** the high seas.” 

The 13 & 14 Viet., c. a6 (1850), is an Act to repeal an Act 
of 6 Qeo. IV. “ for encouraging the capture and destruction 
of piratical ships,” and to make other provisions in lieu 
thereof; but not so as to affect the payment of bounty 
under the said Act. 

1. If any of Her Majesty’s ships attack persons alleged 
to be pirates, the High Court of Admiralty in England, 
and the Courts of Vice-Admiralty in otner Her Majesty’s 
dominions are to take cognisance of such cases, and adjudge 
the persons and vessels. 

2 . Lists and returns of such cases are to be sent to 
the Lords Commissioners of the Admiralty, with a view to 
their making fitting rewards : this applies to the East India 
Company’s ships and vessels. 

It is a curious fiict that the ever memorable ship money 
was imposed for the purpose of defraying the expenses of 
putting down pirates : as is declared in the first writ for that 
tax to the Mayor, &c., of London ; “because we are given to 
understand that certain thieves, pirates, and robbers of the 
sea, as well junks, enemies of the Christian name, or others 
being gathered together wickedly taking by force and 
spoiling the ships and goods of our subjects, and of the 
subjects of our friends on the Sea .... we command that 
ye provide “ [here six ships with tonnage and crews are 
specified] ” for the safeguard of the sea and defence of you 
and yours.” * , , 

If a piracy be committed by only one of the crew 
of a ship, the whole ship’s company are presumed to have 
assented to it, unless they can shew evidence to the 
contrary. If a i»rate assault a ship and kill a man, all 


Oobbett. Trids, UL, 038. 
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on board the pirate are principals to the murder/’* * * § Afl 
who do not leave a piratical ship when opportunity offerSt 
must certainly be held guilty; but a man who was ill, and 
staid below all the time he was on board, was let off in a 
case when the rest of the crew were executed.t 
As to risk when a contract is made to carry goods safely 
with the limitation ‘^excepting accidents that arise by the 
act of God and the Queen’s enemies.” This exception does 
not include loss by attack of pirates. The expression, 
perils of the sea,” however, has been held to include such 
losses, and also loss by mutiny of the crew.|| Deviation 
from the direct route when made (o amid pirates does not 
invalidate the insurance. A lender on bottomry runs the 
risk of loss by piracy, as one of the dangers of the sea/’§ 

As to proceedings for piracy at the present day, the indict- 
ment must charge the offence to be feloniously and pirati- 
cally committed, and lay every material fact within the 
jurisdiction of the Admiralty. The evidence must prove .the 
act, or acts, to have been committed within the jurisdiction 
of the Admiralty ; that there was animus furandi; and that 
violence was exercised, or at least that the goods were^ 
delivered up under the influence of fear. If ^ 

By the Constitution of the United States, Congress can** 
** define and punish piracies and felonies committed on the 
high seas, and offences against the law of nations.” In 
accordance with this power. Congress proceeded to define 
piracy by the Act of April 30, 1790 : 

“If any person or persons shall commit upon the high 
seas, or in any river, haven, basin, or bay, out of the juris- 
diction of any particular State, tt murder or robbery or any 
other offences which, if committed within the body of a 
country, would, byjthe laws of the United States, be punish- 
able with death ; or if a captain ^or mariner of any ship or 

* State TiialB, ziv., 1067. t Jacob’s Law DioEonarj, Bob. pirate. 

% Mand and Pollock, Merchant Shipping, p. 144. 

II Pickering ▼. Barclay : 9 Boll. rep. 248. 

§ Park on Insnranoe. p. 112. 
f Gf . Bnasell’a Orimea and Misdemeanours. 

** U. S. Constitution, 1., titi., 9. ft one of the United States. 
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vessel, shall piratically and feloniously run away with such 
ship or vessel, or any goods or merchandize to the value of 
50 dollars, or yield up such ship or vessel voluntarily to any 
pirate, . . . Every such offender shall be deemed taken 

and adjudged to be a pirate and felon, and being thereof 
convicted,, shall suffer death.” 

Accessories before the fact to be liable to like punish- 
ment. It was subsequently ruled* that this Act did not 
entitle the Courts of the United States to punish as 

piracies acts of robbery committed by persons not citizens 
of the United States on board ships belonging exclusively 
to subjects of foreign States (they being under the jurisdic- 
tion of their own State and the United States having 

nothing to do with acts committed against the particular 

sovereignty of a foreign power), but that the Act did 
apply to robbery committed by a crew acting in 

defiance of all law and acknowledging obedience to no 
government or flag : the moment a vessel assumed a piratical 
character, the crew came under the Acfof Congress.t There 
seems to have arisen some hindrance to the effectual work- 
ing of this Act, perhaps it was that these were offences which 
were not punishable with death on land, and therefore not 
piracy under the Act, which nevertheless, it was felt ought 
to be punished as piracy when committed on the sea. 
Accordingly, on March 3, 1819, a temporary Act of Congress 
was passed, enacting, “ if any person on the high seas shall 
commit the crime of piracy as defined by the law of nations, 
he shall on conviction suffer death.” This was perpetuated 
by the Act of i8zo, which also declared that if any of the 
crew of a piratical ship should land or commit robbery on 
shore, he should still be considered a pirate and suffer death 
under the Admiralty jurisdiction. By +he same Act, any 
person who, within the Admiralty jurisdiction of the United 
States, and out of the jurisdiction of any particular State, 
should surprise or by open force or violence maliciously attack 


* U. S. T. Palmer, 8 Wheaton, 810; of. Oortifi, American Reports, iy., 814. 
t United Statesi v. holmes. 5 Wheaton. 412. 
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or set upon any ship belonging in whole or in part, to the , 
United States, or to any citizen or citizens thereof, or to any 
person whatsoever — ^with an intent unlawfully to plunder 
the same ship or vessel, or to despoil any owners thereof— 
every person so offending should be deemed guilty of felony 
and punished with fines and imprisonment. 

This mitigation in the punishment for acts of piracy pre* 
ceded a similar change in the English Law by 17 years. 
Under the Act of 1846 a captain or officer piratically or 
feloniously running away with his ship or yielding it up 
voluntarily to any pirate, is to suffer fine and imprisonment, 
and by an Act of the next year, subje|ts of foreign States 
found cruising against vessels and property of the United 
States, contrary to the provisions of any treaty,t may be tried, 
convicted and punished as others charged with piracy. 

During the American civil war, the question inevitably 
arose, whether Confederate privateersmen were to be con- 
sidered pirates by the American Istw? Whether their 
commissions were recognized or not, most undoubtedly they 
were pirates, because : — 

I. If their commissions were not recognized (as the 
Government of the Federal States had not recognized them, 
and it was impossible for the Federal Courts to do so), they 

.were pirates by the law of 1820. inasmuch as they had com- 
mitted the crime of robbery upon the high seas, on a vessel 
belonging to citizens of the United States. 

II. If, on the other hand, their commissions were re- 
cognized, they were pirates under the. law of 1790, which 
declared that any citizen who shall commit an act of piracy 
or robbery, against the United States or citizens thereof, 
under commission • from a foreign State, shall be deemed a 
pirate, and on conviction suffer death.:!: 

In neither case were they pirates under the law of nationsi^ 
** If a number of persons, large or small, associate together 
and undertake to establish a new Government, and assume '' 

* 7 Will. IV. and 1 Viet. C. 88, See abora « 

t For piracy by manioipal la«r, and speoiil international oonventiim. See abote . 

X Bee Bumard’s British Nentrality, p. 119. 
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thft^aracter of a nation, and as such to issue militaiy com- 
suasions, any other nation may, according to its view of 
policy or duty, either utterly refuse to acknowledge the 
existence of such' assumed Government, and treat all who, 
acting under it, commit aggressions upon the ocean as mere 
pirates; or each nation may fully recognize such new 
(Government; or it may adopt any intermediate course 
between 1 these two extremities,” as Great Britain did in 
relation to the Confederates, not treating them as pirates, 
but leaving the Federals to deal with them according to their 
sense of justice and policy : ” against this her position we 
have nothing to urge under the law of nations, or treaty 
stipulation.” * 

The most philosophical treatment of the crime of piracy 
and apportionment of punishments is to be found in the 
French law, of April loth, 1825. The law .in its original 
fbrm is in paragraphs, with the punishments put together at 
the end of all, but it may be thus arranged more symmetri- 
cally in this manner : — 

The following are to be treated as pirates and held liable 
to the annexed punishments : — 

I. Every individual forming part of 

(a) The crew of an armed ship which sails without lawful 

commission and proper papers : 

Puttishment , — Captain and officers, hard labour for life ; 
sailors, hard labour for a time. 

(b) The crew of a French ship which commits depredations 

on ships of France, or of powers with which France 
is not at war : 

PMMrskiMWt.— If without wounding or murder, death 
for the captain ; if with wounding and murder, 
, death for all. 

(«)/ French crew which carries off ships with violence to com- 
mander : 

* Spiagne. AAminlty deeinoiiB, ii., 266 (duoge to gnad joiy at Boston, 
Oet., 1861) : — ^It is gnite possiUo, as PUlliinore obsorras (i., 892.), that when 
part of a eonntiy is in tebelUon, its ousts against its own oonutiry may not be 
]M*aqr> while its sots ag ain st eitisbnB of other conntries may be piiaoy. 



HISTORICAL SKETCH OR THE LAW OF PIRACY. 639 


PmishtHent. — Officers, death; sailors, hard labour for 
life. If accompanied by minder, death for all. 

(d) French crew which hands over ship to enemy or pirates : 

Pmishmetit , — Death for all. 

II. Captain and Officers of ship which commits acts of 
hostility and depredation under other flag than that of power 
from which their commission is held : — 

Punishment . — Hard labour for life. 

III. Commander who carries commissions from two or 
more different States. 

Punishment, — Hard labour for life. 

IV. {a) Evety Frenchman who take^ commission from a 
strange power without permission from the king : 

Punishment. — Incarceration {reclusion). 

{b) Evety Frenchman who, having obtained such commission 
with permission from the king, commits acts of 
hostility against French ships : 

Punishment. — Death. 

The ordonnance of Louis XIV. had defined pirates simply 
as “ Sea rovers who have no commission from any sovereign 
Princes.” 

We have now traced the law of piracy from the earliest 
times to the present day, when there is very little occasion 
for such a law. For although the offence still lurks in the 
seas of China, among the Islands of the Malay Archipelago, 

' and in other of the outskirts of the world ; yet the time has 
long passed away when it was not unusual for a whole crew 
‘to be executed for having “committed many and great 
piracies in most parts of the known world without distinc* 

' tion, upon all nations, and persons of all religions.”* Such 
piracy as is still to, be found, is chiefly piracy by special 
convention, or by municipal law. £ut the historical interest 
attaching to the study of the subject is great ; for the de* , 
crease of piracy has been correlative to the increase of 
civilixation, the springing up of international amity, and 
the development of maritime resources. 

* state TriaU, sSt., 1070. 



640 THE PUBLIC PROSECUTOR SYSTEM IN GERMANY. 


IV.— THE PUBLIC PROSECUTOR SYSTEM IN 
GERMANY. 

(Continued from the April Number^ page 358) 

By Edward Zimmermann, LL.D. 
npHE important subject of criminal procedure by a system 
so complicated as that of the public prosecutor cannot 
be fully detailed in the columns of this review, and we there- 
fore wish our readers may distinctly bear in mind that in the 
present article, only the leading principles of the German law 
and practice will be touched. 

Germany is very far from a uniform code of criminal 
procedure. There are very different systems in the different 
States, and even in the same State. In Prussia, for example, 
there are at least three different systems. In Rhenish 
Prussia, the Napoleonic codes have been adopted for more 
than half a century. In Prussia proper, i.e, the old provinces, 
a system anklagous to the French form of criminal procedure 
was introduced, in 1849, while a third system has, since the 
year 1867, been put in force by Royal ordinance in the pro- 
vinces of Nassau, Kurhessen, and Hanover, newly annexed 
Prussia, in lieu of the old system of public prosecution, 
which was partly based on more liberal principles. In Saxony, 
the public prosecutors are subject to the control and direction 
of a public prosecutor general, the present occupier of the* 
position being Dr. Schwarze, well known as an eminent 
authority on criminal procedure. In Bavaria and the Grand 
Duchy of Baden, the institution of « criminal proceedings by 
the public prosecutor are regulated l)y special laws, and 
different systems ' exist in other German States. It will 
be obvious, from this statement, that any attempt to delineate 
all the different systems would be simply a failure, and we 
shall therefore content ourselves with a mere general outline 
of the position' of the public prosecutor in the judicial 
system of Prussia propbr. 
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Anyone^in England, may act as public prosecutor; in Prussia 
on«the contrary, no one but the public prosecutor can institute 
criminal proceedings. The office was introduced by a law 
passed in '1849, and there are numerous other ordinances 
which regulate his position. Courts of Justice are not per- 
mitted to entertain any prosecution without his application. 
At every district court a public prosecutor is appointed who 
must have obtained the highest legal qualifications, equal to 
those of a judge of the superior courts. It is his duty to use 
every effort to discover the author of any crime which has 
been committed, and to prosecute the offender before the 
court. Whenever occasion requires tl^j Minister of Justice 
must give assistance to the public prosecutor, over whom he 
exercises a direct control, and directs his officers and assistants. 
At every Court of Appeal a public prosecutor, with a superin- 
tending authority, attends. The superintending public prose- 
cutor, the public prosecutors and their assistants do not 
belong to the class of judicial functionaries, and in the exer- 
cise of their official duties they are not subject to the super- 
vision of the courts. Public prosecutors are only subject to 
their superintendent, and he with them to the Minister of 
Police. Public prosecutors are appointed by the King, on 
the recommendation of the Minister of Justice. They must 
watch that in all criminal proceedings the laws are observed, 
so that not only the guilty should be punished, but also that 
the innocent should not be convicted, nor even prosecuted. 
Should the public prosecutor decline to prosecute, an appeal 
can be made to his superintendent. 

In minor offences, police or other petty officers prosecute. 
All prosecuting officers and their staff of clerks receive fixed 
salaries, and are not permitted to accept fees. They per- 
sonally conduct the cases before tl^ courts, and combine the 
work both of solicitor and counsel. 

A short exposition of the criminal procedure in Prussia 
may best explain the immense importance of the office of 
public prosecutor. 

There is no trial by jury for pelitical offences or for those 

41 
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committed through the press, but there is a special court for 
the trial of politick offenders without juries. In principle, ^ 
no ghvemment qllicer is amenable to the courjts for any 
alleged wrong 4^ne in the exercise of his office. The Grand 
Jury is unknown, and there is no preliminary enquiry in this 
respect similar to the English system. 

The appointment of the public prosecutor being made by 
the King, on the recommendation of the minister of justice, 

' who Appoints the assistants, without the concurrence of the 
judges, to the government alone the assistants look lor a 
definitive appointment and advancement, not only in this 
particular sphere, but also for promotion to the Bench. No 
' such appointment is dum se bene gesserit ; an officer in such a 
. position must do something more ; he must give satisfaction. 
He is liable to be removed to another quarter if he does’ not 
give satisfaction to the government, and may look in vain 
for an improved salary, for honour, or distinction. Can such 
an arrangement be considered a really sound basis for the 
administration of criminal law, or a fair solution of the 
question in what hands the most sacred rights of life and 
honour should be placed ? Is there any human being who, 
questioned whether he would commit the slightest interest 
in his personal welfare to the hands of an officer so situated, 
would answer in the affirmative ? 

' (But now let us look to his office. His primary duty is to , 
haye the perpetrator q|jg^crime discovered, and to prosecute 
him before the courts, but, as we have said before, also to 
protect the innocent from unjust prosecution. Surely this is 
too solemn a task to be entrusted to one, who is absolutely 
dependent upon his superiors. But this is not all the im- 
pediment to a fair fulfilment of his duties. The assistants, 
nominated by the minister of justice, under the direction of 
the public prosecutor, are not at liberty to use their own 
judgment and discretion in forming an opinion of a criminal 
; act, as to the propriety of either prosecuting a person, or 
treating him as innocent. The public prosecutor himself is 
likewise subject to the supervision of a superintending officer. 
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and both must follow the instructions of the minister of 
justice. Thus the virtues, the inclinations, and even the 
weakness of the minister will pervade the prosecutions. 
There cannot be independence, for (not to mention other 
possible influences) if the colleagues of the minister had any 
complaint to bring forward, he of course would direct the 
public prosecutor accordingly. The position of the public 
prosecutor as regards the bench and the public is this. He is 
not subject to the supervision of the courts. Being an inde- 
pendent administrative ofiicer, co-ordinate with the Court, 
the judge knows well that he acts upon the instruction of 
the minister of justice, and so lon^ as judges are sub- 
ject to human frailties, their position will be seriously in- 
jured as fair administrators of the law, when they are sub- 
servient to the minister’s recommendation for their increased 
remuneration, promotion, or honourable distinction. If the 
judge is dissatisfied with the proceedings or behaviour of the 
public prosecutor, he has no power over him, but can only 
complain to the supervising ofiicer, and finally to the minister 
of justice. The bench in England would certainly not tolerate 
such a position. Whatever the letter of the law may say, 
a public prosecutor, backed by the minister of justice, 
must obtain an influence and authority to which the judges 
ultimately will look more or less as a matter of course. 
Lastly, as regards the public : Prosecutions being only in- 
stituted through the public prosecutor, a private individual 
has no other remedy against the criminal than an application 
to the public prosecutor, and, on his refusal, to appeal to the* * 
superintendent, while if he supports his subordinate, the 
private party having no appeal to the Courts of Justice, there 
is an end of the * ma|ter. There is no proper protection • 
against an over zealous, nor against 4 he prosecutor cunctator^ 
If, on the one hand, we find a special provision that the 
public prosecutor is*not under the supervision of the Court 
of Justice, we are not, on the other, prepared to say that ' 
the Bench is not under the control of the public prosecutor. 
We are by no means sure that thc^ Minister of Justice* does-;; 

41 — z 
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iROt sometimes consider the public prosecutor a fair channel 
for obtaining information, enabling him to judge of the 
qualifications and capacity of a member of the Bench. This 
system cannot work satisfactorily. In some cases, the public 
prosecutor has been compelled by his superior to act against 
his own opinion, in others the parties injured have been pre- 
vented from preferring an indictment, and that may lead to 
an absolute denial of justice, especially in Press prosecutions. 

The invention of the system is attributable to Napoleon 
the First, who, beyond instituting a Draconic penal code, 
established the ministere public^ by creating officers un- 
der the absolute direction of the minister of State, who 
control all branches of public administration, the department 
of justice not excluded, to such an extent that personal 
reports of the behaviour of the judges in the exercise of their 
judicial functions were made, in order to ascertain whether 
they “ worked ** properly. It was only a consequence of 
such a system that Courts of Justice were unable to judge on 
any questions of public administration, and that an adminis- 
trative court was established, to whom the ministere public 
had to apply for a decision on such matters* on the ground 
that the matter in question did not appertain to a Court of 
Justice. Thus an administrative Court sat in judgment on 
:he jurisdiction of a Court of Law. This monstrosity has 
oeen also imitated in Prussian legislation. At times we 
may submit to something clearly wrong in principle, because 
in practice we find it does not work badly. If, however, we 
apply that test to the public institutions of France, that is to 
say, if we examine the result of a most severe penal code, 
enforced by proceedings under the regime of the ministere 
public in its complete development, and if we consider that 
it has existed in that country for nearly seventy years, and 
then find that it is wrong in principle and bad in its practical 
results, we shall surely hesitate in following such an example. 

A thorough reform of the Prussian law with reference to 
the imprisonment of the accused, the search for and seizure 
of objects connected with the crime, is at this time very 
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generally demanded. The law provides that the public 
prosecutor is not to imprison or arrest except in cases of 
immediate danger, or of the criminal being discovered in fla- 
grantif without the assistance of a court of justice or of the 
police. During the preliminary enquiry, as well . as during 
the further prosecution or remand, the court can order the 
arrest or confinement of the accused. A provisional arrest 
•may fee made without an order of the court, but the person 
so arrested must be forthwith produced before the public 
prosecutor, who has authority to at once discharge the person 
arrested. If the public prosecutor d^s not discharge the 
accused he must immediately apply tor an order for the 
arrest or confinement of the criminal. The court cannot, of 
course, arrive at a judgment without an examination of the 
facts, for an “ imprisonment ** always supposes the probable 
existence of a crime, although the state of facts may not be 
fully ascertained.. The judge has to consider, with ‘‘ duti- 
ful ” care, whether the suspicion raised against a person is 
sufficient to proceed in the arrest. Particular regard is to 
be had as to the greatness of the crime, and the probability 
of the person suspected escaping from any further enquiry. 
The public prosecutor, therefore, if it has not been already 
done, must prefer an act of accusation, in applying for the 
judicial confirmation of the arrest. If no accusation is pre- 
ferred, the court, from the omission of this form, must 
order the discharge of the prisoner. The law for the pro- . 
tection of personal liberty, especially regulating the proceed- 
ings on imprisonment, provides that the prisoner, at his first 
examination (such examination of the accused farming the 
essential part of the judicial enquiry, contrary to the English, 
principle), is at once to be made acquainted with the nature 
of the accusation. The police are authorised to proceed 
with a preliminary arrest of the accused, subject to certain 
regulations, but they have to transmit all the proceedings . 
and papers to the public prosecutor. The police may not 
detain the prisoner beyond the next day after his arrest, but 
must produce him to the public prosecutor, or if the circmd*^ 
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stances justify, it is sufficient merely to produce the papers 
.to the public prosecutor, and it is not absolutely necessary 
then to produce the prisoner before him. If the latter course 
is adojpted the prisoner must be informed, for if he insists 
upon being brought personally before the public prosecutor, 
it cannot be denied him. It has been held that a court of 
justice cannot decide upon a question of arrest, and discharge 
a prisoner until the court has become cognisant bf the matter 
upon an application on the part of the public prosecutor. 
Up to that time the prisoner is absolutely at the disposal of 
the public prosecutor. This is the view, or rather the direc- 
tion expressed in an ordinance of the minister of justice, of 
the 7th December, 1850, This illustration will evince the 
evils of the system. 

We have seen that the public prosecutor represents an ad- 
ministrative body, irresponsible to any court of law, and abso- 
lutely subject to the direction of the Minister of Justice, who 
himself holds no judicial character, but up to the present time 
is an irresponsible minister, solely dependent upofi the approval 
of the Sovereign. .Although the law of the 12th February, . 
1850, most clearly directs that the continuance of imprison- 
ment must be decided by a Court of Justice, yet the only 
medium for obtaining this decision is the public prosecutor. 
If we are right in assuming that even public prosecutors are 
not infallible, and if it is considered that the sacred right of 
personal liberty is entrusted to these irresponsible officers, we 
naturally ask what legal safeguard has been established by 
law, to ensure the faithful administration of such a trust ? 
The law directs the Courts of Justice to decide upon the 
question of personal liberty, but how can the court grant its 
legal protection, if the prisoner has ;no right to invoke the 
action of the court ? From another point of view this state 
of things assumes a serious aspect. In German criminal 
procedure it is considered an important right of the accused 
that he should be heard as early as possible on the accusation 
made' against him, and although he is not bound to answer, 
yet that he should have an immediate opportunity of entering 
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on the matter, and of explaining the circumstances. He 
may, if he pleases, at once mention the evidence which will ^ 
exculpate him, so that his innocence may be ascertained in 
the very first stage of the inquiry. On the last principle the 
lew provides that, if the accused is in prison, he must be 
examined on the matter, for as if at liberty he would have the 
opportunity of explaining the case, so, being in prison, he 
should be examined to give him the chance of making such 
an explanation. The consequence of the ministerial theory, 
that the court is not to judge of the continuance of imprison- 
ment unless it is seized of the case by^he public prosecutor, 
will be, that the accused may not give a statement which 
would clear himself. 

Another incident to criminal prosecutions is, the search 
for objects connected with a crime. Houses may be searched 
by the police only where delay would frustrate the adminis- 
tration of justice, or the securing any evidence would be im- 
periled by waiting until an application could be made to a 
court of law or the public prosecutor, who makes such orders 
as he thinks necessary. 

Where seizures are made by the police on their own re- 
sponsibility immediate information must be given to the 
public prosecutor for him to decide on their necessity or 
continuance. A singular case which has recently occurred, 
will show how unsatisfactorily this regulation works. A 
legal professional man was engaged with the proper parties 
in drawing up,, certain proceedings, when, without any pre- 
vious information or enquiry, a police officer with the proper 
posse comitatus,. entered the private residence of the lawyer^ 
declaring he had authority to seize the papers, and that if 
they were not given irp at^once, he was directed to proceed 
by force to search the house. The papers being of an 
innocent character were, of course, at once given up. 'Ex- 
amination of the parties connected with the matter took 
place, and after a lapse of several weeks the lawyer waa 
served with an unceremonious summons to attend thk 
Criminal Court to receive back liist papers. It does not 
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.S€^m to have occurred to the authorities that. they should 
have had the ordinary sense of politeness to return the 
papers. No excuse, no explanation was offered, and no 
notice was taken of the very serious injury inflicted on the 
parties by such an interruption of an ordinary legal trans- 
action. The only explanation, which was verbally given, was 
that information had been received of an encroachment on 
the souverain power of the State, by the issue of a sufnmons- 
to attend, whereas a mere, invitation had been issued to 
parties interested to attend a certain specified place. Nothinj^ 
of this kind could possibly have happened under the direction 
. of a court of justice. 

In practice and in theory the defects of the law in the 
joints referred to have been amply discussed, and generally . 
adhiitted. The deficiencies of the Prussian system of 
criminal procedure have been carefully investigated and 
fearlessly exposed by Professor von Holtzendorff and 
others. 

An opportunity offered itself to the Prussian Government, 
at’ the termination of the victorious war of 1866, to avail 
itself of the labours of peace and science. Parts of Germany 
were then united to Prussia, including the Kingdom of Han- 
over, the Electorate of Hesse, and the Duchy of Nassau. 
By the Royal ordinance of the 29th of June, 1867, the laws 
regulating criminal procedure, hitherto in force in these parts. 
Were abolished. The laws then in force in Prussia proper 
were not substituted, but a new code was introduced. The 
hope of something substantially better was not fulfilled, for 
the new code also adopts the system of public prosecution 
of which an outline has been given. While the old Prussian 
laws introduced the public prosecutor, the ordinance for the 
new provinces avoids as fhuch as possible the strict personal 
appellation of public prosecutor by adopting a general desig- 
nation of the office itself. It is of course difficult to give an 
appropriate term in the language of a country which does 
riot even know the^ system itself, but perhaps it may be ren- 
dered most intelligible by the. designation of the publid 
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prosecution office.” We shall hereafter endeavour to explain 
the object and bearing ol this alteration in terminology. 

We now proceed to summarise the leading principles of 
the ordinance of 1867. It provides, in the first place, that the 
prosecution, of any crime, misdemeanour, or offence, before 
any court of justice shall be carried on tx officio by the public 
prosecution office, which by virtue of its office is bound to 
discover the guilty person, and to procure his lawful punish- 
ment. The prosecution office introduces the bill of com- 
plaint or indictment, either directly to the court of competent 
jurisdiction in such matters, or by ap^ying for a preliminary 
enquiry. After the prosecution office Ras presented the bill 
of complaint or indictment, it is no more at liberty solely to 
decide on the further proceedings ; it is, on the contrary, the 
’duty'of Xh^lcourt to deaf up the state of things by all legal 
means without being bound by the terms of the application 
of the prosecution office ; and, according to the result of the 
investigation, to form a conclusion. The object of the investi* 
gation and the decision is the act committed by the accused, 
not only regarded in the view under which the prosecu- 
tion office is following it up, but in the real bearing as 
ascertained in the course of the investigation j it may 
even happen that facts are to be considered which by 
the public prosecution office have been differently connected^ 
or perhaps not insisted upon at all. Cases where the act 
proves to be an infraction of another law of a more serious 
character are not excluded. All public authorities engaged 
in criminal proceedings have, within their respective pro- 
vinces, to take with equal care into consideration the circum- 
stances which may tell for or against the accused. It is the 
duty of the public prpsecution office to elucidate the state of 
facts, to ascertain what evidence there is to charge the author 
of the deed, and to take all proceedings necessary for the 
preparation of the bill of complaint or indictment. For these 
purposes enquiries of any soft may be made, with the only 
exception of the examination of witnesses upon oath ; and 
enquiries may be continued by the office even after the com- 
plaint or indictment has been presented to the Court ; and^in 
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. prelimimaiy procedure the office may, if there be danger in 
delay, make searches or seizures. 

' The business of the public prosecution office is transacted 
by— 

1. At the highest tribunal by the public prosecutor general 
and his subordinates. 

2. At the Court of Appeal by the superintending public 
prosecutor and his substitutes. 

3. At the Courts of Justice of the first instance by the 
public prosecutor and his substitutes. 

4. At the Police Courts, by the prosecutors' for matters of 
police. 

The business of the prosecutors at police courts may, with 
power of revocation, be entrusted by the minister of police 
to an official of the prosecution office attached to a court of 
the first instance ; or to a judicial functionary attached to a 
police court, besides the police magistrate ; or to an ofiicer 
attending the court for his legal education. If the minister 
of justice has not made such provision, then the prosecutor 
at the police court is to be nominated by a commission from 
'the Government officer of the political district, after the 
superintending public prosecutor has been heard. The chiefs 
of municipal corporations (mayors) not on the bench of the 
police court, are bound to undertake the duties of a pro- 
se6utor in the court on receiving a remuneration to be paid 
by the communities, or parishes forming the district of the 
jurisdiction of the police court. The remuneration is fixed 
by the government. All functionaries of the public prosecu- 
tion office have to comply with the directions given them by 
their superiors. 

The exercise of control is committed : to the minister of 
justice over the functionaries of the prosecution office ; to the 
superintending public prosecutor over the functionaries of the 
prosecution office within the district of the court of appeal ; to 
the public prosecutor, over all functionaries of the office within 
the district of the courts dt justice of the first instance. If 
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in the course of the sittings of a court, or in ihatters which 
do not admit of delay, the functionary of the office ahould be 
prevented from acting, the presiding judge may appoint a 
judge to act as substitute. The office is independent of the 
courts, and has to see that all legal provisions be observed. 
The court is bound to make an order or decide upon any 
application, with reference to the enquiry, made by the office. 
When objections are taken against the functionary ’of the 
prosecution, the superior of his office has to decide upon such 
objection. When the prosecution office does not consider an 
information made by a private perso^j^a fit case for prosecu- 
tion, the reasons for such a determination must be given to 
the applicant. The informant may complain to the superior 
officer, but no further appeal is admissible. Where the 
public prosecutor has declined to proceed, a private indi- 
vidual may proceed in the following cases for himself — 

I. Where the crimimal procedure can only be commenced 
on the complaint of the injured party. 

3. Where besides any other punishment the judge may 
order, the accused to make compensation. 

The right, therefore, of prosecution by a private individual 
on the refusal of the office is still, therefore, very limited. 
He must also employ an attorney, authorised by proper 
power of attorney.''^ The private prosecutor has to give 
security for the court fees and the costs of the accused, 
unless he is admitted to sue in formA pauperis. The security 
is given either in cash or by valuable paper. The public 
prosecutor is at liberty to appear at any stage of the pro- 
ceedings. There is no doubt that the impediments thrown 
in the way of private prosecutions will in many cases have 
the effect of a denial *of justice. It is difficult to find any 
fair reason why the approach to the court of justice should 
be barred. In cases of personal affront or assault, it is only 
fair to state, a private individual may proceed at once With- 
out application to the office. 

* There is 00 difference betweeif Attgmey and oonnBel. 
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After having obtained a general penal code for all Germany, 
the necessity of the reform of criminal proceedings, especially 
in public prosecutions, and in the introduction of a uniform 
procedure, has been universally admitted, and the Germans 
are hard at work to effect this. A draft code of German 
criminal procedure, has already been published by the Go- 
vernment. It is, however, in several respects incomplete, 
especially, as the constitution of the courts has not been 
decided upon, and as the question of the mode of trial has 
been Iqft open. The draft code proposes several important 
amendments. Arrest is distinguished from preliminaiy con- 
finement, and the leading principle is that arrest is to be by 
order of a court. The person arrested is to be examined or 
heard by the judge on the subject of the accusation, within 
one day of his reception at the gaol. The judge, conducting 
the preliminary enquiry, may direct the arrest of the accused, 
but cannot discharge him without the consent of the public 
prosecutor. Why, we ask, is this restriction of the powers of 
the judge ? 

The public prosecutor as well as the police may in cases 
of danger from delay, secure the person of the offendef, if 
legal cause of arrest exists. The accused must be brought 
before the judge at the latest on the following day. If the 
local judge is of opinion the arrest is unjustifiable, he orders 
* the prisoner’s discharge, if otherwise he orders his detention ; 
and if, within three days of the transmission of the proceed- 
ings, the public prosecutor does not prefer an indictment, the 
judge is to order the charge to be withdrawn. 

The code distinguishes the mere custody from the formal 
seizure of things for the purposes of criminal procedure. 
Search may be made at the house of the offender either for 
the arrest of the accused or for the means of discovering 
evidence. Searches with certain modifications and in the 
night time can only be made in the house of a third party, if 
thec|J8 reason to suppose that the person or thing sought 
/or i^n the rooms to be searched. These searches are to be 
ordered by the judge, but where danger may arise from delay 



THE PUBLIC PROSECUTOR SYSTEM IN GERMANY. 643 , 

they may be made by the public prosecutor or the police, . In 
cases of danger the same persons may, under certain circum- 
stances, seize letters, telegrams, or other things delivered by 
the post office, but such letters and things must be delivered ' 
unopened without delay to the judge, who decides as to 
opening^the sams, and he must within three days confirm 
the seizure. 

The writer now asks leave to conclude these very fragmen- 
tary expositions and remarks, with a few observations regard- 
ing the English criminal practice. There is no doubt that 
although legally any person in England may act as public 
prosecutor, still the want of an official whose duty it would 
be to prosecute is most seriously felt; a fact very apt to 
provoke serious discussion, if we bear in mind that 
any public body or community, or parish, is perfectly 
at liberty to appoint a professional man to act as 
a public prosecutor. There can be no doubt that 
the authorities would be willing to make such appointments, 
if there were no other but simply legal impediments. 
Whether the public prosecutor system of some of the Ger- 
man States could be looked upon as the panacea to be 
applied to the administration of j^ustice in England, is another 
question. So far as the writer, from a sixteen years’ study 
and practice of the English law in England, is enabled a!hd 
entitled to express an opinion, he does not feel the slightest 
hesitation in asserting that the introduction of such a sys- 
tem of prosecution would be utterly repugnant to the British 
character, that it is the very contradiction of the organisa- 
tion of English procedure, that it would be an insult to thei 
Bench to create an administrative body entrusted with the 
monopoly of prosecutions, and at the same time, in respect 
of their office, e;^empted from the Control of the courts of 
justice. In short, there is no room within the English sys- 
tem for this Napoleonic invention. 

In view of the great expense and inconvenience con^ted 
with English criminal proceedings, we think that the CKuta 
of Quarter Sessions should appoint .standing counsel with 
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fixed salaries (no fees whatever), that the magistrate or judg6 
should be empowered to order any evidence to be produced 
which he may think requisite at any stage of the proceedings, 
utterly independent of the prosecution or the defence, that 
the division of labour between attorney and counsel should no 
longer be permitted, and that obsolete forms and technicalities 
should be done away with. A new penal code would then be 
indispensable, and an energetic Lord Chancellor will do the 
rest. 


V.— THE HISTORY OF THE WORD “ LAW.’* 
Concluded. 

II. 

\^E have now to investigate the causes of the ambiguity 
* " of. the word law preparatory to examining into the 
reasons why the distinctions between its meanings have not 
beeii clearly pointed out by English writers. Two causes 
have combined to give law its double meaning. 

It is well known that the majority of our Anglo-Saxon or 
Germanic ancestors came from that part of Germany called 
Friesland, and that their tongue became the spoken language 
of the greater part. of England. The words for “law”, in 
Frisian are- iS ’ or ewa and riucht, which answer to the old 
Anglo-Saxon a or awe and rikt. In Anglo-Saxon a soon 
ceased to be used in the sense of “law,” . but retained the 
Special meaning of marriage (like German ehe)* rather 
longer, until it became lost altogether. Riht^ the other word 
for law,” also Seems to have fallen in^o disuse at an early 
period and to have been preserved only in a few compounds, 
such as fokriht^ landriht^ &c. It always retained its mean- 
ing of right or faculty, which is indeed derived directly from 
it. The Anglo-Saxon words for “statute” were ddmf 

* * Oii; Latin English toed (from Gothio toiihan), Dntoh toei (law), ' 

all, Eka w, with the sense oi ifnditkff. ' ^ 

f Cf. Sanskrit dhar — to lay down. Fiok : Indogerm. Worterbuoh, 99 . 
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and Asetniss. Ddm also means judgment and is there- 
fore analogous to the Greek (from rietifH to lay down) 
and the Frisian here* (from kiasa to lay down). Asetnm 
is derived from the Anglo-Saxon dsettan to place. 

In the gth, loth, and nth centuries, England was invaded 
at intervals by the Danes, who permanently settled in the 
north east part of the country, and as part of the population 
had considerable influence on the English language. The 
old Scandanavian word lag, from causes to be mentioned 
presently, had the double meaning of “law” and “ statute, ”t 
and this word was brought over by th& Danes into England. 
Whether they obtained such a position In the kingdom under 
the protection of Canute as to have any considerable influence 
on the legal language is matter for conjecture, but it is cer- 
tain that soon after they had permanently settled in England 
the word lag under the form of lagu took the place of £B and 
riht,X at first in those words which were especially in use in 
the Dahish part of the country, as appears from such terms 
as lahslit (violation of law) which was peculiar to the Danesll* 
lahmann, a judge, &c., and finally lagu became the only word 
for “ law,” a and rihi disappearing entirely except in a few 
traditional expressions,^ 

* Grimm : Dentsclie ReohtBaltertbumer 768 ( 2 nd ed.) 

t In modem Danish, Lov (— lap) has lost the sense of ** law,” retaining* that 
of ”Btatat6.” Bei (of. German Beeht) is the modem Danish eqniTalent for 
« law.” 

X The transition stage may be detected in the synonyms landfiht and landlagu, 
foleriht and foldagu, &o. 

II Schmid : Gei^tze der Angelsachsen, Glossary lahilUt Denalagu. 

$ I haTO been fayonred a Teutonic philologist with the following note on 
the theory above suggested : — ” That the A. S. lagu is of Scandinavian origin ia 
made at least probab]^ by two facts, (1) that the word is unknown in the earlier 
stages of the language, and ( 9 ) that it does not occur in any other Teutonlo 
language except the Scandinavian. There ar^ however, formal diffionltieB, 
which haVe not hitherto been cleared up. The A. S. is a femimne substantiTet 
the Norse lag is neuter. It is, however, important to observe that the Danish 
lov is derived not from lag itself but from the plural hg> Now this plural 
reidly stands for an older lagu (as in mog ^ A. S. magu), and if we assume that 
fiiia older form was still in use at the time when the Danes invaded England we 
see at once that the A. S. lagu is simply the Norse jdural lagu mistaken for n 
singular.” The case of animaleula, animacula h a similar instance of a neulet 
plural being taken for a feminine singular. * 
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But lagu did not lose its double meaning of ** law ” and 
^^statute,” although d6m is more commonly used for the 
latter, and hence rihi and lagu are frequently employed in 
the Anglo-Saxon Laws as synonymous, but so irregularly 
that it is not always easy to decide what are their 
precise meanings.^ The modern law is of course descended 
from the Anglo-Saxon lagu.\ 

The second cause of the ambiguity of law is to be found 
in an importation of another class of invaders. 

The Normans brought with them among other terms which 
now form part of our legal language the word foy, which 
from historical causes which will be mentioned presently, 
had obtained the meaning of law ” {jus) in addition to the 
classical meaning of lex (“ statute ”) from which it was 
derived. From the similarity of sound and spelling the 
Norman ley became confounded with the Saxon lagu^ and 
confirmed its original ambiguity. 

Law, then, inherited its faults from its parents, but the 
double meaning of the Scandinarian lag and the Norman ley 
is still unaccounted for. To explain this involves the investi- 
gation of an obscure subject. 

The customs and law of a people are developed as part of 
its nature or character, this nature itself depending upon 
other causes which do not directly belong to the province of 
jurisprudence. X Two races of antiquity, the Teutonic 
(Scandinavian) and the Hellenic, are distinguished by the 

* ef. Eihelr. Wii. 87. Gnat. ii. 1, and 15| 8. 2. Laffu ia nniyersally translated 
lex not only in the medisBral version of the Anglo-Saxon Laws hat even by tho 
modem commentators, except where that rendering would be absolutely insen- 
aible. in the preamble to Ethelred’s Laws {Ddmas) they are said to be 

enacted by the Eiag and his witan after BegUg lage^ which Schmid correctly 
translates ** naoh englischem Eecht.” Bat he traaslates faAsUt ** legis violatio,” 
although he sabsequently states that it was applied to certaia oases of '* Beohts- 
verietzung.” It is evident that the similarity between lah or lagu and lex, legie, 
eansed the error. 

t Max Muller ; Uber die Resultpte dor Spraohwissesnohaft, 1872, p. 26. 

X Ahrens Iiitrodnotion to HoUzendorfiTs ** Encyolopadie der Rechtswissen- 
echaft," and his ** Natunecht,*’ V^^Bim. 
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complexity of their theocratic system and the richness pf 
their mythology, both arising f-om their tendency to personify ' 
the forces of nature. 

“ The sentiment of curiosity as it then existed was only 
secondary and derivative, arising out of the strong primary 
or personal sentiments — fear or hope, antipathy or sympathy, 
impression of present weakness, unsatisfied appetites and 
longings, wonder and awe under the presence of the terror- 
striking phenomena of nature, &c. Under this state of the 
mind, when problems suggested themselves for solution, the 
answers afforded by Polytheism gave more satisfaction than 
could have been afforded by any other hypothesis. Among 
the infinite multitude of invisible, personal, quasi-human, 
agents, with different attributes ant? dispositions, some .one 
could be found to account for every perplexing phenomenon. 
The question asked was not. What are the antecedent con- 
ditions or causes of rain, thunder and earthquakes ? but, Who 
rains and thunders ? Who produces earthquakes ? The 
Hesiodic Greek was satisfied when informed that it was 
Zeus or Poseidon. To be told of physical agencies w;ould 
have appeared to him not merely unsatisfactory, but absurd, 
ridiculous and impious.” * 

When the Greeks had passed that happy stage where 
people followed the customs of their ancestors because they 
had been told they were good,t and began to speculate .on 
the origin of these customary rules, they attributed their 
binding force, not to common consent founded on a convic- 
tion of their utility, but to the direct enactment of the gods> 
Law obtained in this shape is therefore considered as made 
up of separate rules, each of which has been the subject of 
an act of legislation. The old words for law in Greek and 
Scandinavian accordingly express the, idea of legislation, 
position, and not of something binding in itself, e.g. » 
Sanscrit dtpa, precept, -J ^e>uiy from to lay down, pjo/uof 


* Orote’s Plato I. 2 , 8. , As to the similar tendency of the BcandinaTian 
nations, see Dr. Dasent’s Introduction to his translation of the Njal Bags 
(Burnt Njal, 186 y p. zW., and as to the general tendency of the human mind to 
attribute striking phenomena to supcmaiural agencies see Comte* Philo^phio 
Poaiioet I. 9 . • 

t Plato : Leg» III. 2., cited by Grote. 

' t Fiok : op. cit 
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from M/Aco to assign, /dg, lag^ lagUy &c., from legan, to lay,^ 
Reckt from Aryan ragta » straight, i.e.y ruled.t 
From this we can understand why the Greeks and Scandi- 
navians had only one word for the two conceptions of laws 
laid down expressly, and rules which had grown up by 
custom,^ and why jurisprudence in the philosophical trea- 
tises of the Greeks is mixed up with speculations on subjects 
which have only a remote connection with it. 

Nor is it difficult to understand why the Roman conception 
of law differs so strikingly from that of the Greeks and 
Scandinavians. The Romans were a practical, unspecu- 
lative people, who womhipped utility rather than philosophy, 
and preferred a useful body of law to theories concerning the 
origin of justice. With them, therefore, customs developed 
into law without the aid of any theoiy about their divine 
origin, and their binding force was attributed, not to the 
express commands of the gods, but to their own utility : 
”Jus .... quod omnibus aut pluribus in qu&que 
civitate utile est.”|| For the same reason they were the first 
^o develops law as a distinct science apart from all other 
speculations,§ and brought their system to a state of per- 
fection which still makes it an indispensable part of the 
study of scientific law. " 

In the older jurists we find a clear line drawn between lex 

Grimm : Dt ntscha Mythologie, 231, 300 ; Eeehtsalterthamer, 7CS ; Riclit- 
hofen: Fries. Wdrterbacli,v. Orlooh. 

t Fick, 168 , 16 . 

* See the note on in Grote^s Piato, I., 252, and Hobbes Leoiathan, oh. 

24 (p. 234.) Plato’s theory of the origin of law is contained in the Leges iii. 
seo. 3 and 4, where he recognises onstoms (HOri) as existing before laws 
and explains the transition by supposing that sevefal tribes unite voluutai^y and 
ooditir their customs into positiye enactments. This hypothesis, being an inven- 
tUm of Plato’s imagination, has no weight in deciding the question how the idea 
of law arose. The love of the Greeks for systematic laws constructed on theory 
is shown in the Poliiieua^ where Plato places an artificial schenje of government 
higher than an nnsystomatio aggregate of customs.— Grote’s Piato, II., 494. 

II Dig. I., l,fr. 11. 

{ fijireilii— ** Naiurrecht,” s. G. 
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and jus. Jus was anything bindings* originally, no doubt, 
whether as part of morality or lawt (whence its use as i^ght 
or faculty) but in the language of jurisprudence signifying a 
body of law or a part of that body, even a single rule,t while 
lex meant an express provision, either for a single case or a 
class of cases, whether made by a political legislator *or by a 
private person in an agreement, but in its more technical 
sense a statute or act passed by the populus.^ 

About 150 B.C. the Greek philosophy appeared at Rome,§ 
and with it the ideas of justice^ and law laid down by a 
divine legislator. Unfortunately the Greek language pos- 
sessed but one word for law^ namely, which the Roman 
, jurists imagined "was the exact equivalent of their kx^ and 
hence in translating from the Greek they used kx to express 
vo/ios whether was used in that sense or in the sense 
of jus.*^ From this source arose the untechnical use of kx 
and leges as equivalent to jus which caused almost hopeless 
confusion in the works of the amateur writers on laW, 
such as Cicero, tt and even influenced the professional jurists, 
especially Ulpian. 

* Jus is not deriTod from juleo^jussuniy as llie pnnniug ** Jus id qnod jnssnm 
est of the Romans seems to imply ; on the contrary, Ju6eo is doriyed from jus, 
or rather from its root, the Saiibkirt yu, to bind (cf. jityum, judex, &c.) ; juhere% 
therefore, is to make binding, to oummand. (Corssen — UUr Voeattsmvs tie der 
Lttteiniscften Sprache I. 360). M. Ortolan, in bis admirable Institnts *' (I. 649) 
not only adopts tho false otymolocy but builds on it the assumption that early 
Roman law was an ** ordre imperatif et dur [^jussum)^ formnle technique et 
rigonreuse.” It is remarkable that tho equivalents for “law” are in many 
languages oo|}neoted with “ oath.^’ In Latin, jva is law, juramenium is oath ; in 
old German, eu is law, eid is oath ; in Anglo-Saxon, a is tho old word for law, 
ddh is oath, atoda a compurgator; and the Frisian rwekt and the Scandinavian 
log both signify oath as wull as law. This shows that bond is the primary idea . 
of the words. t Cf. the use of ** jure ” as meaning rightly or justly. 

I Digest, XLXV. 7, 1, s. 9. || Inst. I. 2, s. 4. $ Ortolan, 1. 216. 

% Compare the definitions of justice in Plato’s Republic with that* given by 
Ulpian, Dig. L 1.10. ' 

** Dig. I., 8.2. .An exception is to bo found in Inst. I., 2, B. 8. 
ft Cicero mixos up jurisprudouce and philosophy to such a degree that it Is 
difkoult to attach a definite meaning to any of bis turns. Thus in the MepuNie 
(III. 22) and the Leges (I. 6) he attributes positive law (jus) and everything else 
to the grand principle of nature (lex), while in the PartitioMS Oraieria ( 0 . 87, 
SB. 129, Sbo.) he opposes lex in the sense of ^sitive law to nature ; in other 
passages jus is used both for human and divine law (RspuhLe, VI., s. 28) and Jee 
in the teohnioal stnse of populisciium {Topica, V., s. 26). 


42 — 2 
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According to Cicero* there is a “ ratio summa insita in 
naturd ” which he calls lex ; this lex is “ naturae vis/* V mens 
ratibque prudentis/* “ juris atque injuriae regula ” and it 
existed before “scripta lex ulla aut omnino civitas con- 
stituta,” for it was not devised by human ingenuity, nor is 
it “ scitum aliquod populorum,” but “ aeterrium quiddam 
quod universum mundum regeret.”t 

The meaning of this is that there are certain principles 
in nature, which have always existed independently of man- 
kind. These principles are not laid down or expressed in 
any manner, but we infer their existence from the uniformity 
of theif* results, because in cases within our control or obser- 
vation we find that uniformity of result follows from a con- 
tinuing cause. From the scientific point of view, therefore, 
a law of nature is merely a convenient mode of expressing a 
regularity of action, in the same way that a generic name is 
a convenient mode of dealing with a group of separate 
individuals,^ but the expression “ law of nature ” was not 
used by Cicero in this manner, i.e., as a means of dealing 
with results or abstractions as if they were real existences, 
but to explain the origin of the principles themselves. So 
that the word lex here means the conscious act of the Creator, 
in other words, the cause of the observed phenomena, while 
in the modern use of the term a la,w of nature is the result 
or .r6sum€ of the phenomena. || 

This use of lex explains why Cicero speaks of a lex natura^ 
which is in effect co-extensive with jus naturale oi Ulpian,§ 

* De Legibas I. 6. Bepnb III. 22. t I>e Legg. II. 4. 

t Helmholtz, Popular Soientific Leotures (Eog. trans.) — “ A general conception 
.... takes a number of single facts together and stands as their representatiTe 
in our mind. We caU it a general conception, or the conception of a genus, 
when it embraces a number of existing objects ; we call it a law, when it embraces 
a series of incidents or occurences.** (p. 13). 

I) Mill : Logic. I. 868. Herbert Spencer : Essays ^rd Series) 88. For the 
TariouB senses in which the term *' law of nature " is employed, see the Duke of 
. ArgyU*s lew* eh. ii. 

i Ahrens {Naiurreeht 1. 46) considers the fut naturaU as the “ abstract aggre- 
gate'of n^es laid do^ hj reason, the lex natura,*' but Cicero uses his lex nature 
to account for the origin of positii^ law generally, and Ulpiah treats jus naturale 
, as the cause, not the efbct. ' , 
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for although each separate train of effects may be said to 
result from its own lex^ the whole of nature is subject to one 
supreme foiv of which thef others are but branches. The^ws 
naturale is well known to have been adapted from the jiis 
gentium, which consisted of those rules of positive law which 
were found (or thought) to be common to all nations, and 
it preserved the name jus because, according to the proper 
sense of the expression, the jus naturale consisted of rules of 
human law, although they might be considered as the result 
of “ naturalis ratio.” * But, according to Ulpian, who is 
fond of introducing philosophy into h^ explanations, the jus 
naturale is quod natura omnia animalia docuit,”t and he 
gives instances of the operation of this jm in which both 
animals and men pursue a certain course of conduct from 
instinct. Ulpian’s division of jus into naturale, gentium and, 
civile has been defended by Savigny, who considers the mean- 
ing to be that animals have relations which serve in the case 
of men as the materials for law,J but it seems improbable 
that Ulpian, whose speculations are generally of a very weak 
character, should have gone so deeply into the nature of 
things for his division. The Roman jurists could not help 
seeing that the jus gentium was not identical with th.e jus 
naturale, because slavery was allowed by the one and not by 
the other, II and therefore 'Ulpian gives all three in his 
enumeration of the different kinds of jus. As for his notion 
of jus naturale being quod natura omnia animalia docuit, it is 
not difficult to conceive that, being obliged to account for the 
difference between the two, and finding the naturalis ratio 
considered as the source or origin of the jus naturale he 
transferred the term jus naturale to what Cicero (with perfect 
consistency) calls thf lex natures, and thus made the jus 
naturale identical with the naturalis ratio, which is its parent.§ 
This is confirmed by the fact that the Roman jurists some- 

* Galas : Dig. 1. 1, 19. f Dig. 1. 1 , b. 8. 

I System I. (Beilage). il Dig. XIT. 6 , 64. 

} For explanations of the Modern Law of ^atnre see Ahren's ** Natnrreoht,.**' 
and Loiimer ** Institutes of Law.*' 
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time speak of kx naturk instead of jus naturak thus Ulffian 
himself says : Lex naturae haec est ut qui ha^itur sine 
legitimo matrimonio matrem sequatur, nisi lex specialis aliud 
inducit.”t 

From all this confusion was developed the theory that the 
rules of positive law^ which are indirectly the result of natural 
laws, are identical in their nature with these natural laws 
themselves. This theory is conspicuous in the celebrated 
work of Montesquieu on “ L’Esprit des Loix/’ and has not 
quite disappeared from the writings of French philosophers. 
Montesquieu defines les loix ” as les rapports n^cessaires 
qui d^rivent de la nature des choses/* and considers that all 
animate and inanimate bodies have their loix.” It is true, 
he admits, that “ les fetres particuliers inlelligents prevent 
avoir des loix qu’ils ont faites,” but ils en ont aussi qu’ils 
n’ont pas faites. Avant qu’il y’eut des Stres intelligents ils 
^taient possibles ; ils avoient done des rapports possibles, et 
par consequent des loix possibles.” These observations are 
perfectly in place in the introduction to a work on legisla- 
tion, but standing by themselves they have no effect beyond 
confusing thje reader’s ideas, instead of assivsting him to a 
comprehension of the differences, not in degree only, but in 
kind, between the laws of nature, the formulae of 
philosophy and science, and the positive law which is the 
direct subject matter of jurisprudence.J 
Another theory of some importance has also been de- 
veloped from a perverted use of kx and leges. We have seen 
that kx in its proper sense meant an Act passed by the 
populuSf but after the populus had lost the exercise of its 
legislative powers the term kx was commonly used to 
denote any enactment, whether by tl\e plebs, the senate, 
or the Emperor. Again, after the great race of jurists 
had died out, the statute law and the case-law (jus a 
prudentibus compositum) were commonly distinguished, 

* Dig. II. 14, 27, B. 2, XLVin. 20, 7 pr. 
t Dig. 1. 5,24;cf.L. 17,206. 

Of. Block ** Diotionnaire d/) Ig WliUqne*' y. 'VGontiat and ** Loi.” 
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the former as leges^ the latter as jus.^ This was an intel- 
ligible distinction, but it disappeared at Rome in conse- 
quence of Valentinian’s regulation as to citations from the 
works of certain jurists, the effect of which wis to give the 
force of law (legis vicem) to their opinions in certain cases, 
and hence the jurists were called conditores kgum, or hgis-- 
latores, and their binding opinions leges.f This was the origin 
of the old fashioned mode of citing the fragments in the 
Corpus Juris as leges. Either the habit of thus calling 
every rule of law a lex, or the neglect of all sources of 
law except the constitutions and cases re-enacted or 
re-published by Justinian as statutes,]: deriving their 
sole force from his legislation, or, as Hugo suggests, 
the growing materialism of the time, gave rise to a theory 
which has had a most misleading effect on many questions 
of jurisprudence, the theory that legislation is the sole source 
of law. The falsity of this theory is so obvious to any 
one who has studied the history of law, and has besides been 
so ably criticised by Hugo,|| Savigny,§ and others, that there 
is no occasion to discuss it here. The same causes gave 
rise to the use of leges^^ lois^ &c., as synonymous with 
juSf droit, diritto, &c., which is especially common in French 
and Italian writers ; this in its turn caused kx, lot, legge, 
to obtain the signification of ** rule of law ” (for which the 
classical Latin wsisjus, not lex),* and even of ” law” in the 
abstract, in place of jus, droit, diritto, &c. 

Latin, therefore, has one advantage over English in pos- 
sessing distinct words for ** law ” and ” statute,” namely, Jws 
and lex, but this advantage is almost counterbalanced by the 

* Ortolan I. 420. Savigny : System 1. 119. 
n Ortolan 1396. 426. 

{ Savigny : System, 1. 120. The jus civile Bomanomm was known among the 
barbarians as the ** Lex Bomana.” 

tl ** Die Gesptze sind nicbt die einzlge Quelle der Beohtawahrbeiten.'* GiviL 
Magazin, iv., 89. 

$ Vom fiernf, 0 . 2 . f ** Juiisprudentia est soientia legnm.” 

** Lcjr and h^es are so used by Bracton, Fortescue, and other early English 
writers on. Law, and it is probably from this . ouase that lew obtained the meai^g, 

“ rule of law.” 
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ambiguity oijus, which not only means “ law ** and “ rule of 
law,” but right or faculty. So that an English writer, in 
translating from Latin, would not only be puzzled by the 
use of jus and Ux to express conceptions for which his own^ 
language, has only one word, but he would also find it 
difficult to know when jus meant law and when right. Ac- 
cordingly, the most ludicrous mistakes have been made by 
the older English writers in borrowing from the Roman 
Law. Thus Hobbes says : — 

** The names Ux and. jus^ that is to say law and right, are 
often confounded, and yet scarce are there any two words of 
more contrary signification. For right is that liberty which 
the law leaveth us, and laws those restraints by which we 
agree mutually, to abridge one another’s liberty. Law and 
right, therefore, are no less different than restraint and 
liberty, which are contra^, &c.”* And, again, in the 
Leviathant : — “ I find the words Ux civilis and 7 ms civile^ that 
is to say, law and right civil promiscuously used for the same 
thing, even in the most learned authors, which, nevertheless, 
ought not -to be so. For right is liberty . . . but dvil 
law is an obligation ... lex and^MS are as different as 
obligation and liberty. 

The error of Sir Mathew Hale and Blackstone in converting 
the jus personarum and jits rerum of the Institutes into jura 
personarum arid rerum, and then renderingthem by the “ rights 
of persons” and the rights of things,” has been sufficiently 
commented upon by Austin.^ A writer of the Benthamite 
school, Mr. James Mill, who, although entirely ignorant of 
law, took upon himself to write the articles “Jurisprudence,” 

* "De Corpora Politico/’ Part II. ch. 10, b. 6. 
t Part II,, oh. 26 ad fin. 

{ Soe also ** Leviathan, 0 . XIV., Trhrre HobbeB^tranBlateByM naturah^ the “ right 

of nature.” 

\ The term ** Bights of Things ” is not snch pnrp nonsense as Austin asserts, 
for ** of ” may here mean ** in r/^speot of,” as it doesif vre say ” Law of Things.” 
It is remarkable that Savigny considers “jus personarum ” to mean not **law of 
persons,** but ** the position of the individual in the legal relations of the family : 
it denotes not the jna objeaiivum [law] but the jut tubjerUoum [right] System 
1. 400. This is in effect almost a reconciliation of Austin and BlaokstonO, for 
Savigny thinks that here means ** right,” which is what Blackstone says, 
and he also thinks that th^ division of the Institutes entitled Jut petsonofum 
deals with ** status,*’ which is whi^t Austin says, but Savigny confines it to the 
status of members of a'family. « 



THE HISTORY OF THE WORD “LAW.’’ 65Jji 

“Law of Nations,’’ &c., in the Encyclopaedia Britannica^^LS 
the impertinence to talk of “that disorderly mass, the Roman 
Law,” which, according to him, “ changes the meaning of 
the word [right] , in stating its division of the subject, jura 
personarum and jura rerum. In the first of these phrases the 
word jura means a title to enjoy ; in the second it must of 
necessity mean something else, because things cannot enjoy. 
Lawyers, whose nature it is to trudge one after anotlier in . 
the track which has been made for them, &c., &c.” It is a 
pity that Mr. Mill did not take the trouble to understand the 
phraseology of the Roman jurists before condemning it. 

Again, in translating law into Latin, English lawyers 
always use the word lex, even when “ law,” meaning the body 
of legal rules, properly answers to jtis. Hence lex scripta and 
lex non scripta are commonly used instead of jm scriptum and 
non scriptum, although it would have been less trouble to 
take the proper expressions from the Institutes. But the 
phrase, “ municipal law,” is the most curious instance of the 
confusion between jus and lex. 

Municipal law, Blackstone tells us^ is so called by him 
“ in compliance with common speech, for though strictly that 
expression denotes the particular customs of one single 
municipium or free town,"*^ yet it may with sufficient propriety 
be applied to any one state or nation which is governed by 
the same laws and customs.” t Even if municipal law 
originally meant the particular customs of one single munici- 
pium the extension of the term to a sense diametrically 
opposed to its original meaning would be sufficiently remark- 
able. But, as it happens, lex municipalis means not the cus- 
toms or law in force in a particular municipium, (which if it 
had a name would be municipale) but the charter or con- 
stitution incorporating the municipium (Dig. XLVII., 12. 3., 
s. 5. ; XLIII. 24. 3- S4)-+ 

* Of. Bentham : General View of a Complete Code of Laws ; 8. 1. 
t Comm. I. 44. 

' I The oripn of the use of hx loci to denote local law is more obsonre. We 
cannot have taken it trom 0\id : 

Quid fmRtra refuels ? oo^t lios linea jnngi : 

UsBC m lege looi commoda CinAiB*habet. 

Amor. III. 2. 20. — It may be derived from a passage in the Digest (L. 6. fr. 6 ■. 1.) , 
where Ux loci seems to be equivalent to lex munietpalit. Locus frequently means 
a munie^uM in Boman law (Dig. XXll. 6. fr. 22.} 
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III. 

We are now in a position to understand the reasons 
why our authors have not given complete definitions of this 
unfortunate word lam. Blackstone analyses his own defi- 
nition at. considerable length, and from one not altogether 
logical passage we may conclude that he adopts the theory 
that legislation is the sole source of law : — “ Municipal law 
is a rule of civil conduct prescribed by the supreme power in a 
State. For legislature [= legislation] , as was before ob- 
served, is the greatest act of superiority that can be exercised 
by one being over another. * Wherefore it is requisite to the 
very essence of a law that it be made * by the supreme power. 
Sovereignty and legislation are indeed convertible terms ; 
one cannot subsist without the other."t According to this 
a State which regulates its internal affairs by custom has 
no sovereign.- 

Moreover, Blackstone was no doubt misled by the similarity 
between law and lex^ and their supposed identity of meaning. 
This has evidently influenced almost all writers on the sub- 
ject4 Thus Hugo says : “ In English law and not right 
[in German Rechty like jusy signifies “ law " as well as “ right ”] 
is used for an abstract system of legal rules, with the addition 
of adjectives, which are often inconsistent with the original 
meaning of lex. The 'municipal law’ of English authors, 
meaning the particular system of law in force in a given 
cotmtry, may be excused, but ' common law,’ i. e.y that part 
of the law which depends not upon Acts of Parliament, but 
to a great extent at least, upon custom, as opposed to ' statute 
.law,’ is as inappropriate an expression as canon-law.’'^ The 
author seems to think that law is derived from, and has the 
same meaning as leXy and that “ statute ^law " means a single 
Act of Parliament, both of which notions are erroneous. 

Thirdly — Blackstone seems to have been misled by the 
opinion current in those days concerning the so-called laws 

• 

* Bentham sagadoiiBly obBerres, in quoting these words, “he might have 
added, * or at least eupportetf*' ” Fragment on Government : Introdnotmn, n. (a). 
* t I., 46. t Snpra, 646, n. (*). i Op. dt., p. 103. ’ 
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of nature, for he draws no distinct line between laws of 
nature, laws of God, and human laws, and merely says that 
the laws which he proposes to consider are the rules of 
humm action or conduct, which he considers part of the rules 
or principles governing the universe. Yet Blackstone him- 
self points out that the functions of irrational beings in 
obedience to natural laws are not left to chance or the 
will of the creature itself, but are performed in a wondrous 
involuntary manner,” which sufficiently distinguishes the 
unerring rules” laid down for their guidance from the 
rules of positive law. 

As Austin did not criticise these oversights of his prede- 
cessors we may assume that he agreed with their conclusions 
and was influenced by their arguments. But the circum- 
stance which gave the peculiarly positive tinge to his 
doctrines was his strong prejudice against the metaphysical 
and theological school of jurists, especially against the 
writers on the Law of Nature. V Muddiest sources,” 
** fustian styled the Law of Nature,” ** needless and futile 
subtility,” ** misleading and pernicious jargon,” . are the 
expressions which Austin never fails to use when it is sug- 
gested that law can have any other origin’ than the conscious 
and specific act of a determinate sovereign. ** Specious but 
hollow treatise ” is his epithet for Savigny's immortal essay,. 
“ Legislation.”* After having read the account of the origin 
of law given in that work Austin had no excuse for adhering 
to Hobbes’s theory of commands,” contaminated as it is by 
the false theory of the social compact. Austin himself 
wonders that Hobbes should have arrived at conclusions 
similar to his own with the aid of such a figment.”t But 
it is plain that the positive scheme of Hobbes suited Austin’s 
mind, trained in the codifying school ^f Bentham, and that 
his dislike to the theories of other writers prevented him 
from even understanding their views.J 

' Vom Beraf muerer Zeit fiir GeBetzgebung nnd BeebtnrigsenBehaft. 
t 1. 287 Beg., 

t See hiB remarkg on Hooker and Monteaqiiies. 
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IV. 

Tbe point of resemblance common to all kinds of laws^ 
is the uniformity of action which results or is expected 
from them. Positive laws rules of positive law) differ 
from all others in these tespects : they are of human origin, 
i.e,, they cannot exist without human beings, and they can 
be enforced politically, either by a machinery forming 
part of the constitution of a given society, and capable of 
being set in motion as a matter of course whenever a rule is 
violated, or by the fear of political inconveniences, as in the 
case of International Law and Constitutional Law. Law in 
its widest technical sense is the abstract aggregate of these 
rules. Jurisprudence, as a branch of pliilosophy, is con- 
cerned with the origin of law, its nature, and its connection 
with the other phenomena which make up the universe. 
Jurisprudence as a science investigates the somces of law, or 
the mode in which it obtains (and loses) its binding force, 
the connection between its departments and individual rules, 
and the mode in which legislation the formal expression 
of law) its interpretation and practical application can best 
be effected. Jurisprudence as a science is necessary for the 
consistent development of law as a practical art ; as a 
branch of philosophy jurisprudence is necessary to discover 
the true principles of the science. 

Charles Sweet. 


VI.— COUNTY COURT AMENDMENT BILL. 

\ 

TT was with no little surprise that we, a few days ago, 
discovered the existence of a County Courts Bill now 
before the House of Lords. It is entitled, “an Act to 
amend the Acts relating to the County Courts.’* It is short, 
consisting of only ten elapses. However, short as it is, it is 
intended to have a wide, operation. 



COUNTY COURT AMENDMENT BILL, 63$ 

The first two clauses of the Bill are -much needed reforms, 
and remove serious defects of the present state of the law 
under the County Court Acts. In liquidated claims for 
more than provision is made for a plaintiff obtaining 
judgment without attending on the day of hearing to prove 
his claim (unless the defendant gives to the registrar six 
clear days' notice, in writing, of his intention to dispute 
the claim), the plaintiff is to be at liberty in such case to 
prove the service of the summons by affidavit ; or, if it is 
served by the bailiff, by the certificate of the bailiff. This 
amendment of the present law will be very acceptable to 
the attornies, or rather solicitors, as they are to be called, 
from whose hands the County Courts Acts have hitherto 
taken the control of the service of process in those Courts. 
This Bill authorizes a new and therefore, presumably, a 
more liberal scale of professional costs, irrespective of 
amount of debt recovered, but is silent as to the Court 
fees, which we believe to be a much more important matter. 
We would strongly urge provision being made by the Bill 
in the case of service by the plaintiff, or his attorney, for 
a diminution in the court fee. It would be very inequitable 
that the same fee should be charged where the officer of the 
Court serves the process as where he does not, and where 
the plaintiff either takes this trouble himself or pays an 
attorney for it. 

The concluding sentence of clause 2 is open to objection. 
It provides that any bailiff who gives a false certificate of 
the service of the summons, ** shall be deemed guilty of 
perjury,” that is to say, that a person who has not com- 
mitted perjury shall be deemed to have committed perjury. 
We think that the t)bject of. the clause would be best 
answered by providing that a bailiff who so offends shall be 
liable to the penalties of perjury. 

Clause 3 provides a very necessary power for County 
Court judges, viz. : That they shall have the same power 
over causes within their jurisdiction* as superior judges at 
chambers have over causes within their jurisdiction. We 
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would suggest that the words, ** Her Majesty’s Superior 
Courts ” should be changed for the words ’’ Her Majesty’s 
High Court of Justice,” seeing that the Judicature Act 
provides for the Superior Courts becoming divisions of the 
High Court of Justice. This section, however, provides 
no form of appeal from such a division of a County, Court 
judge. If it is intended that the present practice of appeal 
by special case should apply, then we most emphatically say 
that such a mode will be too cumbrous, expensive, and 
dilatory, and will put too much power into the hands of 
the most arbitrary class of judges in the country. The 
best way of providing an appeal from Chamber decisions 
of a County Court judge would be by placing their decisions 
on the footing of Masters of the Superior Courts, and 
allowing a summons to be taken out at Chambers in town, 
which could be disposed of within a few days, at a smaller 
expense than simply drawing a case would involve, and 
which might be referred to the court, if the judge at 
Chambers thought fit. 

Connected with this subject of appeal, we would remark 
that we regret to see that it is proposed to repeal sec. 26 of 
19 & 20 Viet. c. 108, as this is the only provision which 
exists, enabling a suitor to appeal from the decision of a 
County Court judge, without the circuitous method of a 
special case, and without first giving security for costs. It 
is possible, under this section, to move the Superior Court, 
after a trial in a County Court, just as if the trial had 
occurred at the Assizes. Under secs. 7 & 10, of 30 & 31 
Viet. c. 142, the only method of appealing from a County 
Court judge is by the dilatory and circuitous method of a 
special case stated by the judge, and with the vexatious 
condition of security for costs. The foot note to Schedule 
B of the Bill, stating that under 19 & 20 Viet. c. 108, s. 26, 
the attomies go on with the pleadings to issue for the sake 
of costs, is an unfair statement. The last judicial statistics 
show that. only 332 actions were, under that Act, sent for 
trial in the County, Courts. If one reason more than 
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another induces suitors to resort to the operation of 19 & 
20 Viet. c. 108, s. 26, rather than to 30 & 31 Viet. c. 1421 
s. 7, it is because of the easy form of appeal we have 
noticed, and also because there are pleadings on both sides, 
so that each party knows what case he will have to meet* 
The present Bill affords an excellent opportunity for enact- 
ing that it shall be open to any suitor to move a division of 
the High Court of Justice tp set aside or reverse the decision 
of a County Court judge, and that such Divisional Court 
shall have power to grant such motion on such terms as 
may be considered fit as to security for costs, or otherwise* 
Security for costs could thus always be enforced in case of 
a vexatious appeal, and a poor suitor would not be deprived 
of an appeal in a proper case. 

We regret to find that by clause 5 of the Bill provision is 
made for the registrars and high bailiffs receiving fees for 
their own use ; it is true that the subsequent part of the 
clause provides for these officers being paid by allowances 
instead of by fees. We thought that the days of paying by 
^fees officers connected with the courts of the land had quite 
passed away, and that the principle had been condemned 
as bad, which allowed officers of Courts to have an interest 
in the amount of business transacted. We cannot see any 
difference between subordinate officers being remunerated 
by fees and judges being so remunerated. If a judge can 
be properly and sufficiently paid by salary, we cannot see 
why a subordinate may not be so paid. The evil and 
* anomaly of paying a judge by salary and a subordinate 
officer by fees appeared very clearly under the recent 
bankruptcy judicature, under which the judge and registrar 
was paid by salary, emd the official assignees and messengers 
by fees ; this resulted in most cases^ in the official assignees 
and messengers having larger salaries than the judges of 
the Court, and in some cases, to the best of our recollection, 
the remuneration of the official assignees amounted to 
double the amount of the salary of the judge. If it is 
intended that such a result should occyr, we can say nothing 
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Oftore than 'that we consider tjie principle producing it a very 
bad one. 

There is a threat of another retrograde step by this Bill, 
and apparently a constructive repeal of a statute passed a 
^ew years ago by which it was provided that all persons 
thereafter appointed registrars should discharge the duties 
of high bailiffs. This was intended to get rid of a super- 
fluous and very expensive officer, an officer who in almost 
every case acted by deputy, an officer who performed his 
duties by giving directions to his subordinates, directions 
which were in unusual and difficult cases the result of the 
advice of the registrar, and perhaps of the judge also. The 
high bailiff was an expensive middle man, and was well got 
rid of. 

This Bill will, by the repeal of Section 2 of the 30th and 
31st Viet., c. 142, seriously interfere with wholesale traders, 
in respect to debts under £5, which must be considerable 
in number, the average of all business in the County Courts 
being only some £3., inasmuch as all debts for £5 .and under 
must be recovered under the old system of the plaintiff 
attending and proving his claim. 

VII.— REFORM OF THE ECCLESIASTICAL 
COURTS. 

By the Rev. Daniel Ace, D.D. 

rpHE present moment is opportune for a few observations 
on the administration of the law in Ecclesiastical 
Courts. For the last forty years, public opinion, more or 
less enunciated by successive Governments, has clearly 
denounced the incompetency of these tribunals, and indicated 
the necessity of their abolition. Coiisequently, during this 
interim, the jurisdiction of these courts has been ousted by 
statutable authority in all suits concerning Tithes of a certain 
amount, Church rates, Defamation, Testamentary and Divorce 
andMatrimonial causes, having been deemed by the Legislature 
as disqualified to entertain further subh specified suits for 
adjudication. 
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Notwithstanding ecclesiastical jurisdiction has been so 
rescinded, those Courts still retain power in cases over both 
clergy and laity; and, as a logical sequence, enlightened 
public opinion seems to demand their total abolition, or at 
least a considerable amendment both in the constitution and 
process of Courts, even denominated spiritual. 

By no less an authority than the late Baron Cran worth, 
those Courts were, in the year 1856, characterized as “ cum- 
brous, dilatory, and expensive;” and as to the judges, 
nineteen out of twenty were incompetent to discharge 
their judicial duties. In 1865, the Archbishop of York, 
in Convocation, observed that the delays, expense, and the 
cumbrous procedure of the Ecclesiastical Courts which had 
descended to us from past generations, should be swept 
away in order that simple justice might be simply done ; 
inasmuch as the present mode of proceeding in those Eccle- 
siastical Courts led to constant miscarriage of justice. 

Such avowed opinions, with others of equal stringency, 
have induced the House of Lords to entertain the question, 
in 1872 a Select Committee investigated the matter, and 
made a report. Thereupon, Earl Shaftesbury introduced 
a Bill, which passed through all its stages. At an ad- 
vanced period of the session, it came before the House of 
ComiHons, when it was discovered that the Bishops had 
introduced clauses to extend and render more palpable their 
coercive power, and judicial authority ; and as they had thus^ 
on the best of motives, improved the occasion, the House of 
Commons, ostensibly on this ground, rejected the Bill, 
although it was confessed by ail parties that no sufficient 
time remained to ponder over the provisions of a Bill 
designed to secure the proper administration of justice, 
and to effect one of the greatest reforms of the age. 

In this state of things, is the question under considera- 
tion one that admits of indefinite postponement ? It is ' 
submitted, quite the contrary. The present Lord Chief 
Justice of the Common Pleas, when. Attorney General, 
declared in. the House of Commons, “that some provision 
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must be made for a reform of the Courts by which the 
ecclesiastical business of the country is transacted/’ and 
Mr. Gladstone accepted the proposition that there was an 
urgent case for legislation. 

Fiat justitia, ruat coelunt : — With grave submission it is 
contended, that the first duty of any Government is to 
cheapen, expedite, and simplify the law, and render redress 
to every injured man. The vexata qucsstio of Church and 
State is eschewed; — ^that may be within the province of 
politics — it is not of essential jurisprudence. But is it not 
the common as well as the statute law of this land that the 
sovereign is over all matters, ecclesiastical as well as civil, 
supreme ? Then why are we not by legal enactment to 
secure Judges of legal training and learned in law, in these 
inferior Ecclesiastical Courts 7 Should these minor Ecclesi- 
astical Courts be allowed to continue, a similar provision to 
that contained in the Irish Act for Ireland, in 1864, should 
be enacted for England ; and it was provided for in Lord 
Shaftesbury’s Bill, that every Chancellor or Diocesan Judge 
should be a barrister-at-law, in actual practice of sevep years 
standing, and appointed by the Crown as the fountain of 
coercive jurisdiction. No valid objection has been adduced 
in argument to the proposal to remove every case of a 
contentious character, requiting a legal decision, directly 
and immediately to the Metropolitan Ecclesiastical Courts; 
such cases especially as* involve questions of clerical con- 
duct, doctrine, or practice; and those appertaining to the 
interests and rights of the laity. It is also proposed that 
those Ecclesiastical, Metropolitan Ecclesiastical Judges, 
should at least be Barristers of fifteen years’ standing, in 
actual practice, eminently qualified to take rank with our 
Common Law Puisne Judges who, in important cases, as is 
now similar in Election Petitions, shoulcT hold their Courts 
in the locality where the contest arises; and, by their 
character, experience, and learning, confer authority, 
gravity, and value on their decisions. 

One specimen of recent adjudication in a minor Diocesan 
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Court, by a clerical judge, may sufficiently illustrate the* 
point mooted. Incidentally it has been mentioned in the 
House of Lords. An opulent vicar in the South is a 
chancellor in the North. When a certain important case 
came before him, he ventured to set aside the dicta of such ' 
legal luminaries as the late Lord Stowell, and Dr. Lushington, 
Dr. Phillimore, Mr. Justice Blackburn, and the Lord Chief 
Justice of the Court of Queen's Bench, pronouncing such 
distinguished judges as being only “co-ordinate" authorities; 
and the inference to be deduced from his legal exposition 
wSls that those eminent judges had never reached the apex 
of contemplation of this reverend Chancellor. Of course, on 
appeal to the Provincial Metropolitan Court, after six 
months* delay, his judgment, by his superior judge, was 
^t once reversed ; showing thereby that the law as it is, and 
not what is considered an improvement of it, must rule 
courts' of justice. When nearly a year had elapsed, after 
the commencement of the suit, the case was remitted to 
the Court below, and the delinquents at once confessed 
their offence, as it was futile to struggle against facts. 
But what follows ? This clerical judge, for five months, 
postponed judgment, and at length revealed his purpose 
of delay. Justice required him, on confession of the guilt 
of the defendants, to admonish them, and assign to the 
plaintiff his full costs. The judge declared his unwilling*- 
ness to do so, as he intimated that he disagreed with 
the higher court ; but on the law of the case he was bound 
to submit. He then avowed he was in a difficulty, but he 
would allow the defendants to withdraw their plea of guilt, 
the object being to drive the plaintiff into a compromise. 
This, with dignified firmness, he disdained. A responsive 
allegation was then filed, and before the plaintiff had ail 
(^pportunity of examining it, a second plea of guilt was 
recorded, to enable the judge, by this process, ^to assign a 
nominal sum of twenty shillings to the plaintiff. And alt 
this with a view, as confessed b^ the clerical judge, to effect 
the extraordinary purpose, as in this sample detailed. Sx 
uno discite omnia. 
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As to the alleged objection of salary for the metropolitan 
judges, that may be easily removed by union, as at present, 
of the office of the judge of the Admiralty, or any judge of 
the High Court of Justice, or the Mastership of the 
Faculties, with that of the Dean of Arches, being a 
barrister of ten years’ standing, and a similar judge of the 
High Court of Justice may be appointed to act as Metro- 
politan Chancellor of York. At present fees, amounting to 
^72,000, ace paid annually to ecclesiastical officials, the 
services of many of whom might safely be dispensed with, 
due regard being paid to their vested interests. The late 
Loyd Westbury, in 1871, implored the House of Peers to 
pass the Bill for Reform of the Ecclesiastical Courts, as 
thereby ^40,200 would annually be saved to the nation — a 
consummation devoutly to be desired. 

It is a lamentable fact that by means of reversionary 
interest, children have been appointed to the office of 
Registrar in ecclesiastical courts, by prelates of a past age ; 
in fact ladies have held such offices, one of them at the 
tender age of five years. Now, bishops’ secretaries are 
usually the favoured occupants of the office of registrar. 
Recent legislation, in an Act styled Ecclesiastical Dilapi- 
dations, has assigned fees both to Registrars and Secretaries 
of bishops ; so that in some cases (and worse still) from the 
ill-paid, and so called inferior clergy, double additional fees 
may be claimed and exacted by the gentlemen in whom 
those two offices may be united. Surely, it is high time to 
•apply the pruning-hook to these ramifications. It is now 
clearly apparent why the Irish Ecclesiastical Courts and 
Procedure Act, of 1864, has not, by legislative authority, 
been substantially adopted and applied to the Reajm. 

In 1856, Lord Chancellor Cranworth remarked, on this 
subject, in the House of Lords, “ I feel bound to say that I 
have received very little encouragement irom the bench of 
- Right Reverend Prelates.” Lord Cranworth’s Bill was a 
Government measure — lost by a majority of eight. On that 
occasion the late Archbishop of Canterbury and fifteen other 
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English Prelates were assembled. It is not a little remark- 
able that the whole English bench of Bishops voted unani- 
mously against the Bill, whilst, to their -honour be it pro- 
claimed, the Irish Prelates voted in its favour. No scheme 
of Ecclesiastical reform can be complete and satisfactory to 
the nation, unless it contains provisions to render Arch- 
bishops and Bishops themselves, amenable to ecclesiastical 
discipline and jurisprudence, as well as their inferior clergy. 

Now the procedure at present in the Ecclesiastical Courts 
is according to the rules of Civil or Roman Law, and also of 
the Canon or so much of the Papal Law as has been received 
in this country. But such rules are but legeSj mh-graviori 
lege^ the common law having obtained the superintendency 
or supremacy over them. To revise those rules seems to« be 
a very eligible mode of adoption. Much of the old procedure 
and practice may be well abolished, new rules and orders 
introduced, and assimilated to those of the Superior Courts 
of Common Law. Let the whole, by legislative authority, 
be submitted to Her Majesty the Queen, in Council, for 
approbation, sanction, and regulation thereof. 

Let that shapeless congeries of Papal Canon Law, received 
into this country from the time of the Conquest down to the 
Reformation, be examined and reformed. Let us have a new 
expurgated edi.ionof Lyndwood’s Provinciate translated into 
English by competent persons, acquainted with Ecclesiastical 
Law. In fact, we require a new Reformatio Legum Eccle-- 
siasticarum^ as the one prepared by Cranmer never received 
the Royal assent, the youthful Monarch King Edward VI. 
dying prematurely ; a work, says Lord Stowell, of great; 
authority in determining the practice of these times, what- 
ever may be its coj^rectness in matters of law. ’ It is, how- 
ever, frequently referred to in •Ecclesiastical judgments 
and forensic arguments. But let us have a new edition, 
sanctioned by Royal authority. Clearly let it be ascertained 
how much under the heads of canons, constitutions, ordin- 
ances and synods, provincial or other ecclesiastical laws, or 
jurisdiction spiritual, can now Ifc enforced, as being neither 
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contrarient, derogatory, or repugnant to the laws, statutes^ 
and customs of the realm, nor to the damage or hurt of the 
Queen’s prerogative. Also, let the canons of King James I., 
A.D. 1603, be received and reformed. They have no statutable 
authority, and do not, proprio vigove^ bind the laity, only so 
far as they are agreeable to the ancient Canon Law received 
m this country prior to the statute of 25 Henry VIII. 

Why Archbishops and Bishops, in addition to their 
onerous duties, should aim at personal adjudication in their 
Diocesan Courts, rather than by judges who have had a legal 
training, is a matter calculated to excite apprehension. But 
in exact ratio that this disposition on the part of the 
Episcopal Bench has been manifested, on the contrary has 
been exhibited, on the part of the laity, a tendency to 
eliminate altogether the judicial from the Episcopal func- 
tion. Prior to the Norman Conquest, it is true, the Bishop 
and the Earl sat together in the same Court, as civil magis- 
trates; but certainly not to adjudicate ecclesiastical ques- 
tions on the principles of Roman Canon Law, for it was not 
then ^ introduced. Subsequently both sat in the Aula by 
virtue of their baronial estates, as they now sit in the 
House of Peers. But the proposal now made that the 
judges of the land should merely sit in Court as the bishops’ 
assessors is rather derogatory to their exalted position. Not 
that by any means the study of this important branch 
of legal knowledge should be discouraged ; nay, those who 
have had an extensive theological and legal training, and 
have attained unto a comprehensive knowledge of ecclesias- 
tical law (which has the closest relations to the principles 
both of the divine and moral law), are the best qualified for 
tjiG episcopate. And Her Majesty shou\d be empowered to 
call such to her Councils, even if not archbishops or bishops ; 
otherwise such as Bishops Gibson, Jeremy Taylor, and 
Dr. Bums would be excluded. 

As to the exercise of discretionary power now claimed 
as a matter of expediency, in putting or refusing to put 
the Ecclesiastical Laws, into execution, this proposal re- 
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quires the gravest consideration. In all legal matters, the 
exercise of a discretionary power should be guided by 
precedent, and be overruled, if necessary, by competent 
legal authority : not by caprice or tyranny. 

The late Lord Westbury observed, in a late Session of 
Parliament (29th Feb. 187a), that the proposal that the, 
Bishop should hold the door of a Court, and let no dnh 
enter it without his sanction, might have been listened tp 
prior to the Reformation ; but it could not be necessary 
to discuss it now. In the House of Commons, in Charles 
the Second’s reign, by a majority of 168 to 116, it was 
decided : ** That penal statutes in matters Ecclesiastical 
cannot be suspended but by an Act of Parliament.” 
From the time of Henry the Eight to 1840, any layman 
might institute a suit for a Breach of the Law Ecclesiastical, 
the consent of the Judge being necessary only so far as to 
make provision for costs, and to prevent frivolous and 
vexatious suits. In 1758, Sir George Lee, in the case 
of Argar v. Holdsworth^ said a clergyman might be 
prosecuted by any one “ for neglect of his clerical duty.” 
In 1808, again, in the case of the office of Judge promoted 
by Bishop, His Majesty’s Procurator General v. Stone^ 
Sir William Scott used the following words: “It is not 
in the power of the Bishop, by any intervention on his 
part, to refuse the process of the Court to any one who is 
desirous to avail himself in a proper manner.” But now 
the proposed formula is: If the BishSp should see fit. 
On the contrary, the late Bishop of Exeter, Dr. Philpotts, 
observed publicly : “ There is my own spn (a Clergy- 

man) sitting beside me ; and I would not spare my nearest 
or dearest relation, if^ny Ecclesiastical offence were brought 
against him.” A proper investigation should take place,, if 
the complaint were made in the proper way. The three 
.chimerical old ladies, therefore, residing in the Channel 
Islands, the utopian ideal of an exuberant episcopal im- 
agination, recently depicted in the House of Lords by a 
fervid eloquence, need not appjl clerical apprehensions. 
Hie murus aheneus esto^ nil conscire $ibi, nulla pallescerc culpa. 
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In any well digested reform of the Ecclesiastical Courts, 
and procedure, there seems to be called for the lepeal or 
amendment of the present Church Discipline Act, 3 & 4 
Viet., cap. 86. This Act was loosely drawn. It has been 
spoken of by Sir Jenner Fust and Dr. Lushington as requir- 
ing amendment, which, to some extent, has been secured by 
the interpretations of the Judges. Such emendations or 
interpretations might usefully be re-enacted, but by all 
means abolish the preliminary inquiry in clericar suits. 
It assumes for the accused all the aggravations of a trial, 
without affording him the privilege of a defence ; for the 
inquisition or investigation of the conduct of the accused 
is not the commencement, or any part of the suit. The 
report, even if adverse, is only the opinion of five clerical 
gentlemen, as to there being primA facie evidence, as a 
ground for instituting a suit. Lord Justice Knight-Brude, in 
the case of Denison v. Ditcher^ remarked on the loose and 
inaccurate language in this Act, yet the Legislature had 
made a sufficient distinction between a" suit properly so 
called, and the preliminary inquiries out of which a suit 
might arise. Even as to the filing of articles, and the 
service of the same, these processes may be disregarded by 
a clerical defendant in a suit as a mere nullity. In fact, 
till he be served with a citation from an Ecclesiastical Court, 
under the gth & loth sections, a suit will not commence. 
Should not the law of England be as merciful as the Roman 
law : Semper in Skbiis benigniora preeferenda. 

As to those Ecclesiastical Fees paid to Officials, even the 
Attorney- General himself has admitted many of them might 
be well abolished. In many instances, there is no pretence 
for their payment. Those officials, in fact, are paid for doing 
nothing. And certainly it is a grave question whether any 
longer an interested class qf men are to receive payment of 
fees at the expense of the nation, without detriment to the 
State, unless some duty be discharged, some service rendered. 

The Public Worship Bill, brought in this Session, contain- 
ing the Amendments of \lie Earl of Shaftesbury, embraces 
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nearly the whole of the reforms in the Ecclesiastical Coutts, 
contemplated here. They demand immediate Legislative 
sanction, and admit of no further delay without injustice 
to the nation. Nothing less than this will be satisfactory. 
It is sufficiently proved to be necessary; and it behoves the 
Government to remedy the same without delay. 


VIIL— THE REGISTRATION OF BIRTHS AND 
DEATHS BILL, 1874. 

rPHE present time will not be considered inopportune for 
making a few remarks upon the Bi^l, now before Par- 
liament, to amend the registration of Births and Deaths 
in England. 

It has been calculated that out of a million births, twenty* 
thousand go unregistered; and that among the burials of still- 
born children is included a considerable number who were 
born alive. The Bill in question proposes to remedy this 
double evil; and, while. postponing any notice of its other 
provisions, we will endeavour to estimate how far this piece 
of legislation would be likely to be effective in these two 
cases. 

First, as to the present law of registering births : It is the 
registrar’s duty to inform himself of every birth which 
occurs in his district,” and to register the same, free of charge, 
within forty-two days. After forty-two days and within six 
months; a birth can bnly be registered on payment of seven 
and sixpence ; after six months, not*at all. 

Under this state of the law, it is certain that many births 
will go unregistered. That a registrar, however careful, 
should “ inform himself of every birth ” which occurs in a 
large district, is a patent absurditj^; and it is surprising only 
that the averagi of unrecorded births, -due to the carelessness 
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.of parents 'and insufficient information of registrars, should 
be so low. Indeed, if they reach only two per cent., it speaks 
well for the general information of registrars. 

Neat, as to the proposed legislation : Any person having 
charge of a child is to be an additional qualified informant of 
its birth. It will still be “ the duty of the registrar to inform 
himself carefully of every birth occurring in his district.” If 
a birth has not been registered within forty-two days, the 
registrar can require the attendance of a qualified informant 
to give the particulars up to three months from the date of 
birth, but without fee. After three months and within 
twelve, the registrar can require a qualified informant to give 
the particulars, and to pay a fee. After twelve months, a 
birth can only be registered by authority of the Registrar- 
^General, and payment of an additional fee. The additional 
qualification of ** any person in charge,” for an informant is 
not without objection, embracing as it does every shade of 
individual from nurse-girl to baby-farmer. 

It seems almost incredible that a birth should ever go un- 
registered because of the non-existence of any person possess- 
ing the old qualifications, namely, father, mother, occupier, 
overseer (in case of foundling), guardian, and any person pre- 
sent at the birth. And if these qualifications have been found 
sufficient in practice, the proposal to extend the responsi- 
bility of registering a birth to a larger number of persons, is 
at once unnecessary and mischievous ; inasmuch as these 
additional people would rarely know any of the facts to be 
registered of their own knowledge, and would give any infor- 
mation, however imperfect, just as they were told to the 
registrar. 

It will be observed that miracles are still expected, under 
the new Bill, at the bands of registrars. They are still 
“to inform themselves of every birth occurring in their 
district,” and to register the same. This appears to be 
the alternative of compulsory registration. Either impose 
a task on registrars, involving a loss to the registration of 
two per cent., or make thh giving notice of a birth obligatory 
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, on the parents, in which case the births escaping registration 
would probably be less than one per cent. It is evidently 
the opinion of those who framed the Bill, that so slight a 
gain would not warrant the imposition of pains and penal- 
ties. It is without doubt, however, that a small penalty for 
omitting to give notice of a birth, within reasonable time, 
say, within a month, would materially lessen the number 
of unregistered births, and be of great service to registrars. 
The provisions for registering births so long after their 
occurrence, at twelve months and upwards, may be counted 
on to diminish the number that go unregistered slightly; 
but our trust is in a few persons, naturally well informed 
of the birth, who shall be required to give particulars of the 
same, very soon after it occurs, the sooner the better, to 
the registrar* / 

With regard to the proposed legislation in registering 
deaths, it is remarkable that clause seventeen in the Bill 
orders a registrar, upon reqeipt of a notice, written by whom 
does not appear, of the occurrence of a death, to issue his 
certificate for burial. This provision is supposed to allow 
further time for completing the information, but does it not 
also open the door to improper burials ? The certificate for 
burial should only be issued by the registrar after the com- 
plete registration of the death; and no burial should be 
allowed without its production. 

To prevent the burial of deceased children as still bom, 
clause eighteen imposes a penalty upon any person, having 
authority in any burial ground, who shall permit the bcfdy of 
a still-born child to be buried, without first having a certifi- 
cate delivered to him, stating that the child was not bom 
alive, signed by a medicail practitioi^er, or a declaration to the 
same effects signed by some person whd would have been a 
qualified informant of the birth, if the child had been b5m 
alive, or a coroner’s order. The grave objection to this is 
that a declaration, signed possibly by an ignorant or venal 
attendant, will be equally effective with a coroner’s order or 
medical certificate. 
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As an ineffable boon to all who will have to master the 
details of this new legislation and assimilate it with so much 
of the old, upon the same subject as is unrepealed, it is 
earnestly to be hoped that the present opportunity will not 
be missed to consolidate the law respecting the registration 
of births and deaths on land as well as at sea ; and if this 
appeal may be supplemented by another, equally earnest, 
and by no means unimportant as affecting the position of a 
• large number of persons, peculiarly qualified to fill the office 
of registrar, we would ask that Boards of Guardians be 
enjoined, in filling up these appointments, to consider care- 
fully the doubtful qualifications of women, in consideration 
of their superior opportunities of “informing themselves of 
eveiy birth likely to occur in their district.*' 


CORRESPONDENCE. 


The Rule of the Road at Sea. 

To the Editor of the Law Magazine. 

Sir, 

As you have twice noticed this subject, may I be 
permitted to put before you the present state of the question ? 

On December the I5fh, a despatch from the Duke Decazes 
was forwarded, through Lord Lyons, to the Foreign Office. 
It stated that, “independently of this special point, and 
taking a more general view of the subject, the question arises, 
whether the provisions of the International Regulations of 
1862 offer guarantees sufficiently powerful to prevent such 
disastrous collisions as that which has just caused the loss 
of so many human lives. This is a point to whicl^ I would 
beg your Excellency to be so good as to call the attention of 
your Government, and one which, it appears to me, might be 
the subject for the consideration of an International Confer- 
ence, or, at all events, of a mixed Afiglo-French Commission, 
whose labours migM subsequently, as in the case of the 
Regulations of 1862, be submitted for the consideration and 
approbation of the other maritime powers. I shall be happy 
to learn that the Cabinet of London shares the wishes ol the 
French Government in this respect.** 

In reply, a Memorandum of the Board of Trade (without 
signature) was returneU, stating that, “as regards the Steer- 
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ing and Sailing Rules of 1862, the Board of Trade are advised 
that, though no material alteration in them appears to be 
necessary, there are various points of detail in which addi- 
tions, and amendments deserve consideration.’* — {Parlia- 
mentary Proceedings^ 1874.) ' 

In February, Germany intimated that “ our Admiralty 
will be much pleased by an offer of the English Govern- 
ment to attend an International Inquiry into the operation 
of the Steering and Sailing Rules, as proposed by the French 
Government,” adding, ‘‘ no doubt, all naval men must have 
great interest in the matter, and the question of the Rules of 
the Road at Sea properly settled in a mixed commission, and 
adbpted by all nations, will save many lives.” 

At the same time Sweden stated that “ Her Minister of 
Marine had addressed to the Minister of Foreign Affairs a 
note referring to the probability of a mixed commission .being 
appointed to inquire into the operation of the Steering and 
Sailing Rules, and to request him to secure a right for 
Sweden to be represented in the same.” 

On Tuesday, the 9th inst., it was announced from Berlin 
that the German Chancellor proposes to take the initiative 
in negotiations which are to lead to the adoption of an In- 
ternational Code of Maritime Law. Prince Bismarck will, 
it is added, shortly make overtures to various Governments 
interested in maritime affairs, with a view to bringing about 
this object.” 

The following has been received from Washington, June 
17 : — “ The Bill for the appointment of an International 
Commission, to study the means of providing for the safety 
of ocean travelling, passed the Senate to-day.” 

Yours obediently, 

William Stert-tno T.AroN. 


LAW EXAMINATIONS. 

Bar Examinations. — ^At the general examination of students 
for Trinity Term, 1874, the Council of Legal Education awarded 
certificates to the following gentlemen : - Ainslie Douglas Ainslie, 
David Alfred Aird, Robert William Broqmfield, Arnold Jeffries 
Cleaver, John Elliot, James Anson Farrer, John Gerald Laing, 
Heniy Boyes Mugliston, Frederick York Powell, John Earle 
Raven, Charles Stubbs, Robert Wallace, and Walter Henry 
Wilkin, of the Middle Temple ; Charles Edward Eardley Childers, 
John Frederic Clerk, Henry John Wastell Coulson, Alfred Dobson, 
John Conrad Gie Kunhardt, Thomas Massey, Augustus Mirams, 
Joseph William Pullen, George Readman, Frederick Henry 
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Thomas Streatheld, Richard Heniy Tidswell, of the Inner Temple; 
John Goode, John William Brodie Innes, Venkatakristnama 
Naidu Pokala, Henry Yorke Stanger, of Lincoln’s Inn, Esqrs. 

CALLS TO THE BAR. 

Trinity Term, 1874* — ^The under-mentioned gentlemen have 
been called to the degree of Barrister-at-Law.. 

Lincoln’s-Inn. — John Gent, Esq., M.A., Oxford, Fellow of 
. Trinity College ; Arthur Fraser Walter, Esq., B.A., Oxford ; John 
Goode, Esq., University of London; Harry Greenwood, Esq., 
B.A., Cambridge; Henry Yorke Stranger, Esq., B.A., Oxford,* 
Tancred Law Student ; Robert Kedington Rodwell,. Esq., M.A.\ 
Cambridge, Fellow of Emmanuel College; Edward Pengree, Esq.; 
George Henderson, Esq., M.A., Cambridge, Fellow of Pembroke 
College; Robert Welch Mackreth, Esq.; John Theodore Dodd, 
Esq., M.A., Oxford ; Francis Edward Armitsead, Esq., B.A., 
Oxford ; Louis Edgar Agostini, Esq., University of London ; 
Aldred William Rowden, Esq., Balliol College, Oxford ; Charles 
Edward Cree, Esq., B.A., Oxford ; Goronoske Yoshiyama, Esq., 
of Nagato, Japan ; Cumbumpati Sabapathi lyah. Esq., University 
of Madras; and Montagu Clementi, Esq., Captain Bengal Staff 
Corps. 

Inner Temple. — Henry Gribble Turner, Esq. ; Arthur Cordery, 
Esq., B.A., Oxford ; Thomas Stewart Omond, Esq., M.A., Edin- 
burgh and Oxford, Fellow of St. John’s College, Oxford; Adam 
Henry Bittleston, Esq., B.A., S.C.L., Oxford ; Seymour Henry 
Knyvett, Esq., B A , Oxford ; George John Courthope, Esq., B.A., 
Oxford ; Frederick Heniy Thomas Streatfield, Esq. ; Edward 
William Hawker, Esq., LL.B., B.A., Cambridge ; George 
Mallows Freeman, Esq., B.A., Oxford ; William Ward Cook, Esq., 
B.A., Oxford ; Herbert Baring Garrod, Esq., B.A., Oxford ; 
William Denman Benson, Esq., B.A., Oxford ; Richard Ord, Esq., 
Oxford; Harry Chadwick, Esq., B.A., Oxford; Jasper Myers 
Richardson, Esq., B.A., Cambridge ; Thomas Shepherd Little, 
Esq., B.A., Cambridge ; Walter Long Boreham, Esq., M.A., 
Cambridge ; Eustace Morphett, Esq., B A., Oxford ; George 
Pearson Wheeler, Esq., B.A., Dublin ; Edward Crofton, Esq., 

' M.A., Oxford ; John Francis Walker, Esq., M.A , Cambridge ; 
John Henry Pelfy Simpson, Esq., Cambridge ; Frank Ricardo, 
B.A., Cambridge ; Henry Tullie Rivaz, Esq. ; John Edward 
Courtenay Bodley, Esq , Oxford ; Augustus Mirams, Esq., Cam- 
bridge ; William Evans, Esq., B A., Qxford; John Francis Jerrard, 
Esq., London ; Walter Lawiy Duller, Esq. ; Charles Edward 
Eardley, Childers, Esq., B A , Cambridge ; George M‘Watters, 
B A., Queen’s University, Ireland ; Thomas von Donop Hardt 
‘inge. Esq , B.A., Dublin ; Thomas Edward Fairfax, Esq. ; and 
George Douglas Harris, Esq. 

Middle Temple. — William Charles Boden Elwell, Esq., 
University College, Oxford, B A. ; Aihslie Douglas Ainslie, Esq. ; 
William Wallace Rodg 6 r, Esq , of Exeter College, Oxford ; Captain 
Edward Gladstone Edward Henry Palmer, Esq., of St John’s 
College, Cambridge, M.A. ; Claude Fitzroy Wade, Esq , of 
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Magdalen College, Oxford, B.A. ; Walter Meyrick North, £8q«|^ 
Brasenose College, Oxford; Robert Townley Caldwell, 

Corpus Christie College, Cambridge, M.A. ; William Ogle Gi«y 
Younghusband, Esq.; Frederfck York Powell, Esq., of Christ 
Church, Oxford, B.A. ; Vivian Montague Stanley Reed, Esq. ; 
James Webster Bird, Esq. ; Philip Morton, Esq ; Horatio Nelson 
Lay, Esq., C.B, ; Charles Stubbs, Esq., of Corpus Christi College, 
Cambridge, B.A., LL.B ; Arthur Frank Ryas, Esq , of Trinity 
College, Cambridge; Alexander Charles Nicoll, Esq., Charles 
Clare Scott, Esq. ; John Page Middleton, Esq., of Trinity Hall, 
Cambridge ; Charles Henderson Scott, Esq. ; William Henry 
Charles Wilson, Esq., of the University of London; Samuel 
Archibald Locke, Esq. ; Francis Henry Dillon Bell, Esq., of St. 
John’s College, Cambridge, BA.; Robert Wallace, Esq., of 
Dublin University, BA.; Colonel John Elliot; Robert Philpot, 
Esq.,^ of Trinity College, Cambridge, B.A. ; Francis Alfred Carter, 
Esq. Lewis O’Neill, Esq. ; Lieutenant Meering Bloomfield 
Leager, and George William Aine, Esq , LL.D. 

Gray’s Inn. — The annual prize, amounting to £ 2 $ (an Exhibi- 
tion founded by Mr John Lee, Q C., LL D., late a Bencher of the 
Inn), for the best essay on “ The Origin, Progress, and Present 
State of the Equitable Jurisdiction of the English Courts,” has 
been awarded to Mr. Frederick Huxley; and the Society’s 
Scholarships have been also awarded as follows: — ^The Bacon 
Scholarship (of the value of ;^45 per annum, tenable for two years) 
to Mr. M. W. Mattinson ; and the Holt Scholarship (of the value 
of £40 per annum, tenable for two years) to Mr. W. T. Waite. 
The subject of examination for these Scholarships is ** The 
History of England, Political and Constitutional.” The subject 
of the Lee Prize Essay for next year The Rationale and 
Application of the Doctrines of Estoppel and Quasi- Estoppel” in 
the Administration of Law and Equity in ^^Ingland. 

Final Examination. — At the examination of candidates in 
the Easter Term, 1874, for admission on the roll of attorneys and 
solicitors of the Superior Courts, the examiners recommend the 
following gentlemen, under the age of 26, as being entitled to 
honorary distinction : — Arthur Chisolm Moore ; Charles Alfred 
Pryce ; William Alfred Pitt ; Thomas Arthur Dyson ; John 
Harry Gregson; William Robert Lloyd Jones. The Council 
of the Incorporated Law Society have accordingly awardedp the 
following prizes of books: — ^To Mr. Moore, the prize of the 
Honourable Society of<!lifford’s Inn ; to Mr. Pryc^, the prize of 
the Honourable Society of New Inn; •to Mr. Pitt, Mr. Dyson, 
Mr. Gregson, and Mr. Jones, prizes of the Incorporated Law 
Society. The examiners have also certified that the following 
candidates, under the age of 26, passed examinations which 
entitle them to commendation : — John Thomas Worth ; Charles 
Payne Hennessy ; Albert Gibson. The examiners have accord* 
ingly awarded them certificates of ngerit. The ex amin ers have 
further announced to the following candid?^’ ^ to 
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the questions at the examination were hijghly satisfactory, and 
woul^d have entitled him to a prixe if he had not been above the . 
age of 26 : Thomas Pearce. The number of candidates examined 
in this term was 137; of these 126 passed, and iz were 
postponed. ^ ^ 

^ APPOINTMENTS. 

The honorory degree of LL.D. has been conferred on the Lord 
Chief Justice of England, by the University of Cambridge; and 
the degree of D.C.L. on Lord Justice Mellish by the University 
of Oxford ; Mr. Charles Henry Walton, Master in the Court of 
Exchequer ; Mr. R. G. Raper, District Registrar of the Court of 
Probate at Chicl\ester. — Natal, — Mr. Henry Conner, LL.B., has 
been appointed Chief Justice of the Supreme Court. 

The Summer Circuits.— (Mr. Justice Denman and 
Baron Amphlett); — ^Warwick, Monday, July 6; Derby, Monday, 
Julyis; Nottingham, Friday, July 17; Lincoln, Wednesday, July 22; 
York, Tuesday, July 28; Leeds, Monday, Aug. 4. North Wales 

8 'he Lord Chief Justice of England) : — Newtown, Friday, July 17; 

olgelly, Monday, July 20; Carnarvon, Thursday, July 23; 
Beaumaris, Monday, July 27 ; Ruthin, Thursday, July 30 ; Mold, 
Saturday, Aug 1 ; Chester, Wednesday, Aug. 5. South Wales 
(Mr. Justice Quain): — Haverfordwest, Saturday, July 4; Cardigan, 
Wednesday, July 8; Carmarthen, Saturday, July ii ; Cardiff, 
Wednesday, July 15; Brecon, Thursday, July 30; Presteign, 
Monday, August 3; Chester, Wednesday, August 5; Northern 
(Mr. Justice Archibald and Baron Pollock): Appleby, Saturday, 
July 4; Durham, Tuesday, July 7; Newcastle, Monday, July 13; 
Carlisle, Saturday, July 18 ; Lancaster, Thursday, July 23 ; Man- 
chester, Monday, July 27; Liverpool, Saturday, August 8; 
Western (Chief Justice Coleridge and Mr. Justice Brett) : — 
Winchester, Thursday, July g; Salisbury, Thursday, July 16; 
Dorchester, Monday, Jtily 20 ; Exeter, Thursday, July 23; Bod- 
min, Thqrsday, July 30; Wells, Tuesday August 4; Bristol, 
Saturday, August 8. Home (Baron Bramwell and Baron 
Cleasby): — Hertford, Wednesday, July 8; Chelmsford, Monday, 
Juty 13; Lewes, Thursday, Jul^i^iG (at Chelmsford and 'Lewes 
civil business will b'e taken on the commission days) ; Maidstone, 
Monday, July 20; Guildford, Monday. July 27. Norfolk (The 
Lord Chief Baron of the Exchequer, and Mr. Justice Keating) : — 
Oakum, Wednesday, July 8; Leicester, Thursday, July 9; 
Northampton, Monday, July 13; Aylesbury, Thursday, July 16; 
Bedford, Monday, July 20; Huntingdon, Thursday, July 23; 
Cambridge, Saturday, Jifly 25; Buiy St. Edmunds, Wednesday, 
July 29 ; Norwich, Saturday, August i. Oxford (Baron Pigott 
and Mr. Justice Lush): — leading, Wednesday, July 8 ; Oxford, 
Saturday, July ii; Worcester, Wednesday, July 15; Stafford, 
Monddy, July 20; Shrewsbury, Tuesday, July 28; Hereford, 
Friday, July 31; Monmouth, Tuesday, August 4; Gloucester, 
Saturday^^’^ugust 8. Mr. Justice Blackburn will remain in town. 
Edward Gladstone ; 

College, Cambridge, 1. 
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No. Vlli. — VoL. III. — ^August, 1874. 

I. THE GROWTH OF THE LAW OF LIBEL. 

Part I. 

I. — Before the Abolition of the Star Chamber. 

1^0 portion of our law has been more often referred to as 
illustrating what is called its inconsistent and unsym- 
metrical character than the law of libel. Decisions remain • 
in our reports of the most contradictory character. By one 
which has the .weight given to it by a formal resolution of 
the judges the mere publication of false news was held 
libellous, while now it is difficult to say what news may not 
be published. Statements, corresponding to what appear 
in almost every newspaper, have been repeatedly 
pronounced libellous. Criticism on government has 
been judicially declared to be worse in its effect,, and, 
therefore, to require more jealous watching than comments 
on private persons, while. now the Courts holcf that within 
almost certain indefinite limits it is for the public beneffit that 
Her Majesty’s Government should be submitted to the fullest ^ 
amount of criticism, and even though that criticism should 
be constantly unfair, l)oth in the opimon of the judge and . of 
the jury, yet our Courts leave the offender to such justice as. 
he may obtain at the bar of public opinion. Attacks on the 
doctrines of the English Church, or even on the Government 
of that Church hy bishops^ have been punished as libels, 
on the ground that such attacks are to 

44 
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public morality ; while now it may '.safely be said that 
not a, week passes without not merely attacks on Christianity 
itself, but the open proclamation of opinions, the barest 
statement of which would, ^ven at the opening of the present 
century, have subjected the offender to very heavy penalties. 
And yet when the law of libel is looked at from another 
point of view, this inconsistency vanishes, or is seen to be 
more apparent than real. No department of English law, 
not even excepting the law of evidence, better illustrates the 
advantages which judge-made law possesses over law made 
by other means, of keeping legislation abreast of public 
opinion. The law of libel, with one ,or two modem excep- ’ 
tipns, which will at once recur to the reader, has been made 
by the tribunals rather than directly by the legislature. The 
Courts, in giving their decisions on the cases of libel before 
them, have reflected the general public opinion of the 
country. When the High Church party carried everything 
before them, and were able to subject the Dissenters to the 
penalties of the Clarendon code, the Courts declared it 
libellous to attack the institution of episcopacy. When 
Locke’s teaching had leavened the public opinion of the 
country, the Courts began to allow comments, on the 
Government, which would not have been tolerated under 
Charles the Second. When the influence of the French 
Revolution and the general intellectual movement by 
which it was in great measure caused, began to be 
Telt, the Courts began to hesitate about punishing 
offenders for blasphemous libels, and so far has public 
opinion advanced in favour of religious liberty that it may 
well be doubted whether any verdict could he obtained 
against a writer of the present day, for any honest expres- 
sion of religious or irreligious opinion. So too when a 
ma^cMrity of Englishmen^thought that Government should 
not be made the object of attack, the Courts held very 
slight charges against it to be libellous. When the 
majority came to understand that public criticism was 
prpbably, the. besft meanJs of preventing and of , correcting 
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abuses, the Courts held, that any attacks not merely 
8n the Government but. on the public acts of public men, 
were justifiable. Indeed the theory on . which our Courts 
have acted has always been that the interest of the com- 
munity was the main object to be kept in view, in framing 
the law of libel. Opinion has widely varied as to what 
is for the interest of the community. During the time 
of the Star Chamber the theory was that which prevails in 
Turkey, and to a less extent in Prance at the present day. 
The people were to be governed, not to govern ; theii* 
morals were to be protected as a father would protect 
those of his children. The people mus.t be taken care 
of. Attacks on the Government must not be allowed; 
because, as the Government was something outside the 
people, with opposite interests and duties, its existence 
would be imperilled if it were allowed to be the object of 
attack. The earlier notion of our fathers that Govern- 
ment consists of a king and council chosen by and acting 
for the people had been at the time when the law of libel 
becomes of importance obscured by the teachings of the 
ecclesiastics and church lawyers who had drawn their 
knowledge of law, not from the ancient common law of 
the realm, but from the canon law. The later notion 
that Government consists and has consisted since the 
Act of Settlement of a king filling an executive office here- 
ditary upon certain definite conditions in a particular 
family, and the people themselves as represented in 
both Houses of Parliament, had not yet become generally 
accepted, though Hallam and subsequent writers have 
made it abundantly clear, that the modern view had 
never been so altogether absent from the minds of our 
fathers as Hume and other writers not to the P^nglish 
spirit bom would have us believe. The churchmen in 
particular threw their influence in favour of arbitrary 
government. The tradition of the church was the tradio 
tion of ancient Rome, the tradition of a law which declarer 
qtiod principi placuit legis habet vtgorem. So also with.th9 
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opinions and the morals of the people. Our theory now 
in regard to the former is that in the conflict of truth 
and error, truth will preyail ; that the elicitation of truth 
"is hindered rather than advanced by the attempt of 
'authority to protect it, and in regard to morals that so 
far as the mere publication of an opinion tending to im- 
moral conduct is concerned, it is better that the opinion 
should be left to public criticism than that its expression 
should be checked by the State. In both these respects 
the theory of Englishmen, three hundred years ago, was 
widely different. 

Sir Henry Maine has pointed out the great difficulty 
which exists in making the progress of written law 
keep pace with the progress of public opinion, and he 
has observed that a system of equity, professing, like 
that of Rome as well as our own, to be above statute law^ 
by virtue of its appeal to higher principles, is the most 
efficient means of preventing the crystallization which is 
always liable to take place when the law has an addi- 
tional sanctity given to it in popular estimation by having 
become formulated in writing. If our system of judge- 
made law is to be included under the term equity used 
in this sense, then equity is undoubtedly the most efficient 
means of preventing crystallization. If not, then it may 
reasonably be maintained that judge-made law is the most 
efficient means which jurisprudence has yet fallen upon 
for preventing legislation from lagging behind public 
opinion. In the law of libel, undoubtedly law and public 
opinion have gone abreast. If a man knows the history 
of England he will have no difficulty in answering what 
’ would have been the dicta of the courts on questions of 
libel likely to come before them. But while judge-made 
law generally possesses the advantage claimed for it, the 
law of libel in a special manner has been the reflection of 
popular opinion, because the definition of the offence has 
always involved -so many questions of opinion that, even 
before the passing of * Fox’s Act, juries have nearly 
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always been the judges of law, as well as of fact in cases of 
libel. It is only an apparent contradiction of the state- 
ment already made, that the law of libel is judge-made 
law, to say that the law of libel is especially jury-made, 
law. 

Regarding thus the law of libel a^ having its origin almost 
exclusively in the decisions of the courts rather than in the 
statute book, decisions varying greatly, and hopelessly in- 
harmonious, if not looked at in connection with the state of 
public opinion at which they were made, the historical 
method is obviously that which may be followed with the 
maximum of advantage in treating of the subject. Read 
together with the history, the decisions are in harmony ; 
read only with each other they are discordant. For this 
purpose it is convenient, to see what was the state of the law 
|it various periods of our history. 

The first of these periods may be closed with the abolition 
of the Star Chamber, which was one of the acts of the Long 
Parliament, in its first year of existence. The fact that the 
law of libel, during this period, was framed in, and ad- 
ministered by, the Star Chamber Court, is sufficient justifi- 
action for making the first division of our subject terminate 
with the abolition of that court. 

it is not difficult to see how the Court of Star Chamber 
came to have jurisdiction in cases of libel. In the early 
period of our history libels must have been less frequent and 
less damaging than now ; less frequent because few could 
write, and less damaging because few could read. Then, 
too, it may well be doubted whether men attached so much 
importance as they do npw to defamation of character. Our 
fathers, high and low, were in point of culture yeiy little 
above the labourer of the present day, and in all probability, 
and, indeed, as we know from the * Canterbury Tales,” and 
other early English books, spoke out their/opinions of each 
other with much more freedom, class for class, than now. 
Noble and peasant alike, if slandered, would probably takp 
their revenge by challenging the slanderer, . Ip few instances 
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would the slandered persons be likely to seek redress at law. 
Hence it comes about that written defamation is a com- 
paratively recent offence in our law. When, however, it 
had tO/be recognised by the tribunals, the place where it 
seemed to belong was in the criminal division. As that 
division contained no room for it, it was relegated to the 
Court of Criminal Equity, whose very object was to supply 
* the deficiencies of the Criminal Law, to award punishment 
for offences which none the less deserved it because they 
were not such as could be placed under the divisions into 
which the Criminal Law was classified, and, generally, to 
see that no wrong-doer escaped punishment by reason of the 
rigidity or technicality of the law. 

Accordingly we find that though actions for verbal slander 
were not unfrequent — the earliest case reported is in 1463, 
And eight others only appear down to 1539 ; and though 
there is reason to believe that proceedings before the Eccle- 
siastical Courts for slander in writing were not uncommon, 
the action for libel is nearly, if not altogether, unknown in 
our ordinaiy courts before the Restoration. Lord .Camden, 
indeed, expressly affirms that no cases of libel heard before 
the King’s Bench are of earlier date than that event.* 

The Court of Star Chamber took under its care all the 
various facts and crimes which constitute libel, namely, 
libels against private individuals, giving rise to a civil 
remedy, libels regarded as crimes for which a proceeding, by 
indictment, on behalf of the Crown, or by criminal informa- 
tion, were the means of punishment and redress, and so- 
called libels against the Government, including, under this 
vague term attacks on the Government, or on any part of it, 
writings which tend to cause immorality, and the publica- 
tion of any writing which is thought to*be against the public 
interest. 

It is easy to see how the Court came to take this jurisdic- 
tion upon itself when we remember what was its constitution. 


State Trials, xiz., p. 1069, edition 1816. 
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The popular impression is that the Court of the Star Chamber 
was the mere creature of the Sovereign’s will, and was 
altogether an unimportant court. On the contrary, it was 
regarded by our fathers as the most illustrious court' which 
they knew. The King himself occasionally presided, and 
its members included the most exalted men in State and 
Church. The Lord Chancellor, the Lord Treasurer, the 
Archbishop of Canterbury, with a number of officers of high 
rank were usually present on important occasions; and 
others, of lower rank to them only, were present with them. 
It was the King’s Court, the Aula Regis itself, out of which 
had grown the Court of King’s Bench and the Court of 
Chancery. The theory upon which it acted was that there 
were wrongs which could not be remedied by the ordinary 
course of law, and which could not immediately be overtaken 
by legislation. The forms of law which our early lawyers re- 
garded with religious conservatism bating not a jot, or tittle of 
them, did not cover all the classes of torts or crimes. Even 
where they did, poor men would occasionally be afraid of 
making use of them against the rich and powerful. It was ne- 
cesskry that there should exist a court with unrestrained power 
to do substantial justice, occasionally to set aside forms to 
disregard rules of pleading and of evidence, to take care that 
no wrong went unredressed or crime unpunished on account 
of mere technicality. The Court of Star Chamber did take 
such care. It disregarded forms, or broke them thoroughly 
without difficulty. It was bound by no rules of evi- 
dence. It sat in vacation as well as in term.* It 
appointed and heard only its own counsel, thereby, says 
Hudson, not being troubled with silly or ignorant 
barristers, or such as were idle and full of words.” It was 
presided over ordinaAly by the Lord Chancellor himself, who 
had the right of honouring any of the other judges by summon- 
ing them to sit with him. The Court, under James the First 
and Charles, made a bad use of its powers, and had to be 


* OdleotMim Joiidiosl Vol. II., p. 6, undated. Hndaon’a TtaoL. - 



680 THE GROWTH OF THE LAW OF LIBEL. 

got rid of as a nuisance. But one can readily believe that 
on the whole it was for Hie interest of the country for some 
centuries that a court with such powers should exist, and, 
recalling many instances where criminals have escaped 
within the last few years, on grounds of the most trivial 
technicality, and where the country has been scandalized by 
miscarriage of justice, it is impossible to repress a sigh over 
its well merited destruction. 

Froiyi the invention of printing the Star Chamber had care- 
fully watched the publication of books. The theory on which 
it acted was one which we have retained in regard to plays, 
but have got rid of altogether in regard to books. The Court 
before publication would examine the books to see if they 
contained any libellous matter. It constituted itself a censor 
morum^ and what with questions of slander and libel of private 
persons and questions of publication of news, of writings 
against the State or some of its institutions, the Court before 
long found that the printing press had very largely added to 
its work. From the introduction of the press it rigidly con- 
trolled also both the printing and the publication of news. 
Tyndale and Patmore, two London merchants, were brought 
before it at the instance of the Bishop of London, for dispersing 
a new edition of Tyndale’s Bible, which they had been able 
to bring out in consequence of the first editipn having been 
bought up and destroyed. They were fined £*1840, and in addi- 
tion were condemned to* ride on horseback with their faces to 
the horses’ tails, papers on their heads and some of their books 
tied around them. After having completed a long round they 
were to throw their books into the flames. In 1540, a knight 
was fined a heavy sum for having permitted a book called 
Martin Prelate to be printed in his house. This Court, a few 
years later, committed a man to prison for prematurely 
announcing the birth of a prince.* In 1558, it ordered all 
persons who corrupted the text of the Bishop of London’s 
book to be deprived of their license to print. In 1567 it sent 
a man to the Fleet, and imposed a heavy fine on him, for 


*«Laiisd. MSS. 
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keeping in his house a book against the Established Church.* 
One Vallinger was fined £i00y ordei^d to stand a day in the 
pillory at Westminster and one day in Cheapside, to lose an 
ear at each place, and to be imprisoned during the Queen’s 
pleasure, for a libel against Government and religion.t 
As everyone knows, it was not until the reign of James I. 
that the Star Chamber attracted attention on account of its 
manifest injustice. Every vice which made it hateful to our 
fathers, including the infliction of torture and of monstrously 
cruel punishments, is continually presenting itself during 
James’s reign. 

In 1619 Wraynham was fined 3^1,000, set in the pillory, 
and had to lose his ears for presenting a slanderous petition 
to the King against the Lord Chancellor. In 1630 a Bill 
was filed against the Earls of Bedford, Warwick, and Clare, 
and Sir Robert Cotton, Selden, and another for publishing a 
seditious manuscript, that is, a paper in which the right of 
Parliament to its constitutional privileges was maintained 
as against the arbitrary will of Charles the First. Three 
years earlier three fiddlers were prosecuted for singing* a 
song against the Duke of Buckingham. It is satisfactory to 
know that he was extremely unpopular. The burden of the 
song and the libellous words were — 

“ Tho clean contrary, 

Oh 1 tho clean contrary way, 

Take him. Devil, take him.” 

Which, let us hope, the devil did, for if such as he did not 
go to the devil, it is difiicult to see the use of having one. 
The poor fiddlers were fined £500 each, and ordered to be 
whipped and put in the pillory at Cheapside, Ware, and 
Staines. In the same year, John Maud was found guilty of 
having said that the King went to mass with the queen. 
He was committed, ordered to acknowledge his offence in 
all the Courts of Westminster, at the Assizes of Suffolk and 
Huntingdon, and at Paul’s Cross, and, in addition, sentenced 
to pay the enormous fine of £5,000. J In 1637 the Court, 

* Bains’ Star Chamber, p. 64. ^ f Ib. p. 76. 

I Barus’s Star Ch., p. 108. 



688 


THE OROVnTH OF THE LAW OF LIBEL. 


besides inflicting a fine of sixty pounds on a man who had 
written libellous lettersf ordered him to be ducked from a 
cucking stool at Holbom Dike. A certain Mr. Bowyer 
slandered Archbishop Laud, in sajdng that that prelate 
allowed £$oo a-year to the Pope and procured him 
^1,700 a-year. In all probability this was a common 
scandal going about from mouth to mouth, and of the kind 
which are always present when men’s minds are excite, d, as 
they were during the eleven years interval, between 1629 
and 1641. This was the period, the reader will remember, 
during which Charles was trying his new measures, en- 
deavouring to rule England without a parliament, to impose 
taxes of his own mere will, and to give the Ritualistic party 
in the Church exclusive possession. For the slanderous 
words Bowyer was sent to hard labour at Bridewell for life, 
fined 3^5,000, put in the pilloiy, burned in the forehead, 
and the manuscript adds a significant " &c., &c.” In all 
probability Laud himself was answerable for the extreme 
severity of his sentence. His heart was full of bitterness. 
He alludes to this sentence in his diary, and concludes by 
saying “ his censure is upon record and God forgive him.” 
There is no reason to believe that the archbishop either 
forgave him or remitted any of the sentence. When 
Laud had himself to answer for his many offences before 
a parliament which was justly incensed against his cruelties 
and his illegal acts, it was charged against him that he 
had been the principal instigator of the many cruel 
punishments which the Star Chambers had of late years 
inflicted. The notes of his friend Windebank clearly 
prove his severity. In all cases he seem to have advo- 
cated the infliction of the highest penalties. Where the 
Court inflicted the heavy fine of *£5,000, Laud stood 
alone for a fine of £10*000. In 1630 Leighton, the father 
of the archbishop of that name, was fined £10,000 for 
writing, “ Zion’s Plea against Prelacy,” and The Look- 
ing Glass of the Holy War.” He was further to be 
deprived of his ministry, to be publicly whipped, pilloried, 
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to lose his ears, to have his nose slit, his face branded 
with S.S., for sower of sedition *and to be sent td the 
Ffeet for life. This sentence was executed in the midst 
of frost and snow. After being whipped and exposed once, 
his back and face being still sore and disfigured, he was 
at the end of a- week again whipped and then sent to 
prison. And yet this was a clergyman, eminent alike* 
for his office, his learning and his piety.^ Such a sentence 
was entirely after Laud's own heart. While the Court 
was pronouncing it, Laud pulled off his cap, and at its 
close gave God thanks. Lord Clarendon says of him 
that he never abated anything of his severity and rigour 
towards men of all conditions.t On the nth of July, 
1637, the Court of Star Chamber made thp decree re- 
specting books and printing, which drew forth Milton’s 
Areopagitica. It placed restrictions on the importation 
and sale of books, upon type founders, printers, merchants 
and masters of ships, carpenters, smiths employed in 
making presses, and other persons. It prohibited any 
shopkeeper or other person, not having served an appren- 
ticeship to a bookseller, from receiving, buying or selling 
bibles, testaments, psalm books, primers, abcees, 
almanacks ” or other books. It appointed twenty persons 
by name to have printing presses, and four persons to be 
type founders. 

From the cases mentioned it will be seen that the Court of 
Star Chamber not merely punished libel but endeavoured to, 
prevent it. It was a censor morum to an extent that has 
never been claimed by the Courts of Westminster. It 
regulated the number of printing presses. It inspected new 
pamphlets and books before they were published. It required 
each printer to be fufnished with a license. Against libels 
on private individuals all it could usually do was to punish 
the libeller, but against libels on the Government or any 


life of Arobbisliop Leighton, 
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.mei^ber pf Government, or against public morality, it did its 
best in the way of preveiiltion. 

It is obvious that the Court, in thus interfering with the 
expression of public opinion on matters of State and of 
religion, would have against it all. those who were in favour 
of change. By its very existence and duties it would have 
arrayed against it the progressive party in the nation. In 
the reign of Elizabeth, and for a century after her death, that 
party was' co-extensive with the Puritans. The opponents 
of the Romanizing tendencies in the church under Whitgift*s 
guidance, and during the reign of James, were alpo the 
men who, under Yelverton, Bell, and the Wentworths, were 
doing their best to struggle against the attempts of* the 
Sovereign to reduce the English Parliament to the condition 
in which the Kings of France had reduced the States General 
of that country. Authoritative teaching in the church went 
hand in hand,- as it always has done, and as we venture to 
think it always will do, with authoritative declarations of 
absolute Government. The clergy who wished to intro- 
duce the ancient ritual were those who preached the 
doctrines of divine right. The men who claimed to 
exercise the right of private judgment in matters of 
religion, claimed the same right also in matters of 
State. The Star Chamber set itself to work to crush this 
liberal party, and carried out its resolution with a thorough- 
ness which could hardly have been more complete. Its 
punishments were the most cruel ever inflicted by an Eng- 
lish court. Fines which usually beggared the person 
punished, continental methods of torture new to English 
eyes and inflicted in public, imprisonment for life, were 
the penalties inflicted on those who dared to adopt the 
theology of Geneva, or to attack the Ciovernment in Church 
or State. In spite df these cruelties the new opinions 
spread. Englishmen sympathized with devout men and good 
citizens whose only fault was that they expressed opinions 
not liked by the bishops or court. The Star Chamber, finding 
-its policy unsuccessful, concluded, as tyrants usually do, that it 
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was because there had not been enough of tyranny in it, and, 
under Laud, who either loved cruelty for its own sake, or was 
determined to carry out the policy of “thorough” in the 
Church, which Wentworth was trying in the* State, the 
Court increased its severity. During the eleven years in- 
terval between the third and fourth Parliaments of Charles, 
the cruelties of the Star Chamber in the well-known cases of 
Williams and Osbaldiston, of Prynne, of Burton and Bast- 
wick, and of John Lilbume, roused the indignation of the 
whole of the nation. Falkland and Hampden, as well as 
Pym and the more advanced leaders, were determined either 
to make a thorough reform of the Court of the Star Chamber, 
or to get rid of it altogether. l‘hose who counselled the 
latter prevailed, and although we can well imagine that a 
reform of the Court might have been made, which would 
have allowed it to exercise many useful functions, although 
we have had to fill up by slow degrees the gaps in our 
judicial system which its abolition occasioned, yet we can 
neither wonder at the determination of the Long Parliament 
to get rid of it altogether, nor can we venture to assert that 
it would have been safe to have allowed it to be in existence 
during the reign of Charles the Second. 

(To be continued J 


III.— THE SCIENCE OF LAW.^ 

TURISPRUDENCE cannot be said to be making much 
^ internal progress in England at the present time, 
although its study has increased with great rapidity during 
the last ten years. Its stationary conditionis partly due. to 
the same causes which produced its rapid growth — ^the vigour 
and individuality of its founders. At the time when Bentham 
(who may be considered as the pioneer of jurisprudence in 

* The Science of Law : By Shxldon Amos. London : H. S. King d; Go., 1874, 
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Sagland) appeared on the scene the law student’s attention 
Wasalmost exclusively occupied in mastering the extraordinary 
mass of technical and complicated details which then formed 
what was called “ law.” When a law suit was as often as not 
decided on some abstruse point of pleading, in utter con- 
tempt of the merits of the case, it was hardly-likely that the 
lawyer should suspect the existence of any scientific connec- 
tion between subjects which differed completely in their 
formalities or of any distinction between rights to which the 
same remedy was applicable. Nor was the state of juris- 
prudence abroad calculated to allure the student from his 

disgusting study,” as the Benthamites call it. Grotius 
and Pufendorf, indeed, enjoyed a great reputation, but the 
link between their speculations and the technicalities of 
English law was missing; all that was expected of an 
elegant writer on law was to premise some vague general- 
ities on the state of nature or the origin of society, before 
plunging into the more profitable questions of whether an 
action should be brought in the per or in t]ie per alid mi, or 
in what case$ a replication de injuria sua propria was ap- 
plicable. Bentham not unnaturally thought this very absurd, 
and accordingly devoted all his energies to its reform ; his 
systems of classification and nomenclature, all more or less 
artificial and impracticable,* and his sagacious proposals for 
the reform of procedure and the law of evidence, many of 
which have been since adopted, were the result. On the 
other hand, the iniquities of the English criminal law led 
him to consider with wonderful care and minuteness what 
should be the guiding principles in questions of guilt and 
p unishm ent. But Bentham, ” the great questioner of things 
established,” looked upon everything from the legislator’s 
point of view. His knowledge of the technical details of 

* At least we are not aware that eanoiyneratoeoseopic ontology is a phihse 
mneh used at the present day. Professor Amos, however, nses dytlopisHe, which 
savonra of Bentham, and eodiJSeation has become a citizen of the world. Speak- 
ing of one of his own early productions, Bentham says : ** Some will sty it waa 

better anything I write now.^ I had hot then invented any part of my ntw 
Unfo.” 
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law was almost nothing.* The idea of a'scietite of com* 
parative jurisprudence would have seemed ridiculous to him, 
and hence he and his personal disciples neglected and mis- 
understood Roman law. Read by the light of modem times, 
his writings on many subjects strike the reader as being 
more ingenious than solid, and others are antiquated owing 
to the execution of improvements which he advocated ; but 
no student, even at the present day, can afford to neglect 
his “ Traites de Legislation,” the immortal “ Fragment on 
Government,” and the ‘‘Trait6 des Preuves Judiciales.” 
His individuality of mind and incisive style have left their 
mark on English jurisprudence. 

In Austin jurisprudence found a willing and able expo- 
sitor of its more technical side. In some respects, Austin 
was fortunate. His long residence in Germany had made him 
familiar with the writings of that brilliant series of jurists — 
Hugo, Wamkonig, Thibaut, Savigny, &c., who, starting from 
an accurate knowledge of Roman and German law, developed 
their theories and systems d posteriori^ instead of spinning them 
out of their own brains after the fashion of Bentbam & C04 
Yet these jurists were as practical in their aims and appealed 
as much to Austin’s acute common sense as Bentham him- 
self, while the comparative study of Roman, German, and 
English law enabled Austin to see in the rules of English 
law, covered as they were by the rubbish of ages, institu- 
tions, common to all systems, and having a deeper reason 
than mere tradition. Another bond of union between him 
and the Roman-law jurists was their opposition to the so- 
called “ philosophic ” school of jurists, and the writers on 
the Law of Nature. As Professor Amos says, Austin 
*‘was just broad enough to free himself from Bentham, 
and just narrow enough to save himself from Kant and 
Hegel,” but he omits to point out that this was as much 

* ** 1 was indeed groBslj ignorant. Instead of ponumg any sound stndies or 
reading any modem books of law, I was set to read old trash of the ssTenteenth 

oentnry, and I looked up at the huge mountain of law in despair. 1 can noW 
look down upon it from the heights of ntiiity.*’Lwork8 X. 84. 
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the influence of Thibaut and Savigny as of Bentham : we 
cannot agree with him that “ the result of this philosophic 
tendency in Germany has been to merge the scientific 
treatment of law in the larger region of general ethical 
enquiry, and, consequently, instead of the science of law 
making an even and independent progress of its own, it has 
undulated with every wave of ethical speculktion, and has 
consequently suffered the retardation incident to the growth 
of the most involved, because the most composite, branch of 
intellectual research.” We venture to assert that the reader 
of Savigny or Vangerow, if undisturbed, might very well go on 
in happy unconsciousness that the relations between law and 
morality are of that true and delicate ” nature which 
Professor Amos describes. Is it possible that Professor Amos 
has confounded Rechtsphilosophie with Rechtswissenschaft ? 

We have said that Austin was fortunate in being able to 
combine the doctrines of Bentham and the German jurists. 
In some cases, however, Bentham had a narrowing influence 
on him ; Professor Amos points out an instance of this in 
Austin’s analysis of the term “ International Law,” and we 
recommend his remarks to the reader as a fair statement of 
the point. 

Professor Amos gives a well merited word of praise to the 
labours of Sir Henry Maine in the field of legal history ; he 
has certainly done more to popularize the theories of modern 
writers on the origin and development of law (points unduly 
neglected by Austin) by extracting them from unfamiliar 
books, and adding most interesting illustrations from Hindu 
law, than any English author, and Professor Amos is probably 
as much indebted to the “Ancient Law” and “Village Com- 
munities ” as he is to Bentham and Austin, to whom those 
works are the necessary^complement. ^ir H. Maine’s practice 
of stating conclusions without citing authorities for them has 
occasionally led Professor Amos to attribute to him the dis- 
covery of doctrines which are so familiar as to be practically 
the common property of jurists : his account of ohligatio 
(p. i68) is an instance.* 

* One of onr oontempomries, in a notice of Professor Amos’s book, grait^ giTos 
Sir H. Maine the eredit of discoTerinisr that Braoton borrowed from the Bomim law. 
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Since the publication of ** Ancient Law ” hardly any 
additions have been made to English jurispradence, notwith- 
standing the gaps and defects in Austin’s system requiring 
to be supplied and corrected, and in the few treatises on 
scientific jurisprudence which have appeared since Mr. 
Austin’s death, his influence is strongly, we might almost 
say painfully, apparent. The theological school of specu- 
lative jurisprudence has found an able representative in 
Professor Lorimer, but as a rule modern Writers seem 
content to walk in the steps of Bentham and Austin. 
Professor Amos has himself contributed to the literature 
of jurisprudence,* and the present work is, to some extent 
an abridgment of his larger book. After a careful perusal we 
think its value lies rather in giving a short and readable 
view of the present state of English jurisprudence than in 
throwing very much new light on the subject. 

We confess that we opened the book with a slight feeling 
of dread. In a published lecture on the modes qf study- 
ing jurisprudence Professor Amos insists on the student 
mastering logic, ethics, politics, and a few other subjects 
before he ventures to attack jurisprudence, and it is probably 
because we had not studied all tnose sciences with suf- 
ficient profoundness that we were unable to appreciate Pro- 
fessor Amos’s large work on jurisprudence, which is written 
in a style worthy of a Hegel or a Schopenhauer, and com- 
prehensible only to the initiated. But the present work 
is a great improvement so far as style is concerned ; 
it is written for the most part with clearness, and its 
conclusions are generally sound, although not remarkable 
for < iriginality ; indeed, so far as the labours of Austin 
and Sir Henry Main; cover the subjects of which he 
treats, Professor Amos adopts their C(fnclusions with hardly 
a variation. We may here remark that, beyond quoting a 
few passages verbatim from his favourite models, the^ author 
does not cite a single authority in support of his conclusions ; 
this is a grave defect in the book. The reader is entitled to 
know whether the author has investigjaled the subject for 


^IlyBtematic View of the Sdenee of Jurispmdeaoe. London, 1873. 
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himself, or whether he has taken it at second-hand, and the 
student wants to know where he can find detailed informa- 
tion. 

We cannot say that we admire the plan adopted 
by Professor Amos in treating his subject; it consists 
in half explaining one subject, then half explaining 
several others, and then completing the explanation of 
No. I,. “ In this way,” says the author, “ each fresh 

chapter throws light upon all its predecessors, and the 
first chapter is never completely mastered till after the study 
of the last.” We are surprised that Professor Amos, who is 
an experienced lecturer, is not aware that an erroneous first 
impression is most difficult to eradicate. If he had adhered 
to the time-honoured method of first explaining the distinc- 
tion between law and its cognates (morality, politics, legis- 
lation &c.), then defining primary conceptions, such as right, 
person, status, &c., and lastly explaining each department of 
law (ownership, torts, &c.) in its proper order of classification, 
the book would have gained much in clearness. As it is, our 
old enemy morality is continually starting up, like an irre- 
pressible weed, until we begin to doubt the author’s assertion 
that “the abstraction of law from its moral surroundings has 
nowhere been so completely achieved as by Englishmen,” 
and the matter of the book is treated in an order which we 
venture to call chaotic. After seven chapters of introductory 
matter we have “ Laws of Ownership,” “ Law of Contract,” 
“ Criminal Law and Procedure,” “ Law of Civil Procedure,” 
“ International Law,” “ Codification,” “ Law and Govern- 
ment.” Trusts are treated of in connection with the rela- 
tionship between Church and State, and Torts under Civil 
Procedure. In short, the title “ Science of Law ” is a mis- 
nomer ; the book shotild have been called “ Essays on the 
Origin, Nature, and Purposes of Law.” 

The first five chapters are fair statements of the modem 
theories on the origin of law, states, customs, equity, &c., in 
which the remarks on the nature of judge-made law and the 
permanence of equity seem to us particularly judicious. We 
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cannot but think, however, that Professor Amos takes too ethical 
a view of the object of law; he almost entirely leaves out of view 
the administrative, and what Savigny calls the vermiUeludc 
or distributive, functions of law, where it is not a question 
of morality at all, but of expediency and convenience, as in 
the rules of priority and supplementary interpretation ; these 
are peculiarly within the province of the jurist, because they 
are exclusively technical ; he also seems to us to lay too 
much stress upon “ moral responsibility ” as a basis of legal 
duties ; if the reader ta)ces away the impression that inten- 
tion has to be considered in all questions of tort, he cannot 
be blamed for doing so. The remarks on interpretation are 
somewhat meagre ; the subject is treated incidentally as 
one of the means of indirect legislation, and not as a special 
branch of law relating to all kinds of legal documents. In 
•chapter vi. we come to the elementary conceptions and terms. 
‘‘A legal says the author, “is a human being, or 

aggregate body of human beings, looked upon as a subject 
of law.” This implies that the fact of being human is of 
the essence of legal personality, but the distinguishing mark 
of a legal person is the capacity of having rights and duties. 
Professor Amos thinks that slaves in historical times haVe 
■always been legal persons, “as shown by the penalties to 
which their masters were and are liable for cruelty and abuse, 
and they have been liable to duties, as is shown by 
the penalties to which they themselves were and are liable 
for offences against their masters or the State.” But if this 
is all there is no distinction between an animal and a slave, 
for the master of an animal is liable to punishment for 
oruelty to it, and the animal is liable to be destroyed if it 
shows itself to be an objectionable member of society. “The 
term thing ought strictly to be limited to . . . physical 

substances, or detached portions of the material world.” This 
is only the natural or popular description of a thing; the 
test of a juridical thing is, that it can be the object ^ 
Tights and duties ; hence a thing i^ay be a juridical thihg 
from one 'point of view and a juridical, person from atioth^ 

45—3 
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(as in the case of the Roman hcereditas) and maybe indivisible^ 
immovable, &c., in law and not in nature. Passing to the 
analysis of right and duty we obtain the following definition 
of right : a measure of control delegated by the supreme 
political authority of the State to persons said to be thereby 
invested with the right over the acts of other persons said 
to be thereby made liable to the performance of a duty.*' 
The expression “ control ** brings out the true nature of a 
right, whether negative or positive, but in his division of 
rights Professor Amos has omitted one important feature. 
Every right is a right in rem, a right in personam being a 
right in rein coupled with a right against a determinate 
person, and therefore it has two aspects — one, when the 
right is infringed by the person bound, the other when it is 
interfered with by a stranger. It is owing to this oversight 
that Professor Amos lays it down that “ when a father or 
master brings an action for the detention of, or for injuries 
inflicted upon his child or apprentice, or when a husband * 
sues for injuries inflicted upon his wife, the child, apprentice, 
and wife are in fact held to be things.** Th^ author justly 
remarks that ''the action is not brought in pursuance of 
the legal rights of the child, apprentice or wife,” but we 
cannot agree with him that ** for the purposes of the action 
they might as well be criminals, slaves or beasts of burden,” 
for the fact that they stand to the plaintiff in the relation of 
child, apprentice, or wife, is the very gist of the action ; the 
reason why they do not appear personally in the cas*e is that 
the injury is to the right of the father, &c., to have the 
benefit of the servitium or consortium of the child or wife; the 
injury to the child or wife must form the subject of a separate 
action. This analysis of right ” is explained with admi- 
able clearness by Ortclan {Generalisation du Droit Romain^ 
8. 190). We will not enter into the discussion as to the 
nature of intention, will, act, event, &c., beyond remarking 
that any muscular movement which is the direct result of 
the action of the brain on the nerves may properly be called 
an act, although the aclion may have been induced by moral 
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influence, involuntary cerebration, or disease. Professor 
Amos calls the latter kind of act an event ; what is gained 
by this we are unable to conceive. After discussing inten- 
tion, insanity, &c., the author tells us that “ the rfiost im- 
portant cause of dislocated intention is that sort of wilful 
interference on the part of others which is styled fraud.^* 
So far as we are able to understand this and the passage on 
p. 1 15 about ** mental alacrity prescribed by law** (compared 
with contradictory statements on pp. 15 and 375), we think 
them incorrect. 

In the chapter on ownership we have too much about the 
moral and social influence of ownership (whatever that may 
be), and too little about its technical nature. Professor 
Amos hardly touches on the difference between the various 
restrictions on ownership. When the author descends to 
practical subjects there is a perceptible falling off in accu- 
racy ; thus the term servitude *’ is treated as equivalent to 
‘‘ easement,** the right of pasture is included among ‘‘ ease- 
ments,*’ and the distinction been urban and rustic servitudes 
is asserted to be identical with that between negative and 
affirmative servitudes. Easements and servitudes are in 
fact only species of joint proprietorship, having, however, 
this characteristic, that the person in whom the easement 
vests is denoted solely by the circumstance of his occupying, 
owning or residing upon some adjoining place.** “ The 
principle universally applied to ascertain the existence and 
extent of such exceptional rights (easements) is that of prior 
possession.’* We should like to see some authority for 
these positions. We may remark that Professor Amos’s 
explanations of Roman law doctrines are seldom accurate ; 
his account of possessio ad interdicta and ad usucapionem is an 
instance. 

The chapter on contracts is on the whole well executed, 
although we must demur to Professor Amos’s dictum that 
the consideration is no part of the contract itself. It is 
only one of the facts, or classes of facts, .from which the law 
judges that an actual contract lias been made. It is in 
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; ti^th a general formula* deduced from the ordinary experi- 
ence of mankind.” If so, how can an immoral consideration 
invalidate a contract ? The account of stoppage in transitu 
seems to us inaccurate, and both it and lien are out of place in 
' 9 l chapter on contracts ; they belongs to the' class of extra** 
judicial secondary rights, a class which does not appear in 
the book at all. From his remarks on the phrase, “contract of 
sale” 'the author seems not to be aware that “ sale” originally 
meant a contract to transfer property, and is so used at the 
present day in regard to conveyances of land. May we ask 
what is the meaning of the following passage (p. 219) ? 

The case may be supposed that a sale has been made of 
the general kind recognised and supported by law, and yet 
that neither party has complied with the formalities (what- 
ever they happen to be) which in every’ case are indispen- 
sable to the legal conveyance of the property or money. 
Here the law occjupies a somewhat ambiguous position. 
On the one hand, it asserts that the parties have conveyed, 
that which, by the appropriate act, they signified their pur- 
pose to convey ; on the other hand, the law asserts they 
neither of them conveyed that which, without the forms 
appropriate in each case, could not be conveyed.” 

From what the jauthor says about negociable instruments 
and insurance we might infer that he never heard of a bill 
payable to bearer, or of an underwriter. In comparing the 
Roman mandatum with the contract of agency it should have 
been pointed out that the former was properly gratuitous : 

“ mandatum nisi gratuitum nullum 

•' On the subject of Criminal Law, Procedure, Evidence, 
International Law, and Codification, Professor Amos is on 
safe ground, and this part of the book is satisfactory, 
although , we notice occasional inaccuracies in mattery of 
detail. “ Hearsay evidence ” is not equivalent to “ deri- 
vative evidence,” and the functions of the Courts of Bank- 
ruptcy, Probate and Divorce, are not of a “ purely adminis- 
trative character.*' On the subject of Codification (which ' 
is well explained) we venture to differ from the author as to 
the object of arrangement in a code ; we cannot see that. * 
“ professional and popular education,” “ the supplying in- 
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formation on the general structure of the whole law to 
legislators and to foreigners/’ or **the enabling each class 
of persons in the community to study thoroughly the por- 
tion of the law which peculiarly touches themselveis/* are 
within the purposes of a code : all these things can be done 
more appropriately — and better— by private authors. 

We have to thank Professor Amos fof sparing us from the 
capital letters with which his “ Systematic View ” is so 
liberally sprinkled ; he would add still more to our obliga- 
tions if hp would cease from persistently employing ' 
eccentric and tautological expressions and using words in 
their wrong senses : “momentous facts/’ “bodiless phantom 
of law/’ “physical validity of business transactions/’ “ as- 
^ cending upwards and descending downwards/’ “ aggregation 
and mutual repulsion of a number of independent and self- 
conscious atoms ’’ [= men] are specimens. We need 
hardly observe that this use of unnecessaiy words only 
weakens the argument. “ Fact ’’ is a constant and irritating 
offender : it is used elastically for “ institution/’ “ idea/’ 
“condition/’ “relation/’ &c., and sometimes without any 
meaning at all; what is “the fact of ownership’’ or a 
“ physical fact ’’ ? Marriage is spoken of as a status. 
Occasionally we soar into the region of poetry : “ Man 
needs no longer the prompting and support of his fellows 
to think and act as he ought. In the most desolate 
wilderness, in the hour of shipwreck, in the lonely mountain 
top, he gives up his life for his fellows simply because he 
listens with keen attention to the voice of duty.’’ The book 
concludes with the following roseate description of law : 

“ That which steadies him [man] and keeps him firm to 
bis conscious or un-conscious purpose, protecting all men 
against the imperfection of each, and protecting each against 
the pressure of all — kind and yet dunflinching, personating 
the past, the present, and the future — ^imperiously address- 
ing all and yet whispering to each — is law.'' 

We have pointed out the merits and defects of this work 
in some detail, because English jurisprudence is at the 
present moment in a critical position, and Professor Amos 
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is one of its few representatives. The revival of the study 
of Roman law and the increasing interest in the histoiy of 
legal institutions are most welcome signs, giving ground for 
hope that jurisprudence will soon take its proper place in 
legal education. For this reason it is of extreme importance 
that jurisprudence should present its best face, and that 
jurists should give its opponents no opportunity of taunting 
it with being “unpractical** and “misty.** Professor Amos*s 
book has many good points, and it is entirely free from the 
admixture of theology which is unhappily so common in the 
works of foreign writers on the philosophy of law, but the 
preponderance in it of the ethical over the technical element, 
and the absence of scientific and logical precision, are not 
calculated to advance the claim of jurisprudence to be an 
exact science. 


III.— ALTERNATIVE SCHEMES. 

By J. H. Balfour Browne, Barrister-at-Law, Registrar to 
the Railway Commission ; author of “ The Law of 
Carriers,** &c. ’ 

fTlHE question as to whether a Parliamentary Committee 
is a satisfactory court to deal with legislation which 
afiects public interests and private rights, in c onnec- 
tion with railways, gas, and water, has been somewhat 
garrulously discussed, and one objection, which is not with- 
out weight, has been urged against the determination of such 
questions by such a tribunal, and that is, that a Parlia- 
mentary Committee has not sufficient permanency. A court,, 
like a man, tp deal adequately with any question, must have 
a memory. But a court, the individual members of which 
are changed from week to week, is not in a position to retain 
of: carry forward its traditions. A man without a^ memory 
is unable to profit by experience. A court without the 
elements of permanence £nd continuity is incapable of tl^e 
accumulation of precedents or of the avoidance of errors in 
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the present by the wisdom which is earned through the 
errors of the past. This characteristic was illustrated on a 
recent occasion, when the Wakefield Water Bill came before 
a Committee of the House of Lords. In that case a question 
of importance and interest in connection with the admis- 
sibility of evidence was raised and argued ; and as it appeared 
that no very definite rule had been laid down with regard to 
It, and as, although the question was raised, it was not 
decided, it may be well to consider the question in this place, 
and to endeavour to arrive at some satisfactory conclusions 
with reference to the principles which ought to regulate the 
admission of evidence in such cases. In the case alluded to, 
the Wakefield Water Company, which has from the year 
1837 supplied the town of Wakefield with water taken from 
the river Calder, were the promoters of a scheme to make a 
reservoir at Langsett, by means of which they proposed to 
impound the waters of the Little Don, a tributary of the Don, 
the river which flows through Sheffield and Rotherham, and 
on to Doncaster. This scheme, which was, according to the 
promoters, lendeied absolutely necessary by the disgusting 
state of the water of the Calder — which was described as a 
sewer for the sewage of half a million of people, and for the 
foul refuse of about 1,000 manufactories — ^by the impossibility 
of rendering its water at all fit for drinking purposes by any 
process short of distillation, and by the urgent want of water 
which existed in the district around Wakefield, which was 
occasioned by the abstraction of the water of most of the 
wells and springs by the mining operations which are going 
on in that district — ^was vigorously opposed by the Corpora- 
tions of Sheffield, Rotherham, and Doncaster, by millowners 
on the rivers, and other persons who had an interest in keep- 
ing the waters which* the promoters sought to impound and 
carry to Wakefield. One of the arguments used by the 
petitioners was founded upon the Report of the Royal Com- 
mission on Water Supply (1869). The Commissioners who 
made that report recommended that no town or district 
should be allowed to appropriateta source of supply which 
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imturatly or geographically belongs to a town or district 
nearer to such source^ unless under special circumstances 
it is justified in the appropriation. 

On the ground, then, that the Little Don was not in the 
water-shed of the Calder, and was not, therefore, the 
natural source of supply for the town of Wakefield, the 
petitioners urged that the Bill should not become law, and, 
with a view of strengthening their case, they asserted that not 
only was the Wakefield Water Company contravening this 
recommendation of the Royal Commission by seeking to 
take the waters of the Little Don, but that it was seeking to 
appropriate the waters which naturally belonged to the 
towns in the valley of the Don, at the time when there were 
available sources of supply unappropriated in the valley of 
the Calden When the Bill came before the Committee of 
the House of Commons, the petitioners, although they had 
asserted that there were available sources of supply in the 
valley of the Calder, had not pointed definitely to any such 
source, or described in what way such alleged supply could 
be procured, and on the ground that such a hint was much 
too vague to enable the promoters to meet any alternative 
scheme which might be founded upon it, the petitioners 
were, by order of the Committee, precluded from going into 
alternative schemes at all. This decision seemed founded 
upon a definite and rational principle. The way to get at 
the truth of any matter is to allow each party to state fully 
and fairly the facts upon which he relies. But the person 
who makes the complaint must give him who has to answer 
it a full knowledge of the circumstances on which the com- 
plaint is founded. It would be unfair to a defendant to 
compel him to appear in Court to answer to a vague charge 
of injury to the plaintiff. Were such ' the practice the de- 
fendant would in many cases come prepared to answer a 
charge, and with evidence to disprove an allegation which 
had not been preferred against him, and unprepared to dis- 
prove — however easy it might have been had he anticipated 
the charge — the precise .allegation which he is there to 
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answer. Injustice would, under such circumstances, be 
inevitable. Now, it is upon similar principles that the 
promoters of any scheme are compelled to give the fullest 
description of their intentions in connection with the pro- 
posed works, in order that those who may be injuriously 
affected by the prosecution of the contemplated scheme 
may bring the facts of their grievance before the Committee. 
Were the scheme only vaguely described, many, who might 
in reality be seriously injured by it, would be unable to say 
in anticipation whether that would be the effect or not, and 
in that way many measures, which ought not to become law, 
might pass through Committee on account of a want of 
opposition, which might, to the minds of the Committee, 
seem to indicate acquiescence in the scheme, while it was in 
reality only an indication of the uncertainty and ignorance 
of those who would have been opponents had they been 
definitely assured as to the real scope of the measure, and 
its effects upon their rights and interests. Now if this^ 
is a correct rule in relation to the practice of those who 
promote Bills in Parliament, a similar principle must apply 
to the practice of those who oppose such measures. The 
best and most useful measure might be thrown out by some 
trivial but unexpected opposition. If the promoters have 
to give notice of their intentions it is only fair that oppo* 
nents should be equally explicit in relation to their oppo- 
sition. Thus if vague plans, indefinite specifications, and 
inexact estimates would place the opponents at a serious 
disadvantage, so vague allegations in the petitions would 
cause much inconvenience to those who had to prove their 
case. Ambush may be fair in war, which of its very nature 
is unjust, but it is inexpedient and improper in law, which 
of its nature is justicd, and which aims at the attainment of 
truth. Strategic defences are to be guarded against by 
every rule of practice. It is upon these grounds, then, thAt 
we say the vague allegation of the existence of available 
sources of water supply for Wakefield within the valley of 
the Calder, was properly held by the Committee of the Com* 
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mens, to be inadequate as a foundation for evidence that it 
was procurable from any particular source, and that such 
evidence was very pfoperly held to be inadmissible. If the 
•petitioners had upon such a hint been allowed to give 
. evidence of the existence of a source of water supply some- 
where in the Calder Valley, the promoters* bill might have 
been thrown out on such proof, although they would, had 
due notice been given, have been in a position to prove that 
the supposed source was not available for the supply of 
Wakefield. We do not say that that was so, but it certainly 
might have been so, and there can be no doubt, it seems to 
us, that the rule which excludes all evidence of alternative 
schemes, unless they have been clearly and specifically set 
but in the petition; is an excellent one. But here we have 
to deal with the other question, namely, whether, when the 
alternative scheme had been definitely referred to and 
described in the petitions, evidence in support of such 
scheme, as showing that it is better than that of the pro- 
moters, is or is not admissible. That was the point which 
was raised before the Committee of the House of Lords on 
this Bill. The Bill having passed the Commons, the oppo- 
nents ^again appeared in the Lords, and most of the 
petitions described two schemes by which water* could 
be procured for the supply of Wakefield, without having ' 
recourse to the Little Don. One of these was a pumping 
« scheme which alleged the possibillity of getting an inex- 
haustible supply of water of a good quality from the Red 
Sandstone at Hock, near Snaith ; the other was a gravita- 
tion scheme which proposed to impound, by means of three 
reservoirs, the water of the Crimsworth Dean which is a 
tributary of. the Calder, above Halifax. In opening the 
case for the promoters, counsel said fhat he did not pro- 
, pose to touch upon the alternative schemes until the 
end of his speech, and that before doing so at all he 
. would ask the Committee to decide whether the peti- 
tioners were entitled to set up an alternative scheme, 
which was, he submitted, contrary to the practice of 
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Parliament. Thereupon a most curious discussion arose^ 
several counsel maintaining that evidence of alternative 
schemes Was not contrary to the practice of Parliament. 
Several precedents were quoted, in which it was asserted 
that proof of alternative schemes had been allowed ; and, 
on the other side, counsel for the promoters confidently 
assured the Committee that in these very cases such proof 
had been held inadmissible. Each side attempted to es- 
tablish the truth of its assertions by confident reiteration, 
and by laying before the chairman volumes containing the 
printed evidence taken before various committees, from 
which, it was said, no other inference could be drawn than 
that which the party speaking had asserted to be the uni- 
versal practice of Parliament. One counsel, informing the 
Committee that he would bring under their notice the most 
recent precedent, told them what he had advised his clients 
that very morning in a Railway Bill which was at that 
instant before another committee. It was scarcely to be 
expected that much would result from this discussion. The 
Committee took time to consider its decision, and the chair- 
man in the interval consulted Lords Redesdale, Chelmsford, 
and Selborne, and the next day he informed the parties that 
the Committee, understanding that the admission or, ex- 
clusion of such evidences was a matter entirely for tlieir 
discretion, had come to the conclusion that, in the mean- 
time at least, they would exclude all evidence of alternative 
schemes, but would hold themselves free to admit evidence 
upon these schemes at a subsequent point in the case, if 
they thought it expedient to do so. This decision did not, 
however, put an end to a good deal of diffuse and miscella- 
neous argument, in the course of which it appeared that the 
promoters of the Bil! had received definite information as to 
these alternative schemes from the opponents only a few 
days before the petitions were lodged, and the Committee, 
when it was informed of that, fact, came to the conclusion 
that, without giving any decision on the question as to 
whether it was or was not the •practice of Parliament to 
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allow or refuse evidence of alternative schemes, they were 
of opinion that, in the case before them, sufficient notice 
had not been given to the promoters, and that upon that 
ground they would hold all evidence as to these alternative 
schemes inadmissible. In this way no decision was given 
on the point, and as it seems of importance that some 
definite rule should be laid down with reference to this 
matter, and it is a subject of surprise that some rule was 
not long .ago enunciated with reference to it, we have under- 
taken to write this essay towards a rational conclusion with 
reference to this point of practice. 

It seemed to be admitted, in the discussion to which we 
" have referred, that where a Railway Bill was before the 
House, the scheme of which was to make a line of com- 
munication from A to B, through certain, places, say C and 
D, any proof that an entirely other line between the two 
teimini, by way of places E and F, was more expedient, 
would be inadmissible, but that it was competent to the 
opponents of such Bill to prove that in the line A C D B, 
a deviation by C* and D’ would be of more public utility than 
the proposed line, would be cheaper of construction, or some 
Other circumstances which would justify the Committee in 
coming to the conclusion that the line A C D B was not 
such an one as Parliament should sanction.* But although 
such a rule seems to admit the possibility of proof of an 
alternative scheme in matters of detail, although not in the 
entire scope of the measure ; it must be remembered that 
Bills which have fo do with the supply of water are very 
different from those wl\ich are introduced with a view to the 
makijng of a means of conveyance. Water is a necessity, 

. railway communication is an advantage. The claim of a 
town or an individual to a railway is veiy much like the 
claim, of a town or an individual to a water supply, not for 
domestfc use, but for the purposes of manufacture. Both 
will be of service to the individual or town, but neither is 

! * 8m aigmneni of Mr. Rodwell, p. 89, of the Minateo of Frooeedings, , 
in w Wakefield ^nter June 28rd, 1874. 
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absolutely necessary to the continuance of life or of sanitary 
conditions. But, again, another point in connection with 
this matter is definitely settled, and that is that in opposing 
a Water Bill it is quite competent to the petitioners to show 
that the water, which is at present supplied by the promot- 
ing Company, or Corporation, is sufficiently good. Further, 
if it can be shown that the water derived from the present 
source of supply, although not in a satisfactpry condition for 
the purposes of domestic use, could, by the exercise of more 
care and caution, or by the use of any easily adopted process, 
such as filtration, be made a proper water for town supply, 
then that would be a good ground for the rejection of a Bill 
which sought to impound water at a distance and bring it to 
the town which has already an adequate supply. Parlia- 
ment must, in all such cases, bear in mind that water is the 
common property of the whole community, and as such it 
must always be used with caution and economy. Although 
Parliament would do wrong in all cases to prevent water 
being taken for a town supply from a distance, and is right 
in many cases in sanctioning immense expendituib in the 
conveyance of hill waters into the centres of population and 
industry, yet Parliament ought to remember that every 
^uch expense has to be paid by the community, and that un- 
necessary undertakings are a means of preventing the suc- 
cessful promotion of absolutely necessary schemes ; and to 
remember, further, that the waters which are, perhaps, not 
wanted in the hills just now, may, by the growth of large 
towns, and the increase of populations in the valleys, be 
required in time to come, and that these towns may, in 
time, have good reason to complain if Parliament has given 
over to towns, at a distance, which did not require them, the 
waters of these hills. Hence it is,of very great importanice 
that Parliament should have an opportunity of judging of the 
adequacy of the present supply of any town or company which 
may desire Jo impound water at a distance from it. Thia^ 
in some aspects, resembles the proof of an alternative 
scheme. But we can cany thi^ matter further. In the 
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ca8,e to which we have referred, evidence which went to show 
that the promoting company, which was to be presumed 
to have made up its mind to go to the Little Don because 
there were no available sources of supply to be had nearer 
to Wakefield (and that was, of course, the clear inference, 
after the exclusion of the alternative schemes), had not 
made proper and adequate inquiry and examination of the 
district in the immediate vicinity to enable it to come to 
any correct conclusion as to the impossibility of getting 
water much nearer than the proposed source. Now this 
certainly does seem a relevant and proper inquiry. If a 
company — mistaking its interests, which are in the end to 
' be best served by a careful regard to public interest, endea- 
vours to procure water from a distant source — with the view 
it may be «f preventing the competition of another town in 
some branch of trade for which a certain quality of water is 
required — if, we say, it can be shown that that company is 
neglecting a source of supply which can be procured with 
much less difficulty, and at much less expense, in its 
immediate neighbourhood, would not such proof be a ground 
for refusing the company the powers it seeks, and can any 
just ^nd proper conclusion be arrived at by any committee 
who rejects all evidence of this fact ? Without the circum- 
stance that water can be procured at less cost from another 
source, without proof that the difficulties to be encountered 
either in the way of engineering, or of the opposition of those 
whose rights were affected by the measure, the scheme pro- 
posed ought to become law if the necessity for a new supply 
is established; with proof of these circumstances, the scheme 
proposed ought to be rejected, and the company compelled 
to have recourse to its more legitimate sources of supply. All 
this is in favour of the admission of evidence of alternative 
schemes. But there is a good deal to be said on the other 
dde. All questions of evidence are to be determined with 
reference to . the best method of arriving at true conclusions, 
and inTelatipn to alternative schemes it may be said that a 
: committee never would have the means of judging of the 
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excellence of these, while they w*ould have ample >irieans of 
arriving at a conclusion as to the defects of the scheme of 
the promoters. In the latter^, plans are deposited long 
before the case comes on for hearing, in the former the plans 
which would be put in in support of the alternative scheme 
*would be hastily prepared and the opportunities given of 
discovering their merits or defects would necessarily be 
inadequate. Again, the promoters are responsible for their 
plans and descriptions, and, if the Bill passes into law,' have 
to carry the scheme in the way, described to the Committee ; 
the opponents, on the other hand, have no responsibility in 
connection with the scheme they propose in substitution 
for that of the promoters, and should they be successful in 
throwing out the Bill, the practicability of their a^ernative 
scheme will not have to be tested by them. It is always 
difficult to lay out a scheme which you have to carry out 
into act ; it is always easy to make a suggestion, the diffi- 
culties of which you will not have to encounter. Again, there 
is another element which is apt to conduce to a false 
impression on the minds of the Committee. The pro- 
moters of a Bill have to give notice of their intention to 
introduce the Bill to all the persons whose rights are 
likely to be affected by its operation. This notice' allows those 
who object to the measure to come forward and oppose it, 
and in many cases this opposition is most formidable and 
tends to the elucidation of the true facts of the case, and 
enables the Committee to arrive at a just conclusion. In 
case, however, the opponents of a Bill propose an alterna- 
tive scheme, and, say, instead of impounding the waters of 
river Y, you ought to impound the waters of river Z, the 
Committee, while it has the means of arriving at a definite 
idea of the opposition of those persons who are affected by 
the Y scheme, as they appear by petition, has no means of 
forming any idea of the opposition which might be forth-, 
coming if the Z scheme came in a substantive form befpre 
Parliament. Millowners, landowners &c., it may be said, 
will not appear against the mere suggestions in petitions, 
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iuid it is only when the alternative scheme ^is brought before 
Parliament, in the form of a Ml, that they will trouble them- 
selves about it. One other objection to the admission of 
alternative schemes. The proposal of alternative schemes 
would of course in every instance occasion considerable 
outlay to the promoters. They would have to examine the 
site of the reservoir or the pumping statioil, they would 
have to make themselves familiar with the proposed line 
of pipes, they would have to analyse the waters, and 
endeavour to. discover the opposition which would be 
met with from millowners, landowners, and others in 
the event of their having adopted the proposed alterna- 
tive scheme. They would, in fact, have at the same 
time to get up two cases, and the length of time which 
would be occupied by the inquiry before the committee 
would add largely to the expenses which they must incur. 
This argument is not without its weight, for it must be 
remembered that after all it is the consumers that pay for 
the proceedings in Parliament as well as for the reservoirs 
and pipes. But, after giving all the weight to them which these 
objections deserve, we cannot but think that, under certain 
circumstances and under certain restrictions, evidence of 
alternative schemes should be admitted. First, it may be 
well to consider the objections. As to the disadvantage 
which the promoters would be under in relation to the fact 
that their plans had been long deposited, and ample oppor- 
tunity given for the discovery of their defects, while no such 
disadvantage would tell against the plans of the opponents, 
little need be said. In each case where an alternative 
scheme was to be set up, due notice ought to be given to the 
promoters of-the Bill, and the question of what is due notice 
in any case would be determined in relation to the length of 
time which the promoters might reasonably require to go 
over the ground, examine the scheme, and get up their case. 
On this matter the decision of Lord Aberdare’s Committee in 
the Wakefield Water Case is- in point. Again, the plans 
and speqifications whlbh would require to be given to the 
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promoters, along with the petitioners’ intention to set up an 
alternative scheme, must be so definite and precise as to 
enable the promoters to understand the scheme, and any 
vague description or insufficient specification would, as 
we have seen in the discussion of another point of 
practice, be held insuffiqient to let in evidence which 
the petitioners are anxious to produce. As to the 
responsibility of the promoters for their scheipe and the 
responsibility of the opponents for theirs, the fact would 
weigh as much for the promoters as against them. The 
fact that the promoters had done everything with a view to 
carrying it out practically, while the alternative scheme of 
the opponents was only an argumentive suggestion, that 
actual practicability was a requisite of the former, while 
mere speciousness was all that was necessary to the latter, 
would always be stated in]]argumcnt, and would weigh with 
the minds of the committee perhaps more than it ought 
to, for, as a fact, if the scheme was practically futile, the 
engineers for the promoters would very quickly discover it, 
and very readily show in what way the scheme was defective. 
Again, as to the opposition which appears on a Bill, but 
which does not appear on an alternative scheme, the same 
remark might be made. It would always be a matter for 
argument, and might, in that form, tell more in favour of 
the promoters than it ought to do. If the alternative scheme 
proposed by the opponents of the Bill would really materially 
affect the interest of millowners, landowners, and others, the 
promoters will have no difficulty in procuring abundance of 
evidence of the strenuous opposition which would meet 
any effort to take the water which the alternative scheme 
suggests, and the more so that all those who would be 
interested in opposiif^ the Bill for .that purpose would 
willingly give evidence against the alternative scheme, 
seeing that, under these circumstances they would be 
doing much to maintain an effective opposition to the 
measure which might deprive them of the water which 
was of value to them, or invade othef rights which they de- 
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sired should be let alone, and would be doing so, not at their 
own expense, but at the expense qf the promoters of the 
Bill, in opposition to whom the alternative scheme had been 
proposed. 

As to the expense which would be involved in the inquiry 
into alternative schemes, a word or two is necessary. A 
thorough inquiry before a competent tribunal is not a waste 
but an economy. It is better that a case should require one 
or two days more for investigation than that a community 
should have to suffer from hasty and ill-devised private laws. 
Besides, in regard to the expense, a useful limitation should, 
it seems to us, in all cases be made. Petitioners have been 
in the habit of suggesting a great many alternative schemes, 
and in that way forcing the promoters of a Bill to get up 
half a dozen cases. In the Wakefield case, to which we 
have repeatedly referred, two alternative schemes were set 
forth by most of the petitioners. In the Midlothian case, 
which was more than once referred to in the argument, it 
appeared that four alternative schemes had been suggested 
by the opponents to the Bill. Now it seems to us that, 
although it is expedient in most cases to admit proof as to 
alternative schemes, it might be well to limit the petitioners 
to one scheme. If there are four schemes, each one of 
which is better than that which is proposed by the pro- 
moters, then it is certain that the best of the four must be 
so superior that there could be little objection to resting the 
case of the opponents upon that one. Besides, it is unfair 
to the promoters to allow a multiplicity of schemes, for the 
multiplicity of schemes is exactly equivalent to the vagueness 
which we have already shown is a ground for excluding all 
evidence whatever. Fifty schemes set out with the utmost 

b <1 

definiteness of resources are quite as difficult to deal with 
as a possible scheme vaguely hinted at. It seems to us, 
then, that it would be fair, in all cases, to limit the peti- 
tioners to one alternative scheme, although that alternative 
scheme might be allowed to include two sources of supply, 
if it appeared that one '^of the proposed sources was insuffi- 
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cient for the proposed limits of supply. We canhot see that 
this would in any way prove prejudicial to the opponents of 
a Bill, and we do see that it would be a useful check upon 
the pipmoters of measures which have for their end .private 
aggrandisement rather than public interest. Under the 
circumstances above described, and with the restrictions 
referred to, we think it most expedient to admit evidence 
of alternative schemes. We think that such a rule of evi- 
dence, if once thoroughly understood in connection with 
Parliamentary practice, would be of the utmost service, 
and we cannot imagine any system more dangerous or more 
costly than that whereby a question, which ought to be defi- 
nitely settled by a well understood rule of practice, is left to 
the discretion of the Committee. 

If this essay contributes directly or indirectly to a satis- 
factory solution of this important question, it will have 
fulfilled a part of the object we had in view. There are 
other questions in connection with Parliamentary practice 
which, if opportunity offers, we will discuss hereafter. 


IV. -CRIME AND PUNISHMENT. 

^UGHT the end of punishment to be retribution on the 
^ offender, or the protection of the community? If 
punishment is inflicted as retribution on the offender, it 
is because of the moral heinousness of his crime; if 
inflicted for the protection of the community, it is to 
prevent crimes of the ''slime class as (hat committed, and 
its immediate object is to deter the criminal class from 
committing offences similar to that which is punished. If 
the latter view' be acted on; or if, in the words of a 
celebrated judge, the criminal is punished, “ not because he 
stole the horse, but that horses may rIOt be stolen,” we may 
conceive the priminal saying, “ If the pimishment is for my 
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bad conduct^ I sLm ready to submit to it; but if you punish 
me, not because I have done it, nor even because other people 
have done it, but beckuse other people may do it, and in 
order to prevent them, you act unjustly in punishing me for 
other people’s possible crimes.” The answer would be, “ The 
relation of the judge is, not towards you, to award your 
deserts, but, towards the community, to protect it from evil ; 
and you are only treated as one of the symptoms of an evil. 
The physician’s province is to remove the fever that causes 
the bad symptoms, and the spots only concern him^ so far as 
they indicate the fever that disturbs the system. Your act, 
in stealing the horse, is only one of the symptoms of the 
horse-stealing fever that disturbs the body politic, and the 
legislator’s duty is to remove that fever, without concerning 
himself whether one of the symptoms thinks it has been 
fairly treated. 

Such are the alternatives raised. We will now consider 
the position, that punishment ought to be retribution on the 
criminal. 

. The judge is the servant of the legislature, and the 
legislature is the authorized agent of the community: d 
fortiori, it is the authorized agent of that particular member 
of the community who has been injured. The act of the 
authorized agent is the act of the principal, for ^^Qui facit per 
alium facit per s<?.” If, therefore, the judge is morally justified 
in inflicting retribution, so, in like manner, is the aggrieved 
person; and it makes no difference in point of morality that, 
.for the sake of convenience, he has authorised the, Judge to 
act on his behalf. . 

Is, then, the punishment of our enemies justifiable morally ? 
The opinion of the Grecian philosophers, 350 years before the 
Christian era, ihay be gathered from the Republic of Plato,” 
Book T, chapters 8 and 9 ; Socrates being represented as having 
conversations with a friend in which he puts the questions, 
and his friend answers them. After discussing and disposing 
of the question, whether it is just to restore to e^ch his due, 
it is asked, ** Is it the just man’s part, then, to hurt any 
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mortal whatever?" The reply is, “By ,air means; the 
wicked, at least, and his enemies he ought certainly to 
injure." Socrates combats the position, aud concludes iii the 
following terms : “ Neither, then, is it the part of .the just, 
man to hurt either friend, or any other ; but that is the ps^ 
of the. contrary, the unjust man. If, then, any one affirms 
it just to give every one his due, and consequently thinks . 
this within himself, that injury is due from a just mqn to his 
enemies but service to his friends, he spoke not the truth, . 
for in no case has been proved the justice of injuring any 
one at all." 

From the above quotation, therefore, it must be admitted 
that, in the opinion of the greatest moral philosophers prior 
to the Christian era, to suffer evil was no ground of justifica*. 
tion for inflicting it. 

The Scriptures carry the duty of forgiveness still further. 
Thus, “Ye have heard it hath been said : Thou shalt love thy 
neighbour and hate thine enemy, but I say unto you love 
your enemies, bless them that curse you, do good to them 
that hate you, and pray for them which despitefully use you 
and persecute you.” 

Is there, then, to be no punishment for criminals? Cert 
tainly not, on the ground of retribution; and we must look 
elsewhere for a principle on which to base it. 

It is obvious that society could not hold together if crime 
was not restrained. The ground, therefore, on which crime 
is punished, is self-defence. Society leaves criminals alone 
so far as concerns their inward motives, and oiily interferes 
with their outward actions when they cause it inconvenience. 
The relation, therefore, of the legislature is, towards the com- 
munity, to prevent crime, rather than towards the criminal, 
to punish crime. It . (foes not punish actions because they 
are morally wrong, but because they are inexpedient — not 
because of the evil of the criminal’s moral character, but 
because of the evil effects of similar actions on .the com- 
munity. Observe, that it is not the evil of the criminal’s act 
that the law must guard against^ that particular evil is 
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already done, and its repetition by the criminal is a small 
matter, as compared with the perpetration of similar evils by 
men disposed to commit them. The direct object, therefore, 
must be to influence, not merely the criminal, but the class 
to which he belongs, arid the punishment must be of such a 
nature as to deter that class from committing crimes of a 
sort sii^ilar to that which is dealt with. 

Again, the same course of reasoning applies to the com- 
munity, who are liable to suffer the evil, as to the criminal 
class, who are disposed to inflict it. It is not merely the 
alarm, felt by the individual victim, that must be removed ; 
bHt the alarm felt by the community. And this is an 
admitted ground for giving greater punishment in cases in 
ii^hich the alarm is wide-spread, and felt by a large number of 
persons as an evil likely to befal them, than in those cases 
in. which the alarm is confined to a limited class. The 
legislature cannot legislate for each individual in detail, but 
must act for the general good. 

But, it may be asked, *‘Is not the effect of actions as pro- 
ducing happiness or misery to the community the exact 
measure of their moral character, and the only test of their 
heinousness ? ” If this question were answered in the affirm- 
ative, the present inquiry would be fruitless ; if, in the nega- 
tive, it would prove our contention that right and expediency 
are distinct exceptions. But this involves the larger question 
which arose with the dawn of philosophy, and is still pend- 
ing, whether there exist in the mind, intuitions that are 
developed and brought into fruitful action by the .educa- 
tion that comes to it from without; or, whether, on the 
other hand, all our conceptions are derived from experi- 
ence and observation alone? On the one hand, it is 
contended that the mind intuitively ‘’conceives that every 
effect must necessarily have a cause. On the other hand, 
that we only know this so far as our exp'erience goes, and 
that we have not the data for assuming that this mast be so in. 
the nature of things. On the one hand, that the three 
interior angles of a triangle must necessarily be equal to 
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two right angles. On the other, that our limited experience 
cannot decide dogmatically that it must be so, and that we 
cannot assume that, under different conditions to our own^ 
they may not be equal to three right angles. On the one hand, 
it is contended that in the same way as the seed is the vital 
principle of the oak, and the conditions or occasions of *its 
development are the soil, the rain, the air, and the sun, eo 
the intuitions of the mind are developed by knowledge from 
without, the occasion of their active exercise. On the other, 
that everything the mind receives is from without, and that 
there is no intuition within. 

The ethical branch of this controversy is, whether, on %hp 
one hand, we have the innate faculty of conscience that 
decides intuitively whether an action is right or wrong; or, 
whether, on the other hand, we must go out of ourselves to 
find a reason for its moral character, and can only decide 
that it is right/or wrong, according to its effects, in causing 
happiness or misery, as being the only reasons for deciding 
whether it is right, or wrong? To this latter hypothesis 
there are, we think, insuperable objections. 

In the first place, the happiness or misery of the next 
world are ieft altogether out of the calculation. According 
to the utilitarian theory, virtue is that which, on the whole, 
produces the greatest amount of happiness, that is to say, in 
this world ; for the utilitarians cannot go beyond this world, 
inasmuch as they deny intuitions, and limit our knowledge to 
observation, and experience. 

In the next place, the theory is. that hanging a man 
causes him pain or misery, and it is, therefore, in itself, and 
on that ground, morally wrong; but, that if he is hanged for 
the good of the community, it is therefore, and on that 
ground, morally righl ; in other wcjrds, we ought to do evil 
that good may come. We need not enlarge upon the effect of 
such a principle, or say more on this head to demonstrate 
that a theory leading to such a result must be incorrect. 

We may further observe that if a criminal is punished 
because of the evil effects of bis actions, and those evil 
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Effects are also the exact measure of his moral heinousness, 
then if he has been sufficiently punished for the act by man, 
the necessaiy corollaiy is that he ought not in this world, or 
in the next, to be any further punished for the act by God; 
and, if not sufficiently punished by man, then, in this world, 
■or the next, God is justified in making up the balance of 
punishment deserved. This would be compelling God to 
regulate his actions by those of man, which is a blasphemous 
and absurd conclusion ; therefore, the theory must be false 
from which such a conclusion is deduced. 

Having, as we trust, shown that the heinousness of an 
action means one thing, and its effects on the happiness of 
the community another, and that the ground of punishment 
is the protection of the community, and not retribution on the 
offender, we proceed to show that the position we support is 
in accordance with the practice of legislators. 

Offences against the moral law are sins ; offences against 
human, or positive law, are crimes. Some, but not all, sins 
are crimes; but, as crimes, they are looked at from a 
different point of view. As sins, they are matters of indi- 
'vidual guilt; as crimes, they are acts producing evil effects 
on the security of society. Sins that do not produce alarm 
on the victim of them are not looked at as crimes, as they 
do not interfere with the feeling of security. Hence the dis- 
tinction between seduction and rape. Seduction is the 
greater sin, as it pollutes the ^oul of the victim, which is 
infinitely more precious than the body. But here the legal 
principle applies, ‘ Volenti non fit injuria,' and, as there is con- 
sent, and the absence of alarm, it is no crime. Rape, on the 
contrary, is an outrage in respect of which the alarm exteriffs 
to every woman in the community. Hence the severity 
with which it is punishe;! in all civilized countries. Again, 
as between two similar crimes, one is more severely 
punished than the other, because of the greater difficulty of 
detection — a ground clearly unjust, if they were punished in 
proportion to their heinousness. Hence, on the authority of 
Blackstone, in the Island df Man this rule was formerly car- 
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ried so far, that to take away an ox, or an ass, was there no 
felony, but a trespass, because of the difiBcuIty in that littlti 
territory of concealing them, or carrying them off; but to 
steal a pig, or a fowl, which is easily done, was a capital 
crime, and the offender was punished with death. 

On the same principle, according to our law, the crime of 
stealing a handkerchief from the person is punishable with 
greater severity than the crime of carrying off a load of com 
from an open field, though the corn is of fifty times greater 
value than the handkerchief. 

I 

Again, acts not heinous at all become great crimes under 
certain conditions. From a military point of view, a sentry 
sleeping at his post commits a crime of the deepest dye, 
simply because of its dangerous and alarming (consequences. 
A clerk sleeping over his desk would probably have much 
less excuse, having had no forced marches to make for his 
master, but to make it a crime would be absurd! 

We have now submitted the view that both in theory 
and practice the end of punishment is not retribution' on « 
the offender, but the protection of the community; and 
that in practice this is illustrated. Firstly, by the punish- 
ment of some sins, because of the alarm they create, and 
the absence of punishment of other sins because they do not 
create alarm. Secondly, as between two similar crimes, by 
the greater punishment given for that which is the more 
difficult of detection; and, thirdly, by the punishment, 
because of their danger, of crimes having no moral heinous- 
ness at all. But it may be asked, Cannot we combine the 
tv(o ends of retribution and protection ? Punish the offender 
because he deserves it, and at the same tirne^ and by the 
same means, protect the community ? ” The reply, is that this 
is impracticable, and by attempting it we should fall between 
two stools. For, independently of the argument that there 
is no moral justification for inflicting retribution, the effect of 
adopting both alternatives would be immaterial if,^ upon one 
or the other, the same measure of punishment might be 
awarded. But the moment the standards diverge, diffi- 
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culties arise. Taking our former example, the crime of the 
sentiy sleeping at his post, has no hrinousness, yet its 
danger is extreme, and, though the punishment be severe, 
we must, for the sake of the argument, assume that, though 
severe, it is not more so than is absolutely necessaiy, by way 
of example, to ward off the danger that would arise, from a 
repetition of the offence. If, then, both standards are 
adopted, he is both wrongly and rightly punished ; wrongly, 
because his offence was not heinous ; rightly, because it 
was dangerous. He suffers both injustice arid justice. And, 
if his punishment is mitigated, because his offence is not 
heinous, then injustice is done to the community, and the 
army community, by an insufficient remedy for the 

danger of the offence. ' 

The reformation of the offender does not come within jthe 
scope of this paper, which is concerned with one only of the 
means used to protect the community from evil, namely, 
punishment ; but, as it is so closely connected with the 
^ present subject, we refer to it. 

It may be asked, then, whether reformation of the criminal 
should not be a subject for criminal jurisprudence. • It might, 
as a means to an end ; but not as an end in itself. If the 
Grimihal is rrformed, so much the better. But care should 
' be taken lest lenity of treatment cause the criminal class 
to be indifferent to punishment, and cause thereby an 
increase of evil to the community. Apart from legislative 
• action, it is to the minister of religion that the reformation 
of the criminal is an end in itself. To the legislator, it is 
only a means to an end. It is satisfactory, however, to 
observe that, according to recent accounts, the experim^t of 
reforming criminals by training them to labour is successful ; 
and it is certainly the most satisfactory method, if kept in 
due subordination to the true end of criminal jurisprudence — 
.' the protection of the community. 

. It must be borne in mind that,^ though it has been said 
Sthat some sins are crimes, the expression is not strictly 
Incorrect, but has been used^'to avoid circumlocution. An 
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assassin stabs a man, and runs away. A surgeon arrives just 
in time to save his life, by stopping the effusion of blood. 
From a medical point of view, it is an interesting case. 
From a moral point of view, the assassin has committed a 
sin, and his punishment is in the hands of God. From a 
legal pbint of view, he has committed a crime ; for the effect 
of the act is injurious to society, and the injury must* be 
remedied by punishment of the assassin, as a means to the 
end of removing the cause of injury, or by such other means 
as the legislator may deem expedient. 

Subject to the above explanation, it will appear, from the 
preceding examples, that, inasmuch as only some sins are 
crimes, so also there are crimes that are not sins. In fact, 
morals and jurisprudence view actions from totally different 
standpoints, and have no more to do with each other, directly, 
than they have to do with the science of medicine. The pro- 
vince of morals is the consciences and motives of individuals; 
and the moral principles that should guide them individually. 
That of Jurisprudence, civil as well as criminal, is the effect 
of classes of actions on the collective interests of society^ 
and the expedients or means whereby those interests may be 
best protected. "J^he one science is concerned with motives 
and intentions, directly; and only indirectly with actions 
arising therefrom, as indicating motives and intentions. 
The other science is concerned with actions, directly^ as 
affecting society; and only indirectly with motives and 
intentions, as indicating the tendency of acts, according to 
their effects on the well-being of the community. 

In close connection with this branch of the subject, is the 
old distinction between mala in se, and mala prohibita, the 
unsoundness of which, from a juridical point of view, has been 
demonstrated by Behtham. Austin, and other jurists. These 
terms coincide with the above distinction between crimes 
that are sins, and crimes that are not sins. Mala in se, 
therefore, ought, from a juridical point of view, to be con- 
sidered simply with reference to their evil effects on society, 
which is the only ground for mah prohibita. Consequently, 
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the distinctioii between mala in se, and mala prohibita, if 
rightly conceived, is unmeaning; and, if wrongly, causes 
confusion between the sciences of ethics and jurisprudence. 

We a^ aware that ethical writers of celebrity, both of the 
intuitive, and of the objective or utilitarian schools, have 
started with the proposition, that jurisprudence is a branch 
of ethics, and that the two sciences are concentric circles, of 
which ethics is the outer, and jurisprudence the inner 
circles, jurisprudence being that portion of ethics which it 
is expedient to regulate by legislative enactments ; but the 
consequence of viewing jurisprudence as a branch of ethics 
would be, that legislators should either punish actions, 
according to their moral heinousness, as indicated by the 
dictates of conscience, on the same ground as they judge of 
the moral character of individuals, or, if they deny intui- 
tions, then, that they should punish actions because of their 
evil effects on society, but only as a consequence of the 
assumption thr i the sole standard and test of morals is, in 
like manner, the effect of actions on society. Bitt as the 
whole of our argument is based on the position that 
principle, as indicated by conscience, is the guide of morals ; 
and expediency, as indicated by the effects of actions, the 
guide of jurisprudence, it is essential that wo should not 
allpw to pass unchallenged, the very general assumption, 
that jurisprudence is a branch of ethics. » 

In opposition to this assumption, we find, in authors of 
celebrity, passages substantially supporting the view we have' 
endeavoured to demonstrate. Thus, in Montesquieu’s “Esprit 
de Lois,” vol. II. c. 9, it is said that “ The laws of religion 
have a greater sublimity ; the civil laws, a greater extent. 
Venerable as those ideas are which immediately spring from 
religion, they ought not always to serve ‘ as a first principle 
to the civil laws, because these have another, the general 
welfare of society.” 

Again, Dr. Brown, who was professor of Moral Philosophy 
at the University of Edinburgh, supports the view that 
we .have intuitions of right and wrong ; after criticising the 
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opposing utilitarian systems, says : — “ I may remark, by the 
way, as a circumstance which has probably contributed, in a 
great degree, to this misconception of the immediate object 
of moral approbation, that in cases of political legislation, 
the yeiy end of which is not to look to the present only, but 
to the future, we estimate the propriety of certain measures 
by their usefulness. That which is to be injurious we do 
not ^act; and those who contend that we should enact 
it, think it necessary to show that it will be for the general 
advantage. Expediency being thus the circumstance on 
which the debates as to the propriety or impropriety of 
public measures in almost every case depend, we learn to 
consider it, very falsely, as the measure of our moral appro* 
bation, in the particular cases that are constantly occurring in 
domestic life. We forget that the legislator is appointed for 
the express purpose of consulting the general good, and of 
looking to the future, therefore, and distant, as well as to the 
present, or the near. His object is to see ‘ ne quid detrimenii 
respublica capiat.* His relation is to the community, not to 
any particular individual." 

The above extract is clearly inconsistent with the assump* 
tion that jurisprudence is a branch of ethics; and as no 
moral philosopher stands higher than Dr. Brown in powers 
of analysis, we can, when backed by his high authority, 
maintain with greater confidence that the two sciences are 
essentially distinct. 

Assuming that the distinction submitted between ethics 
and jurisprudence is a correct one,, it affords an easy solu- 
tion of the difficulties in which Governments have 
placed themselves, bpth in former and in recent times, 
when they have gone beyond their proper sphere. Moral, 
principle, the province of morals, admits of no compromise. 
General expediency, the province of jurisprudence, is essen- 
tially a compromise of individual opinions and interests for 
the general gapd. Consequently, the attempt to legislate oq' 
matters of principle is invariably met by stubborn resistance 
on the one hand, and (if the Government have the power) by 
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persecution on the other. And, whether we contemplate the" 
i^esistance, and consequent religious persecutions of former 
periods ; or, the resistance of the present day to taxation for 
the support of institutions having, in them elements to 
which large sections of the community have conscientious 
objections, the cause of the evil is the attempt to subject 
matters of principle that do not admit of compromise, to 
legislative control ; or, in other words, to a system of com- 
promise and general expediency. 

It has not been possible to do justice to this question 
within the limits of our present article, and we have gone 
over a wider .field than at first sight might appear necessary, 
though, with one brief exception, we have carefully avoided 
anything that did not form a necessary link in our argument. 
After stating our reasons for adopting one of the hypotheses 
laid down, it was necessary that we should shew that each 
of them did not virtually represent the other, in which case 
comparison between them would have been fruitless, and 
this could not be satisfactorily explained without touching on 
conflicting ethical systems. Theoretically, then, we come 
to the conclusion that the end of punishment is the pro- 
tection of the community. But the best test of any theory 
is its practical working, and therefore, we have shewn that 
legislators adopt the principle we support : firstly, by their 
selection of some sins only for punishment with reference to 
thqir disturbance of the peace of society; secondly, by their 
apportionments of punishment, as between two similar 
offences, in relation to their effects ; and, thirdly, by their 
punishment of offences having no heinous quality, but 
because of their dangerous consequences. ' We demonstrated 
also that it was impracticable to combine the two alternatives 
of retribution and protection. And thougih not strictly within 
the scope of this article, we have concluded this branch of 
the subject by a brief remark on the relation between 
criminal jurisprudence, and the reformation of the criminal. 

Inasmuch as the ground of punishment as retribution for 
an individual offence would *be its moral heinousness, which 
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is a question of ethics; and our argument was that its evil 
effects on the community was a different conception from its 
moral character, and that the only ground of legal punish- 
ment was protection from the class of offences producing such 
evil effects, it was necessary that we should demonstrate that 
jurisprudence was a distinct science from ethics, and not a 
branch of it,* as had been assumed by high authorities ; and, 
in fact, as a matter of common sense, we are so familiar with 
the notion that matters of conscience are questions of 
principle, and matters of legislation questions of ex- 
pediency, and that the Christian duty of forgiveness of 
injuries does not involve waiver of a right of action for 
breach of charter-party, or forgiveness of a criminal for 
burglary, that we should have taken the essential distinction 
between the two sciences as a matter of course, had it not 
been that a different view is frequently asserted. 

The conclnsions, therefore, at which w-e arrive may be 
summed up under the following heads : — 

1. The end of punishment ought to be not retribution on 
the offender, but the protection of the community. 

2. It is impracticable to combine retribution and pro- 
tection. 

3. The reformation of the criminal is a subject for criminal 
jurisprudence as a means of protecting the community, but 
not as an end in itself. 

4. Ethics and jurisprudence are distinct sciences, the 
former being concerned with questions of principle affecting 
men’s consciences and motives individually, and the latter 
with questions of expediency affecting their interests and 
actions collectively. 

T. W. B. 
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V,— THE GAME LAWS CONSIDERED WITH 
REFERENCE TO THE PARLIAMENTARY REPORT 

OF 1873. 

By Edward Webster, Barrister-at-Law of the 
Chancery Bar. 

TN the year 1872 a Select Committee of the House of 
^ Commons was appointed to consider the game laws of 
the United Kingdom with a view to their amendment, and 
to inquire into the laws for the protection of deer in Scot- 
land, and# in July, 1873, Committee made its Report. 
The Committee had before it the unproductive report of 'a 
foqper Select Committee of the House of Commons, which 
sat in the Sessions of 1845-6, and it examined 74 witnesses, 
26 of whom were tenant farmers — 18 Scotch and 8 English. 
The Select Committee of 1872 was rendered necessary by 
the state of public feeling, which had, more especially in 
Scotland, become so inimical to the game laws, as to 
generate discontent with all land laws, and especially 
tliose regulating contracts between landlord and tenant. 
The evidence before the Select Committee presents to the 
public information of a most important character, proving 
that legislative interference with the present game laws is 
imperative ; and, moreover, the evidence is of such a nature, 
that whatever laws may be substituted for the present game 
laws, it is predicted that the Legislature will be compelled 
to abandon the principle on which they are founded. 

The Report, so far as It relates to deer, constitutes a 
subject distinct from the game laws, and, therefore, forms 
no part of the present article. < * 

The pursuit and capture of wild aniipals was, when man- 
kind were first placed on the earth, necessary for their 
sustenance, at least where nature did not present them with 
vegetable food ready to hand ; and doubtless, therefore, that 
singular and wonderful animal, the dog — man’s friend, guard 
and a^rer — ^was, from the first, befiignantly associated with" 
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mankind, and invested -with an instinctive love ot hunting, 
that he might assist them in ^obtaining food. Hence field 
sports, especially when aided by dogs, form not only one of 
the greatest, but one of the most unobjectionable of plea- 
sures. They are> moreover, in the highest degree conducive 
to health, and to the maintenance of that courage and manly 
spirit on which our national power depends. The Legis- 
lature should, in its policy, do nothing therefore to dis- 
courage field sports. 

The principle of our present game laws is that of the 
Conquest, and although that principle has in its operation 
since been modified by the Legislature, it is still ii^ character 
the same. There is no fiscal impediment to any person ob- 
taining a license to kill game ; but the moment he attempts 
to act upon the license, he will find himself surrounded by 
impediments. The legal theory is, indeed, that wild animals 
belong to nobody,* and yet the law, so far as regards those 
wild animals called game, invests certain favoured citizens 
with the exclusive right to pursue and capture them, by 
visiting all other citizens with penalties or punishment for 
pursuing or capiuring them. This was not always so. By 
the Anglo-Saxon laws, each landowner had the exclusive 
right of chase over his own land.’t This just principle was 
destroyed by tjie feudal laws established by the Conquest, 
whereby the right of chase was vested exclusively in the 
Crown and its Grantees, and most oppressively was it exer- 
cised ; but as the history of the game laws is not an object 
of the present article, it is sufficient to observe, that whilst 
by the ist and and of William the 4th, c. 33, the feudal 
principle was ostensibly abandoned by conferring on every 
pei^on a right to a game certificate, and hy^ repealing 
twenty-seven former Acts recognising the feudal principle,! 

* Law Magazine, No. lx., p. 180. 

t The Anglo-Saxon Game Lawn, are well statefl in ft Pamphlet on the 
Game Laws, by Mr G. Sbaw-Lefeyre, M.P., 1874, p. 1. 

t By an Act passed in 1389, 13 Richard Sod, none were allowed to hunt bat 
those that had snfficient living ; and in 1640, #82 Hejiry 8tb, e. 8. the sale of 
pheasants and partridges was iforbidden to all except the Royal lltmsehoM ; aii4 
in 1670, 28 & 23 Charles 2n(k the Qoalification to4£ill Game Act a as {wsh^. 
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it virtually retained it, by giving power to landlords to pre- 
serve the game and the exclusive right of sporting. In truth, 
for all practical and social purposes, the exclusive right to 
pursue and capture game is now almost invariably vested in 
landlords to the exclusion of all other persons, including 
their tenants. 

By the common law, as already observed, wild animals 
have no owner. There is, therefore, no moral offence in kill- 
ing them ; on the contrary, there is a natural right to kill 
them, as has been shown, and the game laws are Acts of 
Parliament restricting that natural right. They create, 
therefore, statutory offence. 

The animals called game are defined by statute to be hares, 
pheasants, partridges, heath or moor game, black game, and 
bustards, but rabbits and various land and water birds, though 
not game, are protected by Statute Law. 

Land in a wild state does not produce any cereal or root 
crop, nor any grass except the natural grasses. It consists 
of rocks, mountains, forests, heaths, swamps, and grass land, 
and is capable of sustaining comparatively few inhabitants 
and few wild animals. Such was, in Anglo-Saxon times, the 
condition generally of the United Kingdom ; but by the 
expenditure of skill, labour, and capital, the face of nature 
has been changed. Most persons have observed how varied 
in shape, how unequal in acreage, are the inclosures of land 
in this kingdom. This proves that wild land has been from 
time to time rescued from a state of nature by private pro- 
ceedings, under which the cultivators obtained by law an 
•exclusive riglit to the land reclaimed. A right more just 
cannot exist, for all property is founded upon the expenditure 
of capital upon an object whereby it is rendered more 
serviceable.* Landowners have, therefore, as sacred a right 
(o cultivated land as a person to the clothes he has 
' purchased. The United Kingdom being insular, a relation, 
which can have no existence where wild land is obtainable 
for cultivation, has been brought into existence, namely, that 


Law Magaiine, No. LX., p. 181 . 
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of landlord and tenant, and hence almost invariably in the 
United Kingdom the ownership of land is vested in those two 
persons. The capital of the landlord in the land consists 
of the homestead, the farm buildings, the timber, the fences, 
the minerals, and the drains. The capital of the tenant con- 
sists of his household furniture, live and dead farming stock, 
and growing crops. The pecuniary value of the capital of 
the landlord in the land is hence far greater than that of the 
tenant. It is certain, therefore, that all wild animals whose 
maintenance is derived from the farm produce of cultivated 
land, belong, upon principles of justice and political economy, 
as against all other persons; to those from whose capital 
that produce is brought into existence. 

Animals by nature have one or the other of two disposi- 
tions, they have or have not the animus rcvcrtendi. Animals 
having that faculty are capable of being domesticated, and, 
strange to say, are so varied in colour, stature and breed, that 
each may be identified, whilst the other animals are so alike 
as to render distinction impossible. This fact was relied^ 
upon by perhaps the most able and reliable witness examined 
by the Select Committee as a reason for not making game 
property,* and by Mr. Arch to justify poaching.t 

It appears by the evidence before the Select (Committee,! 
that 55 per cent, of game poachers were convicted of other 
crimes, and that the large majority of them were convicted 
first of poaching. ' Nevertheless, the same witness states 
(1,034) Night Poaching Act has caused a diminu- 

tion of the crimes of sheep stealing, poultry stealing, burg- 
laries and various offences, including, it would seem, (1,033) 
deadly conflicts between poachers and keepers. Whether 
the Night Poaching Act should be repealed is, therefore, a 
very grave question. 

In the Appendix to the Report of 1872, there is a 

* Report 1878, p. 337. 
f Sheriff Barclay, Report t873, p . 194. 

{ Mr. J. Dunne, Chief Coubiahle of Cninl^rland and Westmorland, Rep. 187iS, 
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^bular statement of the number! of persons proceeded 
against summarily under the game laws from 1857 to 1871^ 
from which the following is an extract confined to the 
interval between 1862 and 1871. 1862, 10,101 ; 1863, 9,638 ; 
1864, 10,117; Jt865, 10,392; 1866, 10,831; 1867, 11,436; 
1868, 11,398 ; 1869, 12,291 ; 1870, 12,704 ; 1871, 10,773 
It has already been stated that the exclusive right to 
game is practically, though not theoretically, for the most 
part vested in the landlord, and the law also recognizes in 
^he landlord a right to alienate that exclusive right. Thence 
he has by law a power to obtain from his land two rents, an 
agricultural rent ; nd a game rent, the latter destroying the 
sources of the former, to the extent to which game is pre- 
served and appropriated by the landlord’s alienee ; but as an 
abstract proposition, the landlord may himself in like manner 
preserve aud appropriate the game if he chooses so to do.. 
There is much evidence taken by the Select Committee 
showing the great and irreparable damage occasioned to 
tenants by the over preservation of game.* Our tenant 
farmer stated that from 140 acres of arable land he obtained, 
before game was preserved, 592 quarters, and afterwards 
339 quarters, t and it seems that loss from game cannot be 
made up by damages or a reduction of rent.:! That is stated 
by a trained practical farmer, and other witnesses. The 
President of the Scottish Chamber of Agriculture, Mr. 
William Smith, gave most important evidence, stating § 
when speaking of game tenants, “J believe, as an agricul- 
tural tenant, that really the good feeling between the 
landlord and tenant is in that case torn up. . I would say 
that the agricultural tenant looks upon that transaction 
as an immoral act on the part of the landlord." And surely 
it must be so, for it is contrary to good faith that a landlord 
should let a farm and then appropriate the tenant’s produce 
to his own use, exacting at the same time the rent. 

There is no respect for the game laws. " The working 

* Srp. 1878,.p. lOS. t 1S78. p. 149. | Bep. 1S79, p. 910. 

f lb. 1878, p. 947. 
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classes consider/’ observes SherifF Barclay, “ I anv sorry to 
say, ofFences against the game laws as no moral offence; 
their sympathy is all with the poacher.”* Keepers kill 
their cats, hares and rabbits destroy their vegetables.t 
Since the right of search, under the Night Poaching Act, 
the game laws have become exceedingly unpopular.]: The 
agricultural labourers consider that they injure labour, 
because, if a farmer, whose game is not preserved, gets, for 
example, 16 bags of wheat off ground, which, when eaten off 
by hares and rabbits, produces 10 bags only, he cannot 
afford to pay the labourer so well. The game laws are the 
great question with the agricultural labourer. || 

Several witnesses — ^tenant fanners — allege that rabbits cost 
more than they sell for, and in the Appendix to Kep. I872, 
p. 460, there is a calculation for Scotland of a curious nature. 


It is as follows : — 


R 1720,000 rabbits, at lOd 

6 nbUte.l .beep { 14^,000 .heop, at 40. 

£80,000 

288,000 

Loss to Scotland by rabbits 

£868,000 

A 1 aiioam f 109,000 haros, at 2 b. 9d. 

8 hai8.-.l .be^v J 30 353 43, 

£16,000 

72,721 

Loss by rabbits 

Loss to Scotland by bares 

£268,000 

67,726 

Total loss to Scotland by rabbits and hares 

£316,726 


A Scotch tenant farmer, (Mr. W. Smith), of 500 acres, 
brought in that calculation. This witness says, p. 250, 
q. 6,296-7, that people in towns have an idea that the game 
laws curtail the supply of butchers meat, and that if they 
were, abolished they would get mutton and beef 2d. or 3d. a 
pound cheaper. He says the people are good logicians, and 
if they see a turnip field a quarter eaten, they think it would 
have probably fed haif a dozen other animals. Of course the 
value of Mr. Smith’s calculation depends upon this, that the 

* Bheziff Barclay, Rep. 1878, p. 106. Mr. Arab, ib. p. 821. 
t Mr. Read, M.P., td. p. 816. Mr. Aroh, U. p. 828. 

} U. p. 821 

,t/ 6 .p .886 ti 6 «p. 886 . 
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consumption of five rabbits is equal to one bheep. Now, 
from actual experiment, a sheep had in its stomach eight 
pounds weight of food, a wild rabbit two ounces ; the average 
weight of one sheep with another, as mutton, may be re- 
garded as So lbs. ; a rabbit, ready for cooking, 40 ozs. If this 
be so, the cost of food in a rabbit is one half that of a sheep, 
and where three sheep would be brought to market, weigh- 
ing 240 lbs., there would be iga rabbits, weighing 480 lbs., 
and besides a rabbit breeds seven times a year, and comes to 
maturity in six months, a sheep once a year, and is at 
maturity in two years. The evidence before the Com- 
mittee strongly preponderates in favour of hares and 
rabbits being brought to market at considerably less 
expense than beef and mutton. The farmers, who stated 
to the contrary, few of them had thought out the question, 
and most of them were justly irritated by their landlords over 
preserving. Mr. Peck, one of the witnesses, had about the 
end of November, 1872, turned out fifty wild rabbits on an 
acre and a half of enclosed land ; nine died, the remainder 
bred, and he 'expected in September last, 500 rabbits for sale 
\yoith IS. or IS. 3cl. each, besides breeding stock to go on 
with. The cost of these 500 rabbits, including rent, was 
£10 15s. 2d.* Another witness says it would be very profit- 
able to have a farm, &c., and cultivate rabbits,t and another 
witness J states — “ I believe to breed and feed poultry, to 
breed wild rabbits, and to breed and rear pheasants, there 
is no profit equal to it.*’ There arc, it seems, || about 
1,360,000 rabbits imported into, and about 30,000,000 
hares and rabbits produced, within the United Kingdom.^ 
The real value for, wild rabbits for food is estimated at 
1 ,725,000, and the poor prefer rabbit meat to butcher’s 
meat, on account of its, delicacy, and they get four pounds 
weight for 2S. 2d. I'he cost of the food of the wild rabbit 

• Peok, 1873. p. q. 7325 ; ilitto, q. 11526, p. 451. 
t Moirhead, 1878, p. 76, q. 2087. ; Bruoku, 1873, p. 84, q. 8878. 

I Mr. Bailey, Bap., 1872, p. 114. 

\ Mr. S. OtiAbty, Bt>p., 1873. p. 204. 
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has received no attention from the numerous witnesses who 
speak of them as injurious,, as vermin, &c., and hares and 
rabbits, the Report finds, produce annually about 40,000 tons 
of food ; and as regards the latter, it has been shown, con- 
sumed chiefly by the working classes. There was no evidence 
whatever before the Select Committee proving that if the 
working classes were deprived of rabbits for food, they would 
obtain a substitute in beef and mutton. The statements 
before the Committee on that question are no more than 
vague assertions. The working classes have, therefore, a 
paramount interest, not, indeed, in the present game laws, 
.but in the preservation of all useful wild animals, the preser- 
vation of rabbits being essential to them ; and the preserva- 
tion of rabbits is inseparable from the preservation of other 
useful wild animals. 

The abolition of the game laws without any substitute 
would be as injurious to farmers as are the game laws now 
existing. Rdts and other vermin would not be destroyed by 
game keepers, arid hence farmers would be put to additional 
expense to keep them down, for they would, and especially 
rats, which are most injurious to the farmers, swarm, unless 
destroyed. 

Trespass would be largely increased, for, under pretence 
of following wild animals, innumerable people would go on 
cultivated land, and an increase of police would be necessary, 
for if trespassers found no game other property would require 
greater protection.* Mr. John Jones, Chief Constable of 
Dumfrieshire, observes,t “ I think if you were to abolish the 
game laws the tenants would be the very first to cry out 
that they should be put in the same state as they are at 
present.*’ Doubtless it would be so, for fences would be 
broken down, root crops stolen or damaged, gates left open 
so that cattle would stray, sheep disturbed when lambing 
and fattening. In short, if the multitude were allowed to 
go over cultivated land unrestrained, the law would be sanc- 

* Rtpert 187^. 48 

t Report 1878, p. 4. 
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tioning a spirit of spoilation^ inconsistent with the rights of 
property. Field sports would be no more. The intelligence 
and beautiful motions and manners of the dog when engaged 
in accord with his natural instincts, lyould be no longer 
• enjoyable, nor the invigorating exercise and healthful pleasure 
of pursuing with him animals made to be killed by nature for 
his pleasure and food. 

If the Report of the Select Committee were introduced 
into an Act of Parliament, its operation would be as follows : 

Be it enacted, ist. That all legal protection to rabbits be 
withdrawn except in warrens and inclosed places. 

and. That the law of Scotland and England be assimilated 
so as in the absence of the right being reserved by the land- 
lord| the right to game should vest in the tenant. 

3rd. That damages to tenant by game shall be settled by 
arbitration. 

4. That if questions be not settled out of court, jurisdiction 
to arbitrate be given to County Courts in England and to 
Sheriffs in Scotland. 

5. That where a landlord lets the right of shooting, and the 
tenant proceeds against landlord for game damage, the 
lessee of the shooting shall be required to be the defendant. 

6. That occupiers of game preserves shall be liable for 
damages done by ground game to adjoining proprietors. 

7. That a poacher by day shall be regarded as a trespasser, 
and therefore no longer punishable criminally. 

8. That a second trespass by day in persuit of game shall 
entitle the person injured to an order from the County Court 
inderdicting further trespass. 

9. That a person entitled to game or rabbits may, with the 
occupier's consent, bring an action against a trespasser for 
damages. 

10. That where game is reserved, the occupying tenant 
shall not be criminally liable for the destruction of game on 
his farm, except during close time or under excise licences. 

11. That eggs of game be made property and the subject 
of larceny. 
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12 . That night poaching, save where offenders are 
armed, and more than two, should confer a discretion* on 
Magistrates to punish by fine or imprisonment. And that 
accumulative penalties be abolished with a right in the 
accused to be tried by a jury. 

13. That accumulative penalties be abolished. 

14. That game be rated. 

15. That occupiers have power to authorize any number 
of persons to kill hares, subject only to the Gun Tax. 

To carry these objects out, it would be necessary to repeal 
and qualify much statute law. 

Various schemes for putting an end to the evils of the 
game laws were brought to the notice of the Select Com- 
mittee, some of the most important of which should be here 
noticed. 

The remedy of the English Chamber of Agriculture and 
the Farmers Club is that hares and rabbits be taken out of 
the Game List — a joint and inalienable right by landlord 
and tenant to kill ground game and a more discriminating 
law of trespass. Mr. C. S. Read, M.P., who gives this 
opinion, was sent to represent that Chamben and at p« 
158 of the evidence, in 1872, with reference to this inalien- 
able right, had put to him the following questions : — 

4028 — “ It would be an interference with the law of con- 
tract, would it not, if that law were passed ? — It would. 

“ Do you approve of interfering with the freedom of 
contract ? — Most certainly. 

‘‘Under all circumstances, or within certain limits? — 
Within certain limits. 

The remedy of the Norfolk Chamber of Agriculture is a 
joint and inalienable right in landlord and tenant to kill 
hares and rabbits.* The Scotch Chamber of Agriculture 
has passed a resolution for the entire abortion of the game 
laws.t The York Chamber of Agriculture is of opinion that 
under no circumstances should a landlord be permitted by 
law to reserve the exclusive right to preserve hares and 
rabbits. The Select Committee was expressly of opinion that 

t /Ap.240; 


Rep. Ib72, p. 76. 
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game should not be made property, and it is, therefore, very 
difficult to discover on wHat principle their Report is 
founded. It is, in short, a pure expediency Report, and 
leaves the power of landlords over tenants with regard to 
the preservation of game almost untouched. 

It is not an efficient or comprehensive Report. It is con- 
fined to a few wild animals, whereas the country requires a 
single Statute to be intituled, “ The Wild Animals Preserva- 
tion Act,” or to that effect, and there is nothing to prevent 
a tenant contracting himself out of the benefit of the 
measure the Select Committee propose. Ought that 
to be ? Let us test that question by the rights of 
property. At whose capital and labour are hares and 
rabbits, partridges and pheasants, nurtured and main- 
tained 7 Assuredly, so far as regards all cultivated grass and 
cereal food, out of the labour and capital of the tenant, but 
the consumption of grass and cereal food by winged game is 
not appreciable, and therefore the capital of the tenant is not 
exhausted for any legislative purpose by winged game. Who, 
then, is entitled, according to the law of property, to the 
saleable value of hares and rabbits ? Assuredly the tenants ; 
but the law creates in no person whatever any exclusive 
right either to kill or capture, or to pursue them. Upon 
what principle, then, can the law recognise the validity, of a 
contract or inflict a penalty, or give damages, where no 'right 
of property exists ? 

As it seems certain the Report of the Select Committee, 
if acted upon, will not satisfy the public, let us see what 
would be the right principle of legislation in lieu of the 
present game laws. As it has been proved that all wild 
animals need legal protection, the first principle of legis- 
lation should be jot to exclude any from protection, except 
for special reasons — for example, rats should not be pre- 
'served unless and until they become an article of food. Let, 
then, the word ** game ” be for ever struqk out of our Statute 
Law, and let laws for the protection of all wild animals be 
framed with a just regard to the welfare of the public and 
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the rights of property. The first step, therefore, should be 
the simple abolition of the game laws. That done,, first 
let there be a breeding season of the year defined, and make 
the pursuit of the protected animals during that season, 
either for the purpose of taking their eggs or young, an 
unlawful act by any person or persons whomsoever. So 
soon as the breeding season is over, let it be lawful for all 
persons, but subject to the rights of property, to pursue and 
capture wild animals. Hares and rabbits being nurtured 
and made saleable at the expense of the cultivator, all culti- 
vators have a common interest in them, and therefore the 
exclusive -right of obtaining possession of them when on their 
farms should be vested in the tenant farmers. Let, then, 
the law give effect to that just right. Let a property be 
created in the tenant to hares and rabbits, not similar to 
what he has in his ^domesticated animals, but analogous to 
the exclusive riparian right to fish for salmon — in the owners 
of the banks of salmon rivers, and let the infringement of 
that right be a penal offence. Birds are divided by law into 
wood birds — sylvcsires ; ground birds — campesires ; and water 
birds — aquiialcs. Pheasants are both sylvestres and campcstres^ 
in this sense, but though they roost at night they frequent 
the ground, in hedgerows and covers by day. Pheasants 
and partridges are maintained as much almost by insects as 
by cereal produce, and also quails and landrails. 

It has been proved that the landlord has a larger capital 
in the land than the tenant, and therefore there would be 
no injustice, but the contrary, done by creating in the land- 
lord a similar exclusive right as regards'pheasants, partridges, 
quails, and landrails. Water birds and woodcocks un- 
doubtedly do no injuiy to the tenant’s crops, nor are they 
supported at the expanse of landlord or tenant ; but, inas- 
much as if the public bad an unlimited right to go on culti- 
vated land for the purpose of killing them, it would be 
made available for killing hares, rabbits, pheasants, partridges, 
&c., the exclusive right to pursue and capture water birds 
and woodcocks should be similar to that relating to phea- 
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sants, partridges, &c. As regards grouse, black game, and 
and bustards, in order to continue a supply to the nation, 
it is necessary that they should be preserved, and for that 
purpose an exclusive right to Ipursue and capture them must 
be created in some one, and the owner of the soil is that 
person. The foregoing animals are those which for sport* 
ing purposes require the assistance of dogs, and the beating 
of ground with hunting dogs should be regarded therefore as 
evidence of a breach of the aforesaid rights of property. The 
remaining wild birds are the wood birds of eveiy kind, and 
the going out with a g^n to kill them should be regarded as 
a trespass only ; but the law should be sufficiently penal 
to deter not only that trespass but the indiscriminate in- 
vasion of cultivated land, and every landowner or land 
occupier should be liable in damages to his adjoining neigh- 
bour for an excessive preservation of hares or rabbits. 

It is believed that those classes from which poachers, for 
the most part, come, would respect rights of property created 
upon the principle of securing to landowners and land 
occupiers the enjoyment of their capital. There are but 
two other alternatives, namely, either a very stringent law 
of trespass, or the exposure of cultivated land to the foot- 
steps of the tnultitude, which would be a gross invasion of 
the rights of property. Private grounds and gardens would 
practically belong to the public. 

In conclusion we may observe that our hrst game laws 
were bom in sin, and notwithstanding the lapse of cen- 
turies and numerous Acts of Parliament altering and 
Iftmending them, those in existence have the taint of their . 
first parents. They are founded on no sound principle what- 
ever, and it is proved that it is in the highest degree inex- 
pedient to maintain them ; and it is hoped, therefore, that they 
will be speedily consigned to death, especially as having 
regard to the rights, of capital, there can be no difficulty in 
providing a sufficient substitute. For that purpose it is not 
mcessaiy, as has been shown, to make any wild animal the 
'(Subject of larceny, or ttf abandon ■ the legal principle that 
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until captured they belong to nobody. But it U possible to 
create and defend an exclusive right to pursue and capture 
them, founded on that principle on which all property 
depends. The nation is expecting an entire abolition ot the 
game laws, and will willingly submit to new law, which 
will protect from extermination all wild animals whbse 
existence is conducive to the public good, provided only 
those new laws are founded in justice both to the landowners, 
the land occupiers, and the public. 


VI.— LEGAL EDUCATION AND THE INNS OF 

COUKT. 

IN all human probability the close of the Parliamentary 
Session of 1875 will find the Inns of Court under new 
management, and Legal Education reduced to a system. 
All the obstructions to legislation have been removed. The 
legal profession has been educated up to the point of change, 
and the public have learnt at last something about the way 
our lawyers and judges are manufactured. Not many years 
ago the profession would, almost as a whole, have been 
opposed to the reforms now imminent, and would have been 
perfectly able and ready by the exercise of its influence .in 
either House to prevent their passing into law. We doubt 
very much whether “ the previous question ” is any longer 
possible even if it were thought desirable. The House of 
Lords is at the command of Lord Selbome and Lord Cairns, 
as the events of the closing session have ‘clearly demon- 
strated, and Lord Cafrns and Lord jSelbome are as much 
of one mind on this subject as two persons can well 
be. In the House of Commons there are representatives 
of the Inns who might be disposed to set up the standard of 
resistance, but even they would hardly care to repeat the 
arguments of five years ago, against any change in the 
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sjrstem of' education for the bar. If the rights of property 
were likely to be interfered with,' they have no doubt a House 
,of Commons that would not suffer them to be wronged, and 
as a matter of social ethics even, they would have a much 
stronger case than many of the assailants are willing to 
allow. After all, the Inns, as proprietors, are voluntary so- 
cieties, and every one of their members has a vested interest 
.in the customary distribution of their funds, no matter how 
absurd and - wasteful it may have been. The privilege of 
eating something like ninety dinners a year at less than half 
price is a pceuniary benefit capable of being very accurately 
ascertained, and, on the principles of modem legislation, we 
must not interfere with the interests of the beneficiary unless 
we are prepared to make him compensation. It would not 
appear, however, that there is any intention of attacking 
the money-chest of the Honourable Societies, and the temper 
of the times is not very favourable to any such experiment., 
Lord Selbome, besides, is the veiy personfication of cautious 
reform, and it will be a most unwise bench that peisists in 
refusing his terms as excessive. All that his Lordship pro- 
poses to do in the meantime is to give the Inns a constitution, 
and to establish a Law School responsible to the State, and 
working under its sanction and authority. The two schemes 
vare quite distinct, and either might pass without the other. 
Possibly it will be found that they must be brought into more 
intimate union than Lord Selborne now contemplates, 
but whatever may be their fate, they indicate between them 
the limits of the problem at present before the public, and 
the nature of the solution likely to be effected. 

A brief glance at the institutions under trial will help us 
to estimate the success of Lord $elborae’s proposed reform. 
First of all we have np public institution for teaching law. 
The barristers learn their profession, or abstain from learning 
.it^ under the rules laid down by the irresponsible Society to 
which they may happen to belong. The young solicitors are 
looked after by the Incorporated Law Society. The unpro- 
. fesrional people who md/wish to know something about the 
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laWs thay are expected to obey, have no pt^vision made fo^ 
them whatever. In the second place we have, or till, 
yesterday had, four large and wealthy societies invested 
with a monopoly of practice at the bar, and offering in return 
no kind of security for the professional knowledge or aptitude 
of their members. We find the Inns partially occupying 
the field of legal education, making desperate efforts at the 
last moment to acquit themselves credU^Lbly therein, but 
resolutely warning off all intruders, and acknowledging 
responsibility to no power but themselves. We find them 
insisting on examination, as a necessary preliminary to the 
call to the bar, and doing their best to teach the subjects in 
which they examine. But they will teach nobody but their 
own members, nor will they countenance any association 
between their own members and the young solicitors or the 
profane public outside. We find, moreover, that the internal 
management of the societies in some non-educational matters 
is in many respects deficient, and in particular the junior bar 
calls loudly to be represented on the bench. Lord Selborne 
has undertaken to clear up all this, with the condition staring 
him in the face that he must not attack the monopoly of the 
Inns or lay sacrilegious hands upon their private funds. His 
object has been, througli, the Inns of Court, to make the teach<> 
of law a reality, instead of a sham, to make it a school for the 
country instead of a seminary for the bar, and to change the 
Bench of the Inns into a representative, well-ordered, and 
responsible body of governors. Some may think the first part 
of the scheme impossible, while others will hold that the two 
parts are inseparable in legislation. Lord Selborne is trying 
to make a legal university which shall be entirely indepen- 
dent of the Inns of Court, without interfering with the ancieiit 
privileges of these Societies. 

It was no doubt the original intention of those who are 
associated with Lord Selborne in this movement, if not of 
Lord Selborne himself, to create a legal University, teach- 
ing/law to all the world, and giving degrees to persons 
found duly qualified for that honour. In every essential 

48 
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respect the institution would have corresponded to the 
English conception of a University, as both a teaching and 
examining body. The proposal provoked bitter opposition 
from two different quarters. The Inns of Court saw their 
control over aspirants to the bar passing away from them ; 
and the existing Universities and Colleges, professing to 
teach law, protested against a new competitor being 
allowed to enter the held against them with such fearful 
odds in its favour. In other words, it was felt that the new 
University, being the official school of law, would swamp 
the legal teaching of the old Universities, and draw away 
the future lawyers from the colleges, altogether. Lord 
Selborne, in deference to these objections, has abandoned 
the title of a legal University, but, as we shall point out 
immediately, it is veiy doubtful whether the old difficulties 
will not crop up again in the school of law. That institu* 
tion, as sketched by its parent, will consist of a President 
and Senate, who are to be the governing body, a certain 
number of professors or lecturers, and the students or under- 
graduates. The Council will be a. representative body of 
thirty, nominated in equal proportions by the Crown, the 
bar, and the solicitors. The professors will be numerous, 
and the governing body, of course, will be responsible for 
their efficiency. Any person may be a student, no matter 
; whether he belongs to an Inn of Court or not. Lord Sel- 
. borne enlarged on the advantage of bringing both branches 
of the profession into more immediate contact, and pointed 
with triumph to the example of' Edinburgh, where intending 
advocates and writers attend the same classes and pass the 
same examinations. Nobody would pretend that either 
•branch of the profession suffers by the connection, and the 
aristocracy of solicitors in Edinburgh, the writers to the 
signet, would .resent any comparison i^ith even the most 
select class ,of attorneys among ourselves. In Edinburgh, 
however, it is to be observed that the common legal educa- 
tion of both branches' of the profession is carried on by the 
- University, while the testing of the candidates is done by 
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the separate Societies for themselves. The bar and the 
solicitors make attendance at the University a sine gud non 
on candidates, but they satisfy themselves of their qualifica- 
tions without any help from the Universities. If we under- 
stand Lora Selborne’s scheme, the school of law will 
do much more than this. It will teach all who choose to 
come, and it will examine all who wish to enter the profes- 
sion. Attendance on lectures will, of course, be voluntarily, 
but examination, as we understand the scheme, will be com- 
pulsory. Nothing would appear to be left for the Inns of 
Court to do but to establish a receipt of custom, look after the 
terminal dinners, and take wine with the new-fledged barris- 
ters after halL A certain standard will be fixed for barristers, 
and another for solicitors, but in both cases the School of 
Law will settle the matter, and only after the School has 
been satisfied will the candidates be handed over to the 
different Societies. There is nothing, so far as we can make 
out, to prevent an intending solicitor passing the bar examina- 
tion, or a mere layman passing either or both. Some ele- 
ment of differentiation is attempted by giving the representa- 
tives of the bar predominant control over the examinations 
for barristers, and the representatives of the solicitors will 
also have special authority over their own candidates. 
Otherwise the training and the attainments of barristers, 
solicitors, and educated laymen, will be pretty much the same. 

We are not of those who think that any harm will come 
from sending the students of the Incorporated Law Society 
and the gentlemen of the Inns of Court into the same class- 
rooms, although we are inclined to believe that Lord Sel- 
borne makes too much of the prospective advantages of the 
arrangement. The mere accumulation of members in the 
legal class-rooms is a very questionabfe benefit, and it is very 
doubtful whether the best men under any system will be 
induced to attend the lectures. So long as university 
honours are estimated as highly as they now are, so long will 
the universities interfere with the success of the London Law 
Schooi. It is not indeed desirable that the compelitidn 
between them should be equal. * 


48—2 
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But there are much more serious objections to Lord 
Selborne’s scheme in its present form. We have Lord 
Selborne’s word for it that he contemplates no such change 
in the relations between the bar and the solicitors as was 
at first apprehended. He does not mean to allow lawyers to 
practice in either capacity indiscriminately. From Lord 
Selbome’s first proposals, that of a legal university giving 
qualifying degrees to all comers, the amalgamation of the 
two branches of the profession would sooner or later have 
followed. The only distinction between the two sets of 
practitioners would have been that of local centres ; their 
training, their knowledge, their qualifications would have 
been the same and tested by the same standard. It would 
have been asked very soon why we should interpose any . 
obstacles to a solicitor practising as a barrister, or to a 
barrister practising as a solicitor, seeing that both come down 
from thb same hands and with the same credentials. The 
next question would have been, why do we prevent persons, 
certified by the ijtate school as properly qualified, from 
practising as agents or advocates merely because they 
have not joined certain ancient and voluntary Societies ? It 
is another question whether Free Trade in advocacy and 
agency is a good thing or not, and those who dwell upon the 
objection just stated of course believe that it would be a bad 
thing. But whether good or bad, we belieVe it would be the 
logical result of Lord Selborne'^s original idea, and it may be 
expected ‘more or less from the present proposal according as 
the school approaches more or less to the type of an examin- 
ing university granting professional degrees. Great as the 
anomaly now is of four voluntary Societies guarding the 
approach to the greatest profession in. the kingdom, rejecting 
and admitting according to rules and standards set up by 
themselves, it would be still greater if their rules and 
standards were destroyed, and their functions reduced to 
levying exorbitant fees on all who wished to pass their 
gates. When they neither educate nor test education, what 
pretence will there be for continuing the monopoly of the 
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Inns of Court, Again it may be said that their extinction 
would not. be a thing to be deplored, but that is another 
question. At present it is held on all sides not to be desir- 
able ; and it is a fair argument on the part of the Inns that 
the legal university would certainly, and the law school may 
probably, put an end to their existence. 

Lord Selborne’s plan of giving the bar and solicitors re- 
presentatives on the School Senate, and then handing over 
to each section of the Senate the control of the examina- 
tions connected with the branch of the profession it repre- 
sents, does not meet the difficulty, and is besides a bad plan 
in itself. .To be effectual it would split up the Senate into 
two or three, and even then it would leave intact all the 
objections that have been urged against the legal university. 
We have not been quite able to realize the exact meaning of 
Lord Selborne’s very general expression that ‘‘regulations 
as to the qualification of barristers should be made by the 
preponderating vote of barristers ” in the Senate. Why not 
create a Council of Barristers at once to make such regula- 
tions, and how far will the making of regulations extend ? 
If the right of granting admission to the bar is to be handed 
over to the school of law, we should prefer to have the 
responsibility of an undivided Senate. What would be 
thought of a Board of Studies at Oxford which told itself off 
into sections like the Senate of Lord Selborne’s School of 
Law ? 

One strong complaint against the Inns of Court in former 
days was that they were at once a teaching and an examin- 
ing body, in so far as they affected either character at all. 
Precisely the same objection may, and probably will, be 
urged in the House of Commons against Lord Selborne’s 
School of Law. It has long been* felt that even , in the 
older Universities the combination of the two capacities 
has not been productive of good, and although any change 
in that respect is a long way off there is a veiy good 
reason for not creating a new institution with the same 
disqualifications. The new school ought to be an 
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EiqBLmining University, like the University of London, 
for degrees in Law only, or a Board like the Civil Service 
Commission, empowered to test the qualification of all per- 
sons seeking to acquire the status and privilege of barrister 
or solicitor, and leave the teaching to be done by the Inns of 
Court and the Law Societies under such new management 
as Lord Selborne indicates. Or, on the other hand, it might 
be a teaching school, taking up the work from the Inns and 
Societies, and leaving them to test the attainments of stu- 
dents thus prepared by examinations of their own, under 
rules laid down or sanctioned by Parliamentary authority. 
But a Legal University teaching as well as testing, granting 
degrees to all comers, and superseding every educational 
function of the existing associations, is an institution open 
on every side to fatal objections. Lord Selborne must take 
^ his choice between making his School of Law a body for 
testing the work done by the Inns and other Societies, or for 
supplying woik to be tested by them. 

Lord Cairns would, it appears, make the legal university 
merely an examining authority. He holds that the public 
has a right to require, and Parliament is justified in creating, 
a body whose duty it should be to secure that no person was 
admitted to the bar or allowed to enter upon the practice of 
the other branch of the profession without having passed 
examinations with a view to test his fitness for entering that 
branch of the profession in which he desired to practice.” 
His reason for saying that the functions of that body ought 
not to extend further than examining was this — he believed 
that ^ny attempt to procure funds for a teaching school 
would fail, and next he believed that if they set up a new 
teaching legal school, they must of necessity exhaust and 
destroy the Inns of Court and their capacity for teaching. 
These words show a vast ditierence of opinion between the 
two learned lords on the fundamental lines of the new insti- 
tutions. Lord Cairns would appear to hold that the public 
have not a right to demand an authoritative school of law, 
and^ would appear to contemplate the continuance of the 
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Inns of Court lectures, in competition with such a body, 
even if it were established. In both particulars Lord 
Selborne, we should suppose, takes the opposite view. He 
expressly proposes to exhaust the capacity of the Inns of 
Court asf a teaching body, and he has dwelt far more power- 
fully on the advantages of the school in teaching law than in 
testing the qualifications of lawyers. 

Our own opinion would be in favour of confining the new 
school to the function of teaching every variety of legal 
knowledge to all comers. Lord Cairns’ difficulty about 
funds would not arise, for a most efficient school could be 
maintained for £*10,000 a year, and we believe from Lord 
Selborne’s figures that the different Societies would find 
no trouble in supplying that sum. The Inns of Court 
would be relieved from teaching, but would be empowered 
and required to test the fitness of candidates under a 
standard supplied to them by public authority. The new 
school might be constituted, as Lord Selborne proposes, or 
with such modification of that scheme, as Lord Cairns sug- 
gests. Every difficulty, we believe, would be met by this 
arrangement. The universities would not be offended by 
competing degrees in law, the anomaly of qualified persons 
being excluded from the profession by an arbitrary rule 
would not exi^t, the danger of combining teaching with 
examining functions would be avoided, and all the advantages 
of a public school of law and of combined lectures for intend- 
ing attorneys and barristers would be secured. This, we 
may remind Lord Selborne, is much more like the Scotch 
arrangements to which he referred than his own scheme is. 
The University of Edinburgh does not admit to the bar, nor 
does the Faculty of ^Advocates educate students. The« 
University educates and the facuUy* examines and admits. 
On the plan now suggested the Inns of Court would examine 
and admit, and the school of law or any other private or 
public teaching body would educate. 

We can conceive of only one objection to this proposal, 
and that is the wide-spread distrusf of the Inns of Court. 
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Lord Selbome seems to have abandoned'the idea of turning 
these bodies to account in education. He praises them good 
humouredly for their itpperfect attempts, and promises not 
to take more money from them than he absolutely requires. 
The Legal Education Association, which is entitled to the. 
greatest possible credit for its successful exertions in making 
the question a national and practical one, has unfortunately 
got itself into a position of decided antagonism to the 
benchers. No educational reformers will believe that these 
learned persons are in earnest about education, and in this, 
we do not say unnatural distrust, they are prepared to 
throw away an institution which is lying ready to their 
hands. We feel bound to protest against this distrust and 
its results. No doubt if the question had been left to the 
benchers, it might have slumbered till the end of the century 
or lonjjer. No doubt they do not form a very good board for 
the superintendence of a working university. But we fail to 
see that they could not adequately discharge the duty of 
carrying out such rules respecting the qualification of members 
as the State, in its wisdom and power, m^ight impose upon 
them. Doubtless they would never, of themselves, have 
thought of making such rules, but, zealous as they are of their 
rights and privileges, the most determined obstructive among 
them could not resist the right of the State to reciuire whatever 
qualification it pleases in members of a privileged profession. 
We do not believ^e that the Inns of Court would fail to enforce 
any such regulations wdth firmness, strictness, and loyalty.. 
Why go out of our way to elect a Senate of a legal university, 
when we have all the materials before us, already organized 
and already in working order ? Is not the Council of Legal 
Bducation as good an examining body as any barristerial 
section of any new Senate is likely to be ? Why suffer four 
powerful Societies to exist in a mutilated and useless connec- 
tion when there is useful worlc for them to do ? Above alf,. 
why. take the trouble of^ incorporating and reforming these 
Societies if they are to do nothing but build new chambera 
and’took after the students* dinners ? 
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And this brings us to the second of Lord Selbome’s pro- 
posals now embodied in the Bill which he submitted to the 
House of Lords. Lord Selborne invites criticism, iuid pro- 
mises any amount of modification in this part of his pro- 
grame. The chief effect of the measure is to incorporate 
each of the four Inns, and to introduce the principle of repre- 
sentation in elections to the Bench. The Bill is so arranged 
that the discussion of its provisions need not be hampered 
by any consideration of what is likely to be done with the 
education question. The measure is merely one of internal 
re-arrangement. Incorporation is the inevitable preliminary 
to any legislative dealing with these Societies. Lord 
Selborne proposes that Lincoln's Inn should have fifty 
benchers, the Temples forty each, and Gray’s Inn twenty, 
exclusive of members of the Royal Family, Privy Councillors, 
and Judges, who, however, are to have all the rights and 
privileges of ordinary masters of the Bench. Vacancies are 
to be filled up alternately by the bench and by the practising 
barristers of not less than five years* standing. Who are 
practising barristers is to be determined by the Law List in 
the meantime, and afterwards by an official roll. The 
progress in cases of discipline is. regulated by an impor- 
tant section of the Bill, which recent events in the pro- 
fession will cause to be keenly criticized. The judges of 
/ Her Majesty's High Court of justice are to be visitors of 
the different corporations, and may exercise their functions 
through a committee. * We do not know what the feeling of 
the Benchers may be with reference to these proposals, biit 
the Bar on the whole will be glad to see some such scheme 
introduced into Parliament next year. Lord Selborne's Bill 
is a very modest andjcautious interference with the constitu- 
tion of the Societies, and the most serious novelty it intro- 
duces is the limitation of the suffrage to practising barristers 
in England of five years* standing. Even the limitation of 
time is a thing about which a good deal might be said, but 
the ^sdom of the restriction to practising barristers is about 
as clear to us as the possibility of ^ascertaining who practise* 
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ing barristers are. Lord Selbome could hardly have 
anticipated the mere difficulty of making up a satisfactory 
roll. How many briefs must a man have to be a practising 
barrister, or how is he to prove his practice ? Is the roll to 
be annually purged of barristers whose practise has fallen 
away, or who have ceased to practice ? If a colonial judge 
or barrister comes home, is he to find himself in the position 
of a disfranchised member of his Inn ? Imagine the same 
condition applied to any other profession — to clergymen, say, 
or doctors. And what after all is the danger apprehended 
by Lord Selborne ? That men may come up to the election 
of Benchers and swamp the votes of the practising barristers. 
Surely men who have been found worthy of admission to the 
jprofession, who are just as much as practising barristers, 
interested in the good management of the Inn, ought not to 
be dealt with in this manner. We have yet to learn that the 
non-practising members of the profession are less worthy of 
the trust, or less interested in the welfare of their Societies 
than their more fortunate or more ambitious brethren. 
After all Lord Selborne would secure his end very simply by 
not permitting voting papers or proxies at the election. A 
poll would undoubtedly exclude all but barristers on the spot 
or men with a more than ordinary interest in the Inns. One 
other point of detail may be mentioned. The visitors are to 
be the judges of the High Court of Justice, not merely the 
judges of the Supreme Court of Judicature. Why should 
the appeal judges be excluded and the less distinguished 
portion of the Bench selected for the dignity of visitation ? 
We observe, too, that the visitors will themselves be mem- 
bers jof the governing body of the Corporations they have 
to visit, an arrangement which we believe to be contrary to 
the soundest maxims of Corporation ethics. These, however, 
are mere blemishes on an excellent piece of legislative work. 
Lord Cairns wishes the Inns of Court to be allowed to 
reform themselves under a commission. We should have 
no objection to such a course, were it not that the delay 
would be intolerable, and in the end we should not be likely 
to get anything better than. Lord Selbome now ^offers. 
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VII.— RE-ORGANIZATION OF THE CIRCUITS. 

IN the Times of the i6th of June last there is quoted, in 
^ extenso, the text of the fifth (embryo) Report and Recom- 
mendations of the Judicature Commission. In the course of 
the' Report there appears the following announcement with 
reference to the proposed re-organization of the CircuitS| 
** On this subject the report quotes, at length, an article 
from the Law Magazine of May, 1873.” On further investi- 
gating the matter, we have been enabled to ascertain that 
not only does the Commission quote from the article in ques- 
tion, but absolutely adopts most of the suggestions it contains, 
and strongly recommend the proposed alterations set forth 
in that article for the approval of the learned judges. On 
receipt of this Report from the Commission, the learned 
judges, we are informed, held very many meetings, and 
the subject of the re-organization of the circuits occupied 
a prominent place in the deliberations, more so than 
any other subject involved in the Judicature Act, ex- 
cepting, of course, the new rules of procedure. Day 
after day their lordships rose early at Westminster and 
Guildhall in order to attend these diurnal meetings on the 
subject. In the course of their sittings we are informed that 
many of our suggestions were received and warmly debated 
by their lordships. After a delay of several months, how- 
ever, they succeeded in adjusting preliminary steps in con- 
nection with the Judicature Act, by the re-arrangement of the 
circuits, and recently the result of their collective wisdom 
has been printed for private circulation, and made known to 
a privileged few, but whether their lordships have adoptl^d all 
the suggestions contsnned in the aitkle mentioned we are at 
present unable to say, owing to the secrecy of the matter, but, 
for the instruction of our readers, we quote the article in 
question containing the suggestions. 

Considering the fact that Lancashire presented 182 cases 
to the judges for trial on the last ci ftuit, and that this number 
is not a very unusual one, there can be little doubt that the 
county of Lancaster, with its three assize towns, will be made 
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a separkte circuit. .This has long been considered not only 
necessary, but also a very desirable alteration, and Lancashire 
is itself very desirous of such a course being pursued. It is 
now evident that this would have been the proper course, 
when, in 1863, the Northern Circuit was divided by being 
shorn of the County of York. 

The next question which arises is, what is the best thing to be 
done with the other counties at present forming the Northern' 
Circuit. We think that there is only one practicable plan to be 
adopted, f.£., to add these counties to Yorkshire, and so make 
the Northern Circuit consist of the same counties, minus 
Lancashire, as it consisted of at the division in 1863. The 
business of the Northern Circuit so constituted will thus 
be considerably less than the business of the county of 
Lancaster alone. Taking thd last circuit as an example, we 
find that the causes on the whole Northern Circuit amounted 
to 240, and that of these Lancashire supplied 182. On the same 
circuit Yorkshire supplied 10 f cases (rather mo^e than its usual 
number) ; these added to the Northern Circuit, minus Lanca- 
shire, give 162 causes for a circuit formed of the noilhern coun- 
ties and Yorkshire; but, as the Yorkshire business was at the 
last spring assizes rather more than usual, as we believe was 
that of the other northern counties, we might expect an average 
of 150 causes on such a circuit as we suggest, calculated on the 
present circuit arrangements. A suggestion, has, however, 
been made which we consider a most practical one, viz., to 
give Yorkshire a winter assize in the same manner as Lanca- 
shire. This is only a fair concession to the amount and im- 
portance of Yorkshire business. Such a proceeding would 
certainly reduce the cause list at the spring assizes at Leeds, 
and most probably at the summer assizes also ; so that it 
might be calculated that the Northern Circuit would, under 
the proposed plan, average from 130 to 140 cases, ue,, some- 
thing. less than the present Midland Circuit, an amount of 
business which there would be no difficulty in despatching in 
from five to six weeks, the usual time allowed for a circuit. 

We would suggest, moreover, that, should a winter assize 
be established for Yorkshire, that the assize should be held 
at York and not at Leeds. York is very central, is quite as 
easily approached from, and is as near to, most of the southern 
parts of the W'est Kidhig as Leeds. York is much more 
easily approached from the southeim parts of the county of 
Durham and the northern parts of the North Riding than 
*Leeds. A winter assize, therefore, held at York would not 
only accommodate the Yorkshire business, but it would also 
give better facilities- than Leeds to that business, which is 
^ very fast increasing, in the south of Durham and the north 
of Yorkshire, f;«., at ^Darlington, Stockton, and Middles- 
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borough. The Bar, we believe, would certainly prefer York 
to Leeds for a winter assize, the southern division of the 
West Riding have a marked preference for York rather than 
Leeds as an assize town, and, what is equally important, 
the judges, we believe, entertain the same preference. We 
are also of opinion that the last town on a circuit should be 
the most central town of the circuit, so as to give facilities 
for causes necessarily late being tried as near their proper 
venue as possible. 

The execution of this plan will create an additional circuit, 
and so one of two plans must be adopted; either the Govern- 
ment must create fresh judges, or the .remaining circuits 
must be redistributed so as to diminish their number by one. 
We certainly think the latter plan is quite feasible, as some 
of the circuits are far from overburdened with work. 

The plan which we should recommend as both simple and 
feasible is this : Divide the English circuits thus — Home, 
Western, Eastern, Midland; abolish the Oxford as a circuit, 
and alter the Welsh circuits; increase the Home circuit by 
Winchester, Readingi and Aylesbury; give Gloucester to the 
Western Circuit; let the present Norfolk Circuit be called 
the Eastern Circuit, add to this Lincolnshire, taking away 
Leicester; form a Midland Circuit consisting of the counties 
of Derby, Nottingham, Leicester, Stafford, Birmingham 
(abolixshing Warwick) Worcester, and Oxford. 

With regard to the three remaining counties — Shropshire, 
Hereford, and Monmouth — giving Shropshire to the North 
Wales Circuit, and Hereford and Monmouth to the South 
Wales Circuit. Radnorshire might with advantage be trans- 
ferred to the South Wales Circuit. 

The circuits would thus consist as follows : 

Northern — Northumberland, Westmoreland, Cumberland, 
Durham, Yorkshire. 

Lancashire, 

Home, — Hertfordshire, Essex, Buckinghamshire, Berkshire, 
Hampshire, Sussex, Surrey, Kent. 

Western, — Wiltshire, Dorsetshire, Somersetshire, Glouces- 
tershire, Devonshire, Cornwall. 

Eastern, — Suffolk, Norfolk, Bedfordshire, Huntingdonshire, 
Cambridgeshire, Lincolnshire, Rutlandshire, Northampton- 
shire. 

Midland, — Derbyshire, Nottinghamshire, Leicestershire, 
Staffordshire, Worcestershire, Warwickshire, Oxfordshire. 

North Wales — Montgome^shire, Merionethshire, Carnar- 
vonshire, Anglesea, Denbighshire, Flintshire, Shropshire, 
Cheshire, 

South Wales, — Pembrokeshire, Cardiganshire, Carmarthen^ 
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shire^'Brcfcknockshire, Radmorshire, Glamorganshire, Mon-- 
mouthshire, Herefordshire, Cheshire. 

The following objections will probably be raised to such a 
re-distribution: — That the Home Circuit is large enough 
already. Our answer is, that it is and that it is not. Taking 
into account that so much London business is always done 
at the last town of the Home ‘Circuit, the circuit is quite 
heavy enough already, but we hope that some arrangement 
will shortly be made, as appears to be contemplated by the 
31st section of the Judicature Bill, which will result ir\ the 
business of London being done in London at some better 
constituted form of Metropolitan sittings. Take away the 
l^ndon business from the Home Circuit, and, as we propose 
it, it will be a light one in respect of business, nor will it be 
inconveniently large. That the rest of the plan is objec- 
tionable, because it gives too many towns to some circuits. 
There may be some force in the objection, but it will be 
diminished if a simple, and, we think, a reasonable plan be 
adopted. It^ is this : at certain places, where the business 
does not amount to much and where two such counties ad- 
join, hold an assize for both counties alternately in one of 
these counties only. Take, for instance, Cambridge and 
Huntingdon ; the same gentleman always acts as sheriff for 
both of these counties at the same time, the business is 
always small, the towns are very near to one another. We 
cannot see, in these railway days, what inconvenience or in- 
justice would ensue if the spring assizes were held at Hun- 
tingdon, and the summer assizes at Cambridge. It may 
also be questionable whether it is at all worth while holding 
an assize at Oakham. Leicester is but a very few miles away 
from Oakham, and, as to this county, the whole business, 
when there is any, might be done at Leicester. 

There are other counties, such as Derby and Nottingham 
(these towns being very near each other), to which the plan 
of an alternate assize might, with advantage, be applied ; and 
this arrangement would, we venture to think, be particularly 
appropriate to the Welsh counties. 

* As a matter of deep interest to many members of the 
bar, who will be considerably affected, professionally and 
pecuniarily, by any kind «of alteration of the Circuits that may 
be decided upon, the issue of the Report of the Commissioners 
will be looked forward to with great interest, now that the 
<^eration of the judicature Act has been postponed, during 
)the interval that must necessarily ensue before the publica- 
tion of the Report. We are given to understand that their 
^ lordships have resolved'to create an entirely new Circuit, to 
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be called the North Eastern, which will comprise Manchester, 
Liverpool, Lancaster, Carlisle, and Appleby. The Northern 
Circuit will henceforth retain Durham and Newcastle-upon- 
Tyne, and take from the Midland, York and Leeds. The Mid- 
land thus shown will have added to it Bedford, Leicester, 
Aylesbuiy, Northampton, and Oakham, taken from the Norfolk 
Circuit, which we suppose will be retained as the Eastern, 
to comprise Cambiidge, Huntington, Norwich, and Ipswich. 
The Home, it is said, will be abolished, but of this, in its 
entirety, we have some doubt. 


LEGAL TOPICS. 

Novation in Insurance. — ^The extremely important ques- 
tion of novation, to which we have referred in previous 
numbers, has occupied a very prominent place in the Albert 
Arbitration before Lord Cairns, and in the European Arbi- 
tration before Lord Westbury. The same question has been 
recently brought also before Lord Romilly, who is now acting 
as Lord Westbury’s successor, in unravelling complicated 
affairs of the European Arbitration. We now reproduce an 
able article on the subject which recently made its appear- 
ance in The Review, a journal chiefly devoted to insurance 
literature, apropos of a leader in the Times. 

** A recent number of the Times contains a leading article 
on the past and present working of the Eurppean Arbitra- 
tion. After remarking with regard to the European Arbi- 
tration that * it fell flrst to Lord Westbury to dissect the 
intricate complications of facts, and the delicate questions of 
unsettled law which arose out of its misfortunes,’ the writer 
states, what we suppose most persons conversant with the 
subject will be disposed at once to endorse, viz., * that the 
Law of Insurance has, beyond dispute, been greatly enriched 
by his decisions.” Our writer in the Times then proceeds in 
* the following manner : * But one striking feature of his acts 
as arbitrator was the apparent difference of his view as to 
the mutual responsibilities of the insurance companies and 
their policy-holders from that which Lord Cairns had upheld 
during his conduct of the Albert Arbitration. The incon-r 
gruity was, as we believe, far mare apparent than real^ and 
might be traced very satisfactorily to the dissimilarity of 
circumstances in the cases respectively decided.’ 
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After this he adds somewhat naively^ ! But it must be ad- 
mitted that a sort of uncertainty was, in fact, cast upon the 
interpretation with reference to Insurance Companies of the 
important legal doctrine of * Novation,' and of others only 
second to this in legal significance. The practical incon- 
venience from the seeming conflict of decisions was aggra- 
vated by the impossibility of appealing to any regular Court 
to adjudicate between and reconcile opinions technically 
hardly judicial, though possessing in effect judicial authority.’ 
We may here remark, en passant^ that not one of the de- 
cisions of any of the arbitrators possesses the very slightest 
judicial authority, and that several of the judges in the 
Equity Courts have refused even to listen to them when 
‘ counsel attempted to cite them in argument. 

Sydney Smith, we believe, once laid it down as a general 
rule, that a man who is anxious to write a slashing and 
effective criticism on a book ought to be particularly careful 
not to read the book before he took up his critical pen — it 
prejudiced the mind so, he said. We are afraid that the 
mental preparation through which tlie writer in the Times 
passed previously to writing the article at present under 
consideration must have been of a similar character to that 
which was recommended by the Rev. Sydney to the would- 
be critic. If he had perused, even in the most cursory 
manner, the leading decisions of Lord Cairns. and Lord 
Westbury on the subject of novation, he could not, we think, 
have avoided seeing that there was the most real difference 
possible between their views upon this question ; that, in 
fact, the principles laid down by Lord Cairns in the course 
of the arbitration were diametrically opposed to the principles 
laid down by Lord Westbury, and ‘ that the dissimilarity of 
circumstances in the cases respectively decided ’ affords no 
explanation whatever of the difference in the decisions. 

The principle on which Lord Cairns proceeded throughout 
the whole of the Albert Arbitration was, that the entire onus 
of showing that there was no novation lay upon the policy- 
holder.^ He, in fact, considered that when a policy-holder 
paid his premiums to, and accepted receipts from, some 
other company than that one with which he had originally 
contracted them (to quote his own word^), *the burden cf 
explaining the apparent irregularity of the .receipt, the 
apparent variance, the open variance between the receipt 
and the payment of the premiums contemplated by the 
policy,' lay upon the policy-holder who produced what was- 
to be considered as an improper receipt. Indeed, in one of 
the last cases which came before him on the subject of 
novation he expressed , himself as follows : * I have, in 

cases that are now very numerous, held that were persons 
have allowed themselves to drift into dealing with the 
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amalgamated company, to enter into relations with that new 
company and pay premiums, and to make no protest with 
regard to the footing upon which they are paying those 
premiums, they lose the security of the old company and 
become creditors of the new.’ 

Let us now compare these propositions laid down by 
Lord Cairns with the principles upon the subject of nova** 
tion which were established by Lord Westbury. The whole 
mass of his decisions indeed is in the same direction, and 
it will appear to any one who has followed Lord Westbury’s 
decisions with any degree of attention to be a perfectly idle 
task to select from his judgments any authorities upon such 
a subject. We shall, however, venture to lay before our 
readers a few of the most striking passages. In one of his 
earlier judgments — several of Lord Cairns’s decisions having 
been cited to him — he said, * Now it has been argued at the 
bar here — and I am sorry to say that some colour has been 
furnished for that argument by some of the technical deci- 
sions which have been cited — as if it was incumbent 
upon the policy-holder to prove that he did not intend 
to adopt and to accept by way of substitution the liability 
of the transferree company. That is quite an inversion 
of the proper order. It is incumbent upon the company 
which alleges a substitution, or what has been termed 
a novation, to prove an agreement by the policy-holder to 
make that novation, and to prove acts of the policy-holder, 
in the absence of any written declaration, that unequivocally 
involve the evidence of that intention on the part of the 
policy-holder to accept the new company instead of the old.’ 
The three rules on the subject of novation which Lord 
Westbury laid down at an early stage of the arbitration, 
for the guidance of counsel, and from which he never 
subsequently seceded in the least, are also express on the 
point. The third of these rules was that * the acceptance 
of the offer by the policy-holder should he proved by acts, 
which would unequivocally denote his understanding and 
acceptance of the proposal, to accept a new contract in 
lieu of the old.’ The following extracts from several of his 
judgments will, we thjnk, put the matter beyond the possi- 
bility of doubt : — * I am extremel}^ unwilling, and shall 
always remain unwilling, to transfer one policy-holder from 
his original company to another company unless I have 
clear and indisputable proof that the policy-holder did de- 
liberately elect to take the second company in lieu of the 
former, that must be founded upon facts and circumstances 
that unmistakably warrant that conclusion.* * I have again 
and again stated that I will not be misled by this term nova*f 
tion, that I will not pay any attention *to it unless the parties 

49 
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can show me that there was an eicpress contract to substi" 
tute the second company instead of the first, and that the 
parties entered into the contract knowingly and advisedly, 
and that they entered into the contract that the second 
should bear the burden, and not only bear it as well as the 
first, but that they should bear it to the exclusion of the 
first and in substitution for the first.’ * I repeat again, I 
will not transfer a man who is a creditor from one person 
to another, and bind him to take that course, unless I have 
most unequivocal proof that it was done with his knowledge, 
and that he has subsequently assented to it, and that with 
competent information on the nature of the case he has 
agreed to accept the new debtor instead of the old.’ In 
Swift’s case the argument was strongly pressed that Mr. 
Swift had, by paying his policies to the transferree company, 
abandoned all right to prove against his original company. 
To this argument, which would have been, according to 
Lord Cairiivs’s view of the question, of perfectly irresistible 
power. Lord Westbury replied as follows : * What Mr. 

Swift did was therefore nothing in the world more than an 
acquiescence in the transfer of that business, and payment 
of the premiums in accordance with the notice he had 
received, amounting to no more than this—as if the Royal 
Naval Society had told him, ^Our bankers are henceforth 
the London and Westminster or any other; please to pay 
your premiums into the London and Westminster Bank.* 
He did pay his premiums to the assignee, agent, and 
attorney of the Royal Naval Society, he did nothing more.” 
Lord Westbury consequently held that in this case there 
was no novation. Lord Cairns would have unquestionably 
held that such a case as this was the clearest case of nova- 
tion possible. 

One point more and we have done. The writer in the 
Times seems to think that the * conclusions,’ deducible from 
the decisions of the various arbitrators, may at all events 
‘supply materials for legislation.’ We do not wish to be 
hard ; we do not in fact wish to make against the writer 
in the Times any such violent presumptions as Lord Cairns 
Was in the habit of making against the unfortunate policy- 
holders who came before him. But surely, this looks un- 
commonly like as if our writer had never even heard of the 
Life Insurance Companies Act, 187^. We wdll, therefore, 
take the liberty of referring him to its 7th section, the pass- 
ing of which is, we believe, very largely to be attributed to a 
series of articles which appeared in the columns of The 
Review in the months of April and May, 1872 — ue. several 
months before Lord Witstbury commenced his sittings as 
arbitrator. [The practical effect of this enactment is to 
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establish Lord Westbury’s views on the subject of novation, 
which we had previously advocated as the law by which the 
future of life insurance is to be governed.] After so doing 
we shall for the present take leave of our writer, and content 
ourselves with warning him to abstain for the future from 
entering upon a discussion on difficult questions in Insurance 
Law without a very much more intimate acquaintance with 
the subject than that which he has displayed in his recent 
article.” 


Adulteration. — The Report from the Select Committee 
on the Adulteration of Food Act, 1872, while congratulating 
the public on the fact that they are cheated rather than 
poisoned, substantially adopts the suggestion made in our 
June number. One proposition the Committee offer is, that 
the inspector should leave with the trader a duplicate sample 
of the goods he intends to have analysed, properly securing 
and sealing the same in the presence of the vendor, and that 
in no case shall more than one month elapse before the 
result of the investigation is made known to the trader. It 
is no small gain to the public that after the outcry made by 
the trading community the Committee recommend that the 
Act should be compulsory. 


Commission on the Purchase of Stores. — The inquiry 
by a Select Committee of the House of Commons into the 
existing principles and practice which, in the several public 
departments and bodies regulate the purchase and sale of 
materials and stores, while it proves the integrity of the 
much-abused officers employed in these departments, sug- 
gests that all amendments have proceeded from the intro- 
duction of new blood, ^and the application of commercial 
principles by commercial men. Mdhibers of committees* 
have, it appears, yet to learn that while any suggestions of 
improvement when made within the Civil Service, are most 
determinately stamped out, any amendment from without. is 
accepted by the heads of the departments with apparent 
satisfaction, because they dare not snub the promoters. 

49—2 
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Geneva Conference on Reform and Codification op 
International Law. — ^The Association for the Reform and 
Codification' of International Law, which held its first 
sittings at the H6tel de Ville, Brussels, in Oclober last, the 
General Secretary Mr. H. D. Jencken, by order of the Council 
in London, has issued circulars convening a second meeting 
at the H6tel de Ville, Geneva, on the 7th September next. 
This Conference, we learn, will be attended by many eminent 
jurists and publicists from different parts of Europe, and 
though the proceedings by no means will assume a diplomatic 
character, the grave importance of the subjects to be dis- 
cussed has induced the great Continental powers to 
countenance the proceedings. The illustrious Bluntschli 
and Goldschmidt from Germany have been invited to attend. 
Professor Mancini, of Rome, M. Asser, of Amsterdam, will, it 
is said, likewise be present. Advices from Boston, New York, 
and other places, mention that representatives are preparing 
to leave for Europe. The English Bar will likewise be 
represented: Sir Vernon Harcourt, Mr. Hinde Palmer, 
Mr. Osborne Morgan, Serjeant Simon, and others have been 
' invited to attend. Mr. Thomas Webster will read a paper 
on Property in Intellectual Labour; Mr. H. D. Jencken, the 
General Secretary of the Association, has agreed to bring 
forward, in a treatise he has prepared, the very important 
question of “ The International Laws regulating Negotiable 
Securities,’* including bonds and shares. Professor Amos 
and Professor Leone Levi will also it is hoped be present 
and contribute their share to the valuable matters to be 
considered at the Conference. 


IRELAND. 

The Irish Judicature Bill. — This Bill has made 
remarkably slpw progress, and unless it be very vigorously 
pushed through during the last days of July and the early 
days of August, it will 4)e thrown over altogether into the 
limbo of dropped measures. Unquestionably its unpopularity 
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here is owing to a want of knowledge of, and sympathy 
with, Irish professional feeling on the part of the framers of 
the measure, who seem to have also left out of consideration 
the peculiar questions in Ireland arising out of the chancellor- 
ship, the Bankruptcy, and Landed Estates jurisdictions, 
&c. Their knowledge of the details of the problem before 
them seems to have been very limited. 

That an opening so presented was observed and made use 
of by the Right Hon. Mr. Christian (our Chancery Appeal 
Judge) is by no means surprising. It is a highly fortunate 
circumstance for this country that having no Minister of 
Justice, and an Attorney General domiciled during the 
Parliamentary Session in London, a most competent hand is 
found to draw public attention to the defects of legal institu- 
tions and of legal measures. The Lord Justice’s former 
criticism of the proceedings in the Lord Chancellor’s cham- 
bers was well-timed, and the results have been evident, in in- 
creased caution on the part of subordinates, that the limits of 
their authority should not be over stepped. The same distin- 
guished writer has, on later occasions, and now once more 
taken in hand the constitution of the Equity and Bank- 
ruptcy Courts, and the results of this enquiry are believed to 
be that no inconsiderable modification will be made in the 
Government Judicature Scheme. The old number of twelve 
Common Law Judges is, it seems, to be maintained in 
deference to the feelings of both branches of 'th*e legal pro- 
fession ; but inasmuch as there is by no means business to 
occupy the hands of twelve judges, there is to be a gradual 
absorption by them of the whole Probate, Bankruptcy, and 
Insolvency business of the country. After a time these 
Courts last referred toiwill have no separate existence. 

‘ The Courts and Legal Arrangements. — ^The fate of 
the Landed Estates jurisdiction is not yet determined^ 
Personal claims stand (here as elsewhere) in the way ; 
and the desire to deal with a public question on public 
grounds seems wanting. 

In strong confirmation of Lord J. Christian’s statement as 
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to the quantity of business to be transacted by the several 
branches of judicature in Ireland, are the latest returns of 
proceedings. These show (if indeed any further proof were 
necessary) that — roughly stated — ^the staff of Judges is in 
England in the proportion of three against two in Ireland ; 
while the business transacted over the channel is six times 
as much as here. 

Th€ Lord Justice observes on the tendency to give undue 
incomes to several of the Irish Judges, whose influence in 
the House of Commons and kt the Treasury must be veiy 
considerable. Very few of them have not materially aug- 
mented their incomes by attaining to the bench; and a 
salary of £2500, or, at the outside, ^fjooo, commands the 
services of the leaders of the bar both in Law and Equity ; 
excepting only that some one advocate, like Mr. Sergeant 
Armstrong of this day, or Mr. Brewster of ten years since, 
will usually be found superior to such attractions. Inge- 
niously enough the -theoiy has been set afloat, that salaries- 
must be so arranged as to attract the foremost talent of the 
bar, a theory on the face of it absurd, and “floated** for 
special purposes. This fallacy will hardly impose, one w'ould 
t link, on the House of Commons at ordinary times ; but at 
the dreary end of a summer session, no prediction would be 
Safe as to what may or may not be carried. 

The Irish Law Times remarks on the extraordinary fact 
that (Acts ( 5 ^ Parliament and Rules notwithstanding) the 
Judges here do not actually sit in chambers. The conse- 
quences of this are more serious than our contemporary 
supposes. Chamber business is highly conducive to economy 
and to the rapid dispatch of business ; and it keeps out of 
the public journals many matters which need not be made 
public. Here is therefore considerable space for improve- 
ment in the various Courts of Dublin. 

After the closing of this session, the Right Hon. J. T. Ball 
M.P. (Attorney-General), will become Chancellor, and it is 
not yet' known who wi^l succeed him. His colleagues, 
Mr. OiTnsby, Q.C., and Mr. May, Q.C., are not in Parlia- 
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iment. The common belief is that Her Majesty’s advisers 
are hoping to send forward some competent lawyer, who 
may gain the seat for the University which Dr. Ball will 
vacate ; and in this way one difficulty may perhaps be 
removed. 

The latest piece of intelligence is that the venerable Mr. 
Brewster, formerly Law Officer and Lord Chancellor of 
Ireland (of whom a memoir with portrait appears in the 
last number of the Dublin University Magazine) is seriously 
ill. , He was for twenty years in the enjoyment of the largest 
and most lucrative legal practice which the present genera- 
tion has seen. 

Postcript . — Since the above was written the Irish Judi- 
cature Bill has been dropped ; and there is hope that before 
next year Her Majesty’s advisers will take the trouble to 
inform themselves more completely as to the details of the 
intricate machine which they propose to take to pieces and 
reconstruct. 

The Right. Hon. A. Brewster, cx-Chancellor, died on the* 
26th. He was born in the year 1796, called to the bar in 
1819, and appointed Q.C. in 1835. He was nominated 
Solicitor-General in 1846 ; and although strongly Conserva- 
tive by inslinct, took office under the Whig and Peelite 
Coalition 1:1 1S33. Mr. Brewster never sat in Parliament, as 
he preferred the quiet accumulation of wealth — supreme in 
the highest walk of a profession which lie loved. No cause 
of importance has been tried in Ireland during this genera- 
tion in whicli he was not engaged. His only son was the 
popular Colo.. el Brewster, to whom a memorial was lately 
placed at Lincoln’s Inn. 
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An Explanation of Ancient Terms and Measures of 
Land; with some Account of Old Tenures. — By Philip 
H. Hore. (London : Pickering, 1874.) — The design of this 
work is better than its ex6cution : its object is to give, in a con- 
venient form, explanations of old law terms relating to tenures 
and measures of land, subjects which are principally treated of in 
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.works almost inaccessible to the general reader, or inconvenient 
to consult, such as Domesday Book,*’ Dugdale's **Monasticon,” 
Sir W. Raleigh's Discourse on Tenures,” &c., and it is in the 
extracts given from these authorities that the chief value of the 
book consists. From the omissions and inaccuracies on subjects 
more familiar to the legal antiquary the author would seem to 
have comparatively neglected many well-known books, such as 
“ Bracton,” Coke upon Littleton,” Hallam's “ Middle Ages,” 
Professor Stubbs's works, Mr. Hazlitt's new edition of Blount's 
Tenures,” Elton’s “ Tenures of Kent," &c. The author remarks 
that he cannot claim ** any merit of originality ” in the compila- 
tion of his book. Of tourse, in one sense, originality is out of 
the question in a glossary, where the author has merely to dis- 
cover what the old authors meant by the terms which they use, 
but in doing so originality of investigation is not only possible 
but indispensable, and it is here that Mr. Hove is most deficient; 
lie gives dicta from Dr. Cowel and similar writers as if they were 
infallible, and without even suggesting that there may be another 
view of the matter, while in fact legal antiquarians differ from one 
another as much as any other doctores, and their conclusions for 
the most part require testing before they can be acceptecL Thus 
the only explanation of villa given by Mr. Hore is: “‘Villa’ 
^was another term for 'a manor.or lordship,” which is not the only 
or even the most common meaning of the word, or Bracton would 
hardly oppose it to manor, and say that a manor may consist of 
several villtc. “ Berewie ” he defines “as a member severed 
from ^he body of a manor,” which is a translation of Spelman's 
“ membrum manerii a corpora dissitum,” whv,reas dissitum 
means “lying apart;” severed in legal language means separate 
and distinct, but when a berewie has anything to do with a 
manor it is appurtenant to it. Mr. Hore's descriptions of frank 
fee, base fee, manor, escheat, escutage, homage-liege, paravail, 
fee tail, charter-land, cVrc., are similarly obscure and inaccurate ; 
he has quite misunderstood Spelman's explanation of blench 
tenure. As to the meaning of servitium unius militis (p. 72) we 
beg to refer Mr. Hore to Co. Litt. 47 b. 

Mr. Hore seldom troubles himself to trace the history of a word 
through its various meanings, or to compafe the legal institutions 
of one country with those of another, although these are the most 
fertile methods of clearing up ditTiculties, and the most interest- 
* ing mode of explaining them to the student. In a work which 
deals with measures of land we naturally expect a comparison 
of the various modes of measuring land used by different nations, 
and at all events an attempt to explain why they were chosen. 
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but Mr. Hore makes no comment on the origin of carrucateSf 
hides, Oxgangs, &c., nor does he compare them with the 
analogous institutions of the Romans and ancient Germans. If 
Mr. Hore had traced the word demesne from the primaiy meaning 
of dominicum, he would not hav6 said that “ demesne is some- 
times used also in opposition to frank fee lands," or that ** in 
England no common person has any domain or demesne simply 
understood." How does the author explain Britton's statement 
that the lords of franchises may hang their tenants sur lour 
fourches demeyne," and that **demeyne proprement est tenement 
qe chescun tient severalement in fee " ? The article on tenure in 
capite suffers from the same defect. ‘‘Allodium," says Mr. Hore^ 
is “ the ancient Saxon term for land held of a man's own right, 

. . . . and is supposed to have been derived from the Celtic 

‘ allod ' i.e. ancient." This is quite new to us. 

The author sometimes goes out of his way to explain subjects 
which have hardly any connection with measures or tenures, and 
generally with not very successful results. “ Leasehold is a 
tenancy under lease or special agreement for any definite term, 
whether of lives or years, and admits of several distinctions." 

“ Mortmain, from the French ‘ dead hand,' is the possession of 
lands in dead hands, or hands that cannot alienate them." We 
were under the impression that mortmain meant unproductive^ 
ownership, i.e.^ without escheats, reliefs, marriages, &c., “for 
that a dead hand yieldcth no service," as Coke says The 
dissestation on the rights of the executors of an incumbent Who 
dies before harvest (p. 36) seems to us equally out of place. 

In a work for beginners it is important to distinguish between 
what is obsolete and what still exists as a living institution \ 
perhaps no student would believe Mr. Hore when he says that 
“ in this manner [i.e., by kneeling, kissing, &c.] the lord of the 
fee for which homage is due takes homage of every tenant as 
he comes to the land or fee," but it would have been as 'Well to 
explain that homage was abolished in Charles II. 's reign. 

Among tenures by curious services mentioned by Mr. Hore is 
one on condition of “ keeping a boat to ferry the judge over the 
Pill or Pole water as j)ftcn as the Sessions should be held at 
Wexford," but we doubt whether this istenure by grand seijeant}^ 
as the author states. Coke says : “ To hnde the king so many 
ships for his passage, is called liberum servitium . . . and. 

therefore clearly such a tenure is neither grand seijeanty nor 
knight's service, because nothing is to be done by the b^y of 
any man, nor in that case touching war, but ships to be found 
(Co. Litt. 10^). However, as the author is tenant of the land' 
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in qaestion he may have some reason for being of a different 
bpinion. 

Elegance of arrangement and style is comparatively unim- 
portant in a book of 72 pages on such disconnected subjects, 
but we think that Mr. Hore might have devised a more con- 
venient mode of classifying his materials than placing the 
principal subjects in imperfect alphabetical order, and then 
adding some miscellaneous terms at the end in no order at all. 
Nor can we call the following description of gavelkind either 
elegant or clear : — 

** Lands held under this denomination — ^which is an ancient 
, socage tenure, and anciently obtained throughout England l)efore 
1066, blit when knight's service was introduced was restrained to 
the eldest son for the preservation of the tenure, and still prevail- 
ing in parts of Kent, Urchenfield in Herefordshire, and elsewhere 
—descend equally, and are divided share and share alike, among 
all the male children ; and in defect of these, among the female. 
They are of age, and qualified to take possession, at 15 ; and 
may then give, send, or alienate the same to any person without 
the consent of any one [and by any kind of conveyance ?]. They 
inherited^ though convicted of felony^ murder y Sfc.'" 

^ On the whole we cannot say that the book is any improvement 
on Cowel and Spelman, and if it is not intended as an improve- 
ment on them, we fail to see its raison d'Hre, 


• 

Tub History of Crime in England: Illustrating the Changes 
of the Laws in the Progress of Civilization ; written from the 
Public Records and other Contemporary Evidence.' By Luke 
OwBN Pike, M.A., of Lincoln’s Inn, Barrister-at-Law. (London ; 
Smith, Elder & Co.) — A History of Crime, written with a view 
not of satiating curiosity, nor for the gratification of a prurient 
imagination, but in pursuit of the knowledge of the all-important 
question, the Prevention of Crime, is a work worthy the author 
of a Prologue to authentic English history. The first volume 
dealing with the period from the Roman invasion to the acces- 
sion of Henry VIII., and the interest sustained in this, not the 
most attractive time in oqr history, markS the work on its com- 
pletion as a valuable addition to our histories, and that it should 
be placed side by side with the History of Civilization. The 
author traces *‘the different opinions entertained at different 
times of similar actions, the varying amount of respect shown for 
human life and property, the effects of ignorance and superstition 
upon the * nature and number of offences, and up^n the laws 
intended for their repression, the relation between political con- 
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vulsions and social disorganisation which belong essentially to 
the histoiy of civilization.'* Why such a work has not l^en 
before attempted is thus explained : ** The means of effecting a 
comparison between our age and another, in their criminal and 
social respects, cannot be found in sufhcient abundance in printed 
bO')ks, crabbed manuscripts, often dirt- stained and half obliterated 
bv damp, written in a hand and in a language with which the 
classical scholar is not familiar,' must be labouriously read by him 
who would fill up the gaps in the story of our English life." That 
our author has “ labouriously read ** may be inferred from the 
extensive notes from the Hale MSS. from ancient records in the 
various Inns of Court, from the Petyt MSS. and other docu- 
ments little known, although invaluable to the students of English 
history. And here we may note, that the author does not inter- 
rupt his narrative with proofs which often withdraw the reader’s 
attention from the main point, but he has, in our opinion, arranged 
all his authorities far better in an appendix, which, in itself, pos- 
sesses considerable intellectual pabulum for the curious. 

The large range over which Mr. Pike takes the reader may be 
inferred from a few of the prominent points. Commencing with 
the Teutonic origin of our Criminal Law, he rapidly sketches the 
advantages and disadvantages from Homan conquest and culture^ 
Roman punishments and laws. Speaking highly of the gradation 
' of punishment introduced by the Romans, and their regard for 
personal liberty, he traces to them the origin of our police and 
guilds. 

Rapidly passing through the period from tlic sixth to the 
eleventh centuries, he, in chapter 2, traces the development of 
the jury system and the position of the clergy. It seems strange 
that to a time when men’s manners were so rough, that the rival 
Archbishops of Canterbury and York, could, without loss of 
respect, lead on their clergy to a band-to-hand fight at West- 
minster, when priests stole from one another the relics of the 
Saints, and when large numbers of Jews were publicly massacred, 
we should owe the origin of Justices of the Peace, and of 
attempts to suppress fraud and corruption. 

Chapter five, from the black death to the accession of Henry 
the Seventh, is, perhaps, the most iiiteresting to the general 
reader. The history of Wat Tyler’s rebellion, the outcry against 
the excesses of the clergy, the burning of heretics, and the 
pitiable death of the Miid of Orleans are retold with pathos and 
indignation. The position of the guilds, the progre^ of chivalry, 
and the miserable condition of w’omfn are described with vigour 
and accuracy. We seem, in fact, to live in the times p.»rtrayed, 
as we follow the author in his interesting descriptions. We 
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look forward to the forthcoming volume in which the transition 
of the mediaeval state of society into the state of society in which 
we live will be described, with lively curiosity, and we reserve 
to ourselves the pleasure in a future notice of dwelling more 
fully, and in a manner more worthy of the subject, on this 
most valuable and novel contribution to our knowledge of the 
History of England. 


Introduction to the Study and Use of the Civil Laws. 
By Sir George Bowyer, Bart., M.P., D.C.L., author of Com- 
mentaries on Universal Public Law, &c. (London: Stevens 
and Sons, 1874.) This is a new edition of the introduction to 
the celebrated commentaries of Sir George on the modern 
civil law. It touches on matters of great present interest, 
and discusses, with much freshness and vigour, and (we need 
scarcely add) with the usual raciness of the author. We have 
not elsewhere seen a more correct estimate of the value of 
Austin as a jurist, or of Bentham as a writer upon misceL 
laneous legal topics; at the same time, we must be thankful 
amidst the general poverty of English Jurisprudence for the 
benefits, however small, which these two authors have conferred 
upon English Law Students. For an indication of' the true 
uses to which a study of the Institutes or Digest of Roman Law 
may legitimately be applied, and also for a true estimate of the 
relative merits of the Historical and Philosophical methods of 
studying the same, when either of these two methods is isolated 
from the other, or the Historical is unduly exalted above the 
Philosophical, we commend the reader to Sir George Bowyer's 
Introduction, and to the eminent authors there quoted who 
corroborate the writer's own opinion. So far this edition of the 
Introduction ought to prove eminently successful ; it is not to be 
expected that an introduction, more especially when it consists 
(as in the present case) of only 72 pages altogether, would 
present much abundance of detail. But for that the reader may 
be referred to the body of the Commentaries themselves, and 
should also test the details there given with the original texts of 
the Roman jurists, making a diligent study of the Pandects for 
that purpose. 

Hodge Podge : A Rhyme. — (Williams A Norgate, London, 
1873.) — Wo regret that want of space has prevented, our noticing 
this book before ; it is what its name implies — ^a medley. We are 
only concerned with those parts of it which have reference to 
legal subjects and pursuits.' Before noticing them, however, we 
would mention that in the ** Inquest” will be found some lines 
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describing the suicide of a school governess, which are only 
inferior in graphic power to Hood's Bridge of Sighs." We can- 
not resist giving a specimen. 

** And o*er her faoe a spirit seemed to hoTer ; 

A faint smile lingered ronnd her lips jet sweet ; 

Her eyes brown lashes closed their hossj oom ; 

Her cheeks were firm, thongh pale as iaj sleet ; 

And golden hair was knotted high abore her. 

In piles that, scattered, might hare reiled her feet 
Oh, what a spell of morrel and remorse 
Hangs for on hour o*er woman's comely eorse 1 ** 

We cannot think that it is good taste, however, in the rhyme to 
compare the Inns of Court Volunteers to ** convicts untrans- 
ported " simply because ** dressed in grey drab," and this is re- 
peated in stanzas 96 and 98, where want of valour is insinuated. 

Not the least interesting part of this book is that which gives 
an account of the old, not the present, Northern Circuit, and it is 
from this portion of it that we conclude that the author is a 
member of the old ** Northern." The Grand Court is a subject 
which well deserves such a chronicling as it received in these 
pages, and we are heartily glad to find it so well done. We fear, 
however, that it will only be interesting and intelligible to those 
who knew the Circuit during the times described. The book 
very interesting, and, notwithstanding the metre rendering it at 
times slightly tedious, is well worth a lawyer’s perusal. 

The Liability of Innkeepers: — By the Honourable Fred. 
Charles Moncrieff, Barrister at Law, (London, Maxwell and 
Son, 1874.) — ^The very important subject of which this small 
handbook of sixty eight pages treats, deserves to be more care- 
fully handled than it has been in the work before us. We have 
naturally some sympathy with young counsel who in their desire 
to make a name in the legal world, fearlessly rush into print, but 
we have a right to expect, that they will devote a fair amount of 
time and attention to the subject which they undertake to eluci- 
date. Mr. Moncrieff has confined himself to the liability of inn- 
keepers merely as to the goods of their guests. He goes over old 
ground, and displays considerable ingenuity in explaining what to 
minds of ordinary accumen requires nopexplanation. For example, 
in the Act of the 26 and 27 Victoria amending the law respecting 
the liability of innkeepers, he is most careful to interpret that the 
** nature of the provision " means the provision of this Act. The 
work is a rivulet of type through a meadow of margin. It* 
occupies a space m our library, which might well be filled with 
a really valuable work, and we trust that if the author attempts a 
second edition he will devote some atteption to recent decisions 
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in which innkeepers are held to be liable, not only as insurers of 
godds, but as victuallers under the Licensing Act. Such a 
treatise would be of value not only to the trade, but to the pro- 
fession, and every traveller. 

' Brief Summary of the Law op Joint Stock Companies, 
"under the Companies Acts 1862, and 1867. —By S. H. 
Cameron, Solicitor Supreme Courts Edinburgh. (Maxwell and 
Son, London, 1874.) This is a model volume of a practical 
exposition of Statutory Law. It is the autonomy of the statutes 
referring to this important department of commercial enterprize. 
No attempt is made to deal with the principles of these associa- 
tions, or tv> treat of them in their political aspects or tendencies, 
or to detail the various phases of their history. The author at 
once plunges into the currents of legislation. He sectionally 
divides every step from their origin in the .** promoters ’* to their 
final success in the cheerful epithets of ** dividends,” or the wail 
of mi.sfortune in the doleful epistle of ** winding up.” The volume 
altogether is a Handy Book of Joint Stock Law, wherein every 
shareholder may find clearly detailed alike his privileges and his 
liabilities. If he henceforth errs he cannot longer be justified on 
rhe plea of ignorance since in this little volume he may find, 
without wading through manifold volumes of statute law, all he 
requires to know in language more simple than what bears the 
impress of the Queen's Printer. 


A Treatise on the Law of Warranties and Representa- 
tions UPON the Sale of Personal Chattels. By Thos.^Wm. 
Saunders, (London, Law Times Office, 1874). This little volume 
on an important practical subject, seems to us very well adapted 
for chamber use by both branches of the profession. Warranties, 
express and implied, always afford a large proportion of the 
business in London and the assizes, and a compact little work, 
such as Mr. Saunders's, was needed, because, as the writer fairly 
says, that although the subject is mentioned in some larger text 
books in connection with the general law of contracts, a more 
detailed statement of .the law was needed. The full quotations 
given 'by the author from the numerous cases cited on the 
subject, show much diligence and care in the compilation of this 
treatise, and largely increases its value as an. authority. The 
law on implied warranties is but little understood outside the 
profession, hence many merchants and manufacturers find them- 
selves at law, for an alleged want of due care in the manufacture 
of an article, they are held to have given such an implied warranty 
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as reasonably fit for a particular purpose. There are upwards of 
a hundred cases cited and judgments referred to. One very 
useful chapter explaining briefly, and clearly the law of warranties 
by servants and agents, and when the masters are liable for 
their frauds. We also note useful remarks on the question of 
returning goods, and rules or conditions at auctions. On the 
whole we confidently recommend this little book to our readers. 


LAW EXAMINATIONS. 

Trinity Term^ 1874. 

At the final examination of candidates for admission on the 
roll of attorneys and solicitors of the Superior Courts, the ex- 
aminers recommended the following gentlemen, under the age of 
26, as being entitled to honorary distinction : — Richard Sneade 
Brown ; William Mark Pybus ; Thomas Fisher, jun. ; Charle%^ 
Henry Morton. The Council of the Incorporated Law Society 
have, accordingly awarded the following prices of books: — To 
Mr. Brown, the prize of the Honourable Society of Clifford’s Inn ; 
to Mr. Jones, the prize of the Honourable Society of New Inn; 
to Mr. Pybus, Mr. Fisher, add Mr. Morton, prizes of the Incor- 
porated Law Society. The examiners have also certified that 
the following candidates, under the age of 26, passed examina- 
tions which entitle them to commendation : — Louis Errrington 
Bolinbroke; John Storey Clowes; John David Davies; John 
Henry Flower ; Charles Davidson Forster ; Maurice Samuel 
Rubinstein; Walter Scroweroft ; John Robert Shittler. The 
Council have accordingly awarded them certificates of merit. 
The number of candidates examined in this term was 229 ; of 
these, 196 passed, and 33 were postponed. 

The annual examination of students of the Inner Temple in sub* 
jects in which the tutors have given instruction during the 
preceding twelve months has resulted as follows. Examiners - 
Hardinge S. Giffard, Esq., Q.C. ; John B. Maule, Esq., Q.C., ; 
W. W. Mackeson, Esq., Q.C. ; J. F. Stephen, Esq., Q.C. ; 
S. B. Bristowe, Esq., Q.C. ; F. S. Waller, Esq., Q.C. : Juris- 
prudence and Civil and Internatioi^l Law — First prize, £20, 
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8. P. Harris; second prize, £12, G. £. S. Fryer and A. L. Hart 
(equal). Constitutional Law and Legal Histoiy— first prize, ;^20, 
S. P. Harris; second prize, £12, A. L. Hart. Real and Personal 
Property— first prize, £20, A. Dobson; second prize, ;fi2, T. S. 
Udal; hon. mention, J. B. Porter. Equity — first prize, £*20, 
J. S. Udal; second prize, £12, A. Birrell. Common Law — first 
prize, £20, J. C. Anderson ; second prize, £12, J. S. Udal. 

The Eldon Law Scholarship. — This scholarship for the 
three years, commencing on the 4th June 1874, has been be- 
stowed on Mr. John Arthur Godley, M.A., of Balliol College, 
Oxford. It was originated in the year 1831, in honour of Lord 
Chancellor Eldon, whose birthday was on the 4th June, his 
Lordship having been born in 1751. 


APPOINTMENTS. 

r The Lord Chancellor has recommended the grant of a patent 
of precedence to Mr. Serjeant Robinson, and the appointment of 
the following barristers to the post of Queen's Counsel : Mr. 
Alborough Henniker, Mr. Talfourd Salter, Mr. Henry Rowcliffe, 
Mr. W. Ambrose, Mr. J. Morgan Howard, and Mr. John Edwards. 
Mr. Ambrose and Mr. John Edwards belong to the Northern 
Circuit, Mr. Henry Rowcliffe is an equity draughtsman and 
conveyancer, the other gentlemen belong to the Home Circuit. 
At a meeting of the electors of Chichele’s Professor of Inter- 
national Law and Diplomacy, the electors being the Archbishop 
of Canterbury, the Lord Chancellor, the Secretaiy of State 
for Foreign Affairs, the Judge of the High Court of 
Admiralty, and the Warden of All Souls' College, Mr. Thomas 
Erskine Holland, B.C.L., M.A., of Lincoln's Inn, Barrister- 
at-Law, was elected to the vacancy, occasioned by the resigna- 
tion of the Right Hoq. Montague Bernard, D.C.L. Mr. 
C. H. Walton ha3 been appointed master of the Court of 
Exchequer.— — Mr. John Miller, Solicitor General, has 
been appointed a Judge of the Court of Session in the place of 
Lord Jerviswoode resigned. — Natal. — Mr. Henry Coiiner, LL.B., 
one of the puisne judges of the Supreme Court, has been ap- 
pointed Chief Justice of that Court. — Mr. G. Gordon 
Morris, of the Bengal Civil Service, has been appointed judge of 
the High Court of Judicature at Fort William. 
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I.— PRACTICE OF THE DIVORCE COURT. 

A NY book that deals with the Divorce and Matrimonial 
Laws must be of interest to the public generally, but 
to the legal practitioner such a book is of still greater 
interest, because, though there are already many books 
published on these subjects, there is at the same time an 
absence of general information about them. It is, therefore, 
with much pleasure that we take up the third edition of a* 
work on the subject.* 

The authorship of this book is divided between two barris* 
ters and a solicitor or proctor, and the excellent arrange* 
ment of their various contributions produces a most satisfac* 
tory result. The authors appear to have acted upon the 
saying attributed to a great man : “ There are two sorts of 
information ; one, that a man carries in his head ; and the 
other, that he knows where to get. ” The introductory 
treatise on divorce and matrimonial la^ is divided into 
a number of clauses or sections arranged in order of their 
headings, and though, by reason of this arrangement, it is 
easy to see what is said and all that is said about each par* 
ticular subject, yet such an arrangement of disconnected 
paragraphs is scarcely worthy of the name of treatise, and 
is, perhaps, to the general reader about as unpalatable a 
form as the matter could have been put in. The introduc* 

* A Digest of the Law and Pnctiee of UA Coart for Diroree and Matil- 
monial Canflm.'* By B. A. Pritchard, D.C.lfc Third edition, hj J. O. WitI, 
Barriater-at-Iaw, and W. T. Pritdiard, Proctor aftd AoUcitnr. London: Bha# 
dc Bona, 1974. 
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toty treatise is, however, clearly written, and contains much 
interesting information. 

. In Johnson’s Dictionary collusion is thus defined : collu^ 
SlOfi is, in our Common Law, a deceitful agreement or 
compact between two or more, for the one part to bring an 
action against the other to some evil purpose ; as to defraud 
a third of his right.*’ The introductory treatise informs us 
that **the Ecclesiastical Courts intended by the word 

* collusion* an. agreement or plan between husband and 
wife that one of them should commit, or appear to commit, 
some act upon which the other could proceed to institute 
a suit. That is not the meaning in which the word 

* collusion* is used in the Divorce Act, which contemplates 
an agreement between the parties as to the institution or 
conduct of the suit itself. For example, where the respon- 
dent, in pursuance of an arrangement with the petitioner, 
forbears to resist a false case, or puts forward an illusory 
defence in order to prevent detection by the Court of some 
bar to the petitioner’s claim for relief, or in any way be- 
comes a party to a conspiracy to obtain a decree from the 
Court the theory of the law is, that the parties in the 
conduct of the suit are at arm’s length, and that although 
the charge made kgainst the respondent may be true, the 
case of the petitioner is not to be helped by concurrent acts 
on the part of the respondent. The House of Lords in its 
practice upon Bills for Dissolution of Marriages regarded 
collusion in the same light as the Divorce Court now does 
under the statute.” 

We should have thought that a good deal more might 
have been said upon this particular subject, for, on referring to 
it in another part of the work, we iindj[p. 82) that a decree 
of divorce procured by the execution of a preconcerted 
scheme, corruptly concocted between the parties, is a mere 
mockery, and leaves the wife under the marital control of 
her husband.’* {Dolphin v. Robins 3 Macqu, H.L. cas. 563.) 
The [^ssibility of a decree of the Divorce Court being a 
*‘mere mockery” is not suggested in the treatise. Of 
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course this decision refers to a decree of divorce pronounced 
by the Ecclesiastical Court, for we presume tnat a decree 
absolute once pronounced by the Divorce Court is absolutely 
irrevocable, supposing no right of appeal to exist since, by ZO & 
21 Viet., c. 55, 8. 57, & 36 Viet., c. 31, s. 4, the parties res- 
pectively are declared to be at liberty to marry again. More 
might have been said, too, we think, on the subject of collu- 
sion, as being one of the principal grounds on which the 
Queen’s Proctor can intervene. This official, whose exis- / 
tence and activity act as a wholesome check on any per- 
sons who may desire to dissolve the bond of matrimony, and 
obtain a decree from the Court for purposes which the Court 
does not recognise, may intervene in two capacities. He 
may intervene, as Queen’s Proctor, to prove collusion, or he 
may intervene as one of the public alleging the suppression 
of a material fact, or other matter material to the due 
decision of the case. And it is with regard to this interven- 
tion by the Queen’s Proctor, on the ground of collusion, that 
we should have thought that the subject might have beenT 
more fully treated. 

Alimony is a subject of curious interest, being descended 
from the practice of the Ecclesiastical Courts. The Divorce 
Court follows the practice of the Ecclesiastical Courts, but it 
has also express authority under the Divorce Act to make 
any order for alimony which it may deem just, where the 
wife applies for restitution of conjugal rights, or for judicial 
separation. And upon all petitions for dissolution of marriage, 
whether the husband or wife be the petitioner, the Court has 
the same power to make interim orders fur payment of money ^ 
by way of alimony or otherwise, to the wife, as it would have 
in a suit instituted foimSL judicial separation. 

Alimony, pendente lite, is usually alfowed at the rate of one- 
fifth of the husband’s net income, but when the wife has 
sufficient separate esta,te to maintain her, her claim fails ; 
when, however, she has some separate estate, but not 
enough to maintain her, the Court usually allots to the wife^ 
one-fifth of the joint income of husband and wife. 

50—2 



778 PRACTICE OP THE DIVORCE COURT. 

The Divorce Court, upon decrees for judicial separation, 
allots “permanent alimony," usually at the rate of from a 
q[uarter to a third of the joint income of husband and wife, 
and the husband may be compelled to make a provision for 
the wife upon dissolution of marriage, which is commonly, 
though perhaps incorrectly, called “ permanent alimony." 

Under the head “ Miscellaneous," the Acts creating and 
regulating the jurisdiction and procedure of the Divorce 
Court, are enumerated. One statement is, unfortunately, not 
quite correct, but that is not the fault of the author; it is 
“ that the Divorce Court will, on the and November, 1874, 
be merged in the jth division of the High Court.” When, 
however, the Greek Kalends on which this event is to take 
place arrive, we are glad to see that the procedure and 
pleading now used in the Court will remain unaffected by 
the Act, except so far as they may be changed by rules made 
after the commencement of the Act. 

The section on the Marriage Law of England is extracted 
from the Report of the Royal Commission on the Laws of 
Marriage (1868), and in this the law and practice of England 
with respect to marriage is regarded under two divisions — 
(l) Marriage by the Established Church; (2) Other Mar- 
riages. For the legal constitution of a marriage, solemnized 
in a church, it is necessary that the ceremony should have 
been preceded by the publication of banns for three Sundays 
in the parish church or chapel, &c., of the parish, in which 
the parties to be married " shall dwell,” or be authorized by 
a license or registrar’s certificate. Banns are intended as a 
security against clandestine and unlawful marriages, yet the 
law has. given the clergyman no express power to call for or 
compel any information as to the agq. kindred, hjstoiy, or 
other circumstances of parties unknown to him, except 
that he may require from them seven days’ notice, with a 
statement of their names, places of abode within his parish 
qr chapelry, and length of residence in such places of abode. 
No legal penalties, howeyes, are incurred by the false state- 
ment even of any of these particulars. 
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A marriage! founded on banns, can only be solemnized in 
one of the churches or chapels in which the banns have been 
published, and banns can lawfully be published only in 
parish churches and other churches or chapels specially' 
authorised by episcopal license or Order in Council. Licenses 
are" of two kinds : a common license, granted by the Ordinary 
through his Chancellor and Surrogates; and a special license, 
which is granted only by the Archbishop of Canterbury. 
For a special license no fixed period of residence is necessary ; 
it authorizes marriage at any hour of the day or night, at 
any place, whether consecrated or not, but it is only granted 
on special grounds, and for a large pecuniary payment. A 
common license may be obtained by anyone prepared to pay 
the fees and to declare, on oath, that one of the parties to be 
married has for the preceding fifteen days had his or her usual 
place of abode within the parish or district in the church or 
chapel of which the marriage is to be solemnized ; that there 
is no lawful impediment known to the deponent, and if either 
party be a minor not previously married, that the consent j)C 
the proper parent or guardian has been obtained. The only 
penalty, expressly imposed by law for the false statement of 
any of these particulars, is forfeiture (to be enforced, if 
necessary, in Chancery) of any pecuniary benefits which the 
party might take under the marriage. No interval of time 
is required to elaps^ between the application and the grant . 
of the license, or between the license and the solemnization 
of the marriage. 

To obtain a Superintendent Registrar’s certificate, the 
parties intending to marry must give notice to the Super- 
intendent Registrar of each district in which they reside, 
accompanied by statutory declarations, stating, under pain 
of perjury, various ^particulars, mere numerous and precise 
than those required for a church license. A notice book is 
kept in the Superintendent Regis^ar’s office, in which copies 
of all such notices must be entered,! and which is open to 
public inspection. For the certificate the notice must state 
a previous residence of at least sAren days in .the district, and 
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a copy of the notice must be ** suspended in some conspicuous 
place** in the Supenntendent Registrar’s office dunng 
tlventy-one successive days next after the entry in the notice 
book. Under the 2nd division the report treats of mamages 
other than those by the Established Church, and these may 
again be divided into two heads, i. Mamages according 
to the religious usages of any other denomination* 2. 
Maniage by a purely civil ceremony. Whichever alternative 
is chosen, certain preliminary pioceedmgs are required to be 
taken in the office of the Supei intcndent Registrar, which 
come in place of the banns 01 license of the Established 
Church. And the presence of a civil legistrai at the 
solemni/ation of the matiiige is in all cases lequircd except 
when the maniagc is accoiding to the usige of Quakers or 
Jews. These pieliminaiy pioccedings aic the same as those 
lequiied for the tcgistiai’s ceitihcitc foi a church mairiage, 
and the man lage m ly take place either upon the certihcate 
or the license of the Supenntendent Registiar. If the 
niurriage is to take place upon the license of the registrar 
the declaiation must show a lesidence in the distiict for at 
least fifteen days next bcioie the notice, and the license may 
issue on the second day aftci cnti> in the notice book. If 
one of the parties lesidcs m 1 1 eland 01 Scotland notice to 
the Insh regibti ai , followed b> his ceitihcate according to 
the Insh maniage la^, 01 a due publication of banns in 
Scotland, is accepted as equivalent to an Lnqlidi notice and 
certihcate. The ceitihcate 01 license al\\a}s specihes the 
place where the mairiage is to be solemnized, which 
may be at the Supenntendent Registiar’s office, or a 
registered building, 01, in the case of Quakeis or Jews, a 
place where marriages are celebrated^ according to the 
usages of Quakeis 01 Jews. In all these respects, and 
some others, such as the place of mairiage and the registra- 
tion of places of worship for marriage, the law and practice is 
uniform for all parties whether Roman Catholics, Presby- 
terians, or of any other religious denomination, except 
Quakers and Jews. 
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The marriages of Quakers and Jews are subject to 
a peculiar* legislation. The same notice is required 
from them, and they must, like others, be married 
under the superintendent registrar’s certificate or license, 
but any place within the superintendent registrar’s district 
in which the marriage can properly be solemnized, accord- 
ing to their respective usages, may be named in the certifi- . 
cate or license, and the presence at the marriage of their 
own registering officer in the case of Quakers ; or of any 
officer certified in a particular manner to be the secretary of 
a Jewish synagogue, in the case of Jews, is accepted as 
sufficient to authenticate the contract without the attendance 
of a civil registrar. 

With respect to minors, the law is substantially the 
same whether the marriage is intended to be solemnized 
by the Established Church or not. The consent of 
parents or guardians is so far required by law that the 
parent or guardian, by publicly forbidding the banns, or 
by caveat, or by entry in the registrar’s marriage notice* 
book, may prevent the banns from proceeding, or the license 
or certificate from issuing, or the marriage from taking place, 
but the marriage of a minor, if actually solemnized without 
the requisite consent, is valid in law. The effect of non- 
compliance with the legal requisites is worthy of notice. 
The false statements of any of those particulars, as to which 
affidavits or statutory declaration are required, is punishable 
as perjury or misdemeanour, or by forfeiture of pecuniary 
interests, but does not vitiate a marriage ; but no evidence 
can be offered, after a marriage, for the purpose of showing 
non-compliance with the provision of the statutes as to 
evidence. 

A marriage may, however, be a nullity. No want of 
attestation or other mere defects of form will vitiate any 
marriage contracted in good faith, but it may be vitiated and 
‘rendered null in law by the falsification or even by a slight 
disguise, through the fraud of both p|rties of a Christian name 
or surname in the publication of banns, (though not in a 
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license) and possibly also in a registrar’s certificate. A 
marrit^, according to the rights of the Established Churchy 
» by 4 Geo. IV. c. 96. s. 22, null and void if the parties have 
knowingly and wilfully intermarried in any place other than 
a church or chapel in which banns may be lawfully published 
(unless by special license), or have knowingly and wilfully 
intermarried without due publication or license from a 
person having authority to grant the same, or have knowingly 
and wilfully assented to or acquiesced in the solemnization of 
such marriage by any person not being in holy orders. A 
marriage solemnized under 6 and 7 Will. IV. c. 85, is null and 
void, if the parties shall knowingly and wilfully intermarry 
in any place other than the church or chapel or registered 
building specified in the notice and certificate, or without due 
notice to the Superintendent Registrar, or without his certifi- 
cate or license when necessary, or in the absence of a registrar 
or Superintendent Registrar when his presence is necessary 
under the Act. 

* As to Quakers and Jews a marriage cannot lawfully be 
contracted according to the peculiar usages of the Quakers 
except between persons both of whom are members of or (if 
not members) “ profess with and are of the persuasion of ” the 
Society of Friends, nor according to the peculiar usages of 
the Jews, except between persons both of whom are of the 
Jevnsh religion. Except in these peculiar cases of Quakers 
and Jews no marriage in England is liable to be held void 
on any ground connected with the religious belief or persua- 
‘ sion of both or either of the parties in whatever form, by 
whatever person or in whatever place it may have been 
solemnized* 

We have abstracted thus fully from tjie extract of the report 
of the commissioners, because this gives us in a condensed 
form, what we may call the foundation from which the whole 
of the divorce and matrimonial causes practice springs. 

The next portion of the book is the ’* Digest ’’ of cases 
decided by the Court for Divorce and Matrimonial causes 
from the establishment of the Court in 1858, together with 
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some decisions of the Ecclesiastical Courts^ and such 
decisions of the Courts of Common Law and Equity as 
have a direct bearing on the matrimonial law. /l digest in 
itself is not a work inquiring any particular display of talent, 
but it necessarily requires a good deal of labour combined 
with intelligence and discrimination. By the side of the 
great work of Fisher, the digest presents but an insignificant 
appearance, consisting, as it does, of less than 250 pages. 
The last edition of the work having been published in 1864, 
there is naturally a large number of cases, and much fresh 
matter added ; and the cases seem to have been selected 
with judgment, and such references as we have had occasion 
to refer to appear to have been carefully compared. The 
Digest certainly supplies a want that is felt in the profession, 
containing, as it does, a collection of important and useful 
decisions, arranged collectively under their proper headings. 
We venture to offer one suggestion to the learned author 
with reference to the Index of Cases. It occasionally happens 
that a counsel in Court wishes to refer to some case the namo 
of which he is unabie exactly to call to mind ; perhaps he . 
cannot at the moment recollect the name of the petitioner^ 
but he recollects the name of the respondent or co-respon- 
dent ; we, therefore, think that if the Index of Cases, besides 
giving a list of the cases in the alphabetical order of the 
petitioners, were also to give the cases under the names of 
the respondents and co-respondents, the use of the Index and 
Digest, as a means of quick and easy reference, would be 
materially increased. Such cases, for instance, as Bedell v. 
Constable^ or Bedwell v. Coulstring, should appear under letter 
C as well as B, as Constable see Bedell v. and Couhtring v. 
Bedwell. * 

The next division of the work is fhe Treatise on Practice, 
and this is perhaps the most important and valuable 
portion of the whole. To thoroughly understand the plan 
upon which it is written, it is advisable to study first the 

Index to Treatise on Practice.” The Treatise is divided 
into 57 heads or chapters, and some of the ^chapters aire . 
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Rgiin^divided into several sections; in this- way the general 
practice is first stated, and then the particular practice apper* 
taining to particular suits. This is a most convenient and 
useful way of treating the subject, as the practitioner can lay 
his hand upon any subject with ease, and the student can 
compare the different practices and the peculiarities of the 
different suits. Moreover in this part are contained clear, 
concise, and intelligible instructions to the solicitor in the 
forms to be observed by him, and. the preliminary steps to 
be taken in each stage of a suit. And we should think if 
these instructions are carefully attended to, the solicitor will 
save himself many fruitless journeys to the Registry, and the 
ofitcials at the Registry will not continually have to send 
people away to complete their papers before the seal or 
signature or whatever is required can be granted. One 
recent regulation of the court, we should be glad to see 
adopted in other courts, but there might be more difficulty 
in the working elsewhere than in the Divorce Court where 
vvery proceeding is filed or registered atij^ is before the Court. 
It is that court fees are paid by stamps, and these stamps 
are not affixed to the documents on which the fee is paid, 
but are taken to the registry together with the document and 
there fastened, by one of the registry officials, in a book kept 
for the purpose. 

As the procedure and*^ pleadings now used in the Divorce 
Court remain unaffected by the Supreme Court of Judicature 
Act, 1873, except so far as they may be altered by rules made 
after the commencement of the Act, and as the practice and 
pleading seem in some respects to resemble the new practice 
which is then to be established, it may not be uninteresting 
to ouir readers, if we give a general outljne of the proceedings 
in a divorce case as we father them from this work, taking 
the most simple form of case, and not going into any of the 
different technical questions which might arise at the 
various stages. 

The proceedings are commenced by filing a petition in the 
■ Registry, together with an affidavit of the petitioner, verify- 
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ing the facts and charges alleged in the petition^ and stating 
that no collusion or connivance exists between the peti- 
tioner and the other party to the marriage. Each allegation 
in the petition is stated in a separate paragraph, the 
paragraphs are numbered, and the whole ends with a prayer, 
praying that the marriage may be dissolved, or that the 
parties may be judicially separated, &c., and asking for the 
custody of the children, damages, and such other relief as 
may to the Court seem meet. 

On filing the petition and affidavit, the petitioner’s solicitor 
proceeds to extract the citation under Seal of the Court for 
service on the other parties, giving an address for the peti- 
tioner within three miles of the General Post Office. The 
citation must, when practicable, be served personally, and 
a certified copy of the petition, under the seal of the Court 
must also be served personally upon each of the parties cited. 
This is done by personally delivering a true copy of the 
citation to the party cited, and producing the original, if 
required, and delivering a certified copy of the petition under \ 
Seal of the Court. After service the person who effected the 
service endorses upon the citation a certificate of service, 
and the citation is then returned into and filed in the 
Registry. I^he usual time stated in the citation as that in 
which the party cited is required to appear is eight days. 
An appearance is entered by the solicitor for the party cited 
by his making an entry in a book kept in the Registry for the 
purpose, in a certain specified form, and giving an address 
within three miles of the General Post Office. Notice of 
appearance is then given to the petitioner’s solicitor, and 
within 21 days after service of the citation the respondent 
files an answer in the^registiy, and delivers a copy of the 
answer to the petitioner. If the answer contains more than 
a simple denial of the facts stated in the petition it must be 
verified by an affidavit made by the respondent. Within 14 
days from the filing and deliveiy of the answer, the petitioner 
files and delivers his replication in a similar manner, and 
the same time is allowed for any further pleading and the 
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saxae rules are observed as to filing and delivery to the oppo- 
site party. Pleadings rarely extend beyond a rejoinder. It 
is open to either party to plead in demurrer legal objections to 
the other party’s charge. The Court may direct the questions 
raised on demurrer to be tried before or at the hearing of the 
principal cause. When the pleadings are concluded the 
petitioner, within 14 days from the filing of the last pleading, 
or at the expiration' of that time, or on the motion day next 
following, should apply to the judge to direct the questions of 
fact raised by the pleadings to be tried before the judge with 
or without a jury and by special or common jury. If the 
petitioner applies to have the cause tried before the court 
itself the opposite parties or any one of them may apply and 
have such issues of fact heard before a jury, and the court 
will make an order for a special jury when requested. 
Damages must always be ascertained by the verdict of a jury. 
The additional expense of a special jury falls upon the 
party applying for it, unless the judge certifies at the trial 
that the case was a proper one to be tried by a special jury. 
When the cause is to be tried before a jury, the questions 
of fact raised by the pleadings, are briefly stated by the 
petitioner, and settled by one of the registrars, and when 
so settled are delivered out to the party depositing them, and 
that party must deliver a copy of them as settled to each of 
the parties entitled to be heard at the trial. The petitioner’s 
solicitor, eight days after delivery of the copies of questions 
of fact to the opposite side, sets the case down for hearing, 
and pays the .fees amounting to about z6s., and gives 
notice to the solicitor for each of the parties for whom an 
appearance has been entered. This notice is filed in the 
Registry. The cause will then come on in its turn, unless 
the judge should otherwise direct. In suits for dissolution 
of marriage the Court may give the respondent,' establishing 
charges against the opposite party, the same relief to which 
he would have been entitled in case he had filed a petition seek- 
ing.snch relief. The cause having been set down for hearing, 
will not be called on for Hearinguntil after ten days fromtheday 
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on which it was set down and notice given, except by consent. 
After trial, the registrar enters in the Court book the finding 
of the jury and the decree. Every decree for dissolution of 
marriage or nullity must, in the first instance, be a decree wist 
only, and bears date on the day on which it is pronounced. 
The usual period required by statute to expire before a decree 
nisi for dissolution or nullity can be made absolute is six 
months, but the court has a discretionary power to accept a 
shorter period, but not a shorter period than three months. 
During this interval the Queen's Proctor or any person may 
intervene and show cause why the decree should not be made 
absolute. Applications to make absolute a decree nisi are 
made to the Court by motion. An aifidavit is filed with the 
case for motion showing that search has been made in the 
Registry for the six months from, and including the date of 
the decree nisi, and that no person has obtained leave to 
intervene, that no appearance has been entered, or affidavit 
filed by the Queen’s Proctor, or on behalf of any person desiring 
to show cause against the decree nisi being made absolute. 
Either party dissatisfied with the final decision of the 
Court on any petition for dissolution or nullity of marriage, 
may, within one calendar month after the pronouncing of 
the final decree, appeal to the House of LfOrds, and the 
House of Lords may either dismiss the appeal or reverse the 
decree. Supposing the decree absolute to have been pro* 
nounced, and no right of appeal to exist, the parties respec* 
tively are then at liberty to marry again, though no clergy* 
man in Holy Orders of the United Church of, England and 
Ireland can be compelled to solemnize the marriage, 
of any person whose former marriage may have been dis- 
solved on the ground his or her adulteiy, or is liable to 
any suit, &c., for refusing to marry sach a person. 

The book also contains the Rules and Regulations for the 
Court, an Appendix to the Rules containing the Court Forms, 
and a collection of Precedents in addition to those authorized 
by the Rules, a Table of Fees, and an Appendix containing 
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wetbportions of the Acts of Parliament relating to the Court 
as are in force. 

In conclusion, we say that we have every reason to believe 
that the book will be fully appreciated by all who may use it, 
and that we hope that the new Rules and Orders will not 
necessitate many alterations in it. 


n.— PETTY SESSIONS PROCEEDINQS. 

rilHE phrase, “Justices’ Justice,” has passed into a pro* 
verbial signification of the absence of either law or 
justice. The “ Great ¥npaid ” have, in England, immense 
power for good or evil, and the almost universal opinion of 
the public undoubtedly appears to be that the evil vastly 
predominates over the good. Gentlemen, without the 
slightest knowledge of law, and without any regard what* 
ever to their moral or intellectual character, are put into the 
Commission of the Peace, from the mere fact of their occupy- 
ing a station of wealth or “ position ” in society. It cannot, 
therefore, be expected that they will be adequate to the per- 
formance of duties upon which they have had no> means 
of acquiring information. They must be under guidance. 
Accordingly the magistrates, as a rule, are governed in their 
decisions by their clerks. The Justice, who is practically 
irresponsible, leans upon the clerk, who is wholly so, and as a 
necessary consequence the most outrageous burlesque upon 
justice is very commonly performed at petty sessions courts. 
It may, indeed, be safely affirmed that on no social question 
whatever is reform mofe needed than in the administration 
of magisterial jurisdiction, and the Minister who will carry 
out an efficient reform in this respect will earn for himself 
«n undying reputation. 

The first great abuse is that mi^strates’ clerks are 
generally paid by fees, and very petty fees too, instead of by 
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salary, as they ought to be. There is power to commute the 
fees and to fix a salary in lieu thereof, and this power has, 
we understand, been put in operation in the county of 
Somerset, and perhaps some others ; but usually the clerk 
who has issued the summons, (for the Justice signs, as a 
matter of course, all that are put before him,) and who 
advises whether the defendant shall be convicted ornol, 
depends upon obtaining such conviction for securing all, or 
part of, his fees. He, the practical judge, is practically 
interested pecuniarily in often times procuring a perversion 
of justice. It is evident that this custom must encourage 
informations both frivolous and unjust ; that such will often 
be allowed as of course, and that great wrong must ensue ; 
In all cases the clerks should be paid by salary, and abso* 
lutely forbidden from taking any share of the fees consequent 
upon the proceedings. 

It is of almost equal importance that Justices should be 
encouraged and instructed to make themselves acquainted 
with legal principles — ^the rules of evidence, and so on ; andi 
that they do their utmost to form their own independent 
and impartial judgment upon all cases brought before them, 
They deal chiefly with the poor, but to a poor man injustice 
and wrong may be ruin. The poor man cannot complain to 
the Lord Chancellor of improper conduct on the pail of any 
magistrate. He is equally unable to lay his case before the 
Secretary of State so as to obtain a commutation of an illegal 
or unjust sentence. He is still more unable to purchase 
justice by a resort to a Court of Law. We fear, indeed, 
that the power of ‘‘taking a case to a superior court, is too 
often turned into an instrument of . oppression instead of 
acting as a check, as intended. The justice knows that to 
offer “ a case ” to a poor man is a farce. The clerk indeed 
may be glad to obtain an appeal, which secures extra fees to 
himself, whatever be the result, and thus the law may be 
practically violated with impunity by the oppressor. ' 

We. would urge upon the Secretary of State, then, seriously 
to consider the practicability and importance of issuing 
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(ondet t^e advice of such 'judicial assistance and authority 
as may be deemed expedient) a clear and concise code of 
rules for the regulation of proceedings, in genehd, before 
Justices at Petty Sessions ; which rules ehould be printed 
and exhibited in every court house, magistrates’ clerk’s 
office, and police-station, so as to be at all times open to the 
public for reference. Then any gross infringement of such 
rules might easily be represented to the Secretary of State, 
and some chance afforded of obtaining Justice, or redress for 
injustice. 

At present, unfortunates who generally figure in Magis- 
terial Courts, are no' more aware than the Justices them- 
selves often appear to be, that the accused should never be 
invited to plead guilty, or to convict himself by answering 
improper questions ; nor that guilt is not to be assumed 
until innocence proved, but the contrary, and that the onus 
of proof lies upon the prosecutor. They do not know that 
the police exceed their duty by asking questions of the party 
•accused, for the purpose of obtaining evidence against him. 
They are ignorant that all penal statutes, or judicial deci- 
sions, ought to be construed, where any doubt exists, in the 
manner the least unfavourable to the accused ; that the 
evidence of interested persons should be received with great 
caution ;‘that the defendant has a right (if not represented by 
a legal adviser) to be fully heard in his own defence, to cross- 
examine the adverse witnesses, and test their evidence in 
every possible way; that compliance with all prescribed 
formalities is necessary in any proceeding, &c.,; all which 
well settled principles should be made clear by the published 
rules. 

Justices, again, should be instructed by such means that 
in dealing out punishment, mercy should enter greatly into 
their consideration ; the object being to prevent crime, rather 
than to punish, or to create, criminals. And further that 
they have very large powers of discretion entrusted to them, 
so that in their decisions they should be ofteri guided more 
by the spirit of the offenM, or the offender, than by the strict 
letter of the law. 
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The clerk should be instructed that in his capacity of legal 
adviser to the Bench, he is on no account to assume the 
position of advocate in the case, though it may be his duty 
to protect the accused against violation of the rules of pro- 
cedure on the part of an adverse advocate ; still less should 
he interfere, in aggravation of punishment, with magisterial 
discretion leaning to the side of mercy. That the depositions 
should be clearly taken down, and all legal difficulties well 
considered, in the first instance, rather than lightly disposed 
of, with a view to the promotion of cases ” for superior 
courts. Finally, that the costs awarded should be moderate ; 
neither encouraging informations, nor, by exacting extor- 
tionate fees for professional service, police or witnesses, turning 
the administration of justice into a trade ; for by so doing he 
takes the surest method to bring law into contempt. 

r. B. 


III.— IMPRISONMENT FOR DEBT.* 

*\^ E have received the under-noted work, which discusses 
the subject of imprisonment for debt with reference to 
its gradual and growing abolition among all civilised nations. 
The work passes in review the law of imprisonment for debt 
amongst the principal nations of antiquity ; to wit, amongst 
the Jews, the Persians, the Indo-Chinese, the Egyptians, 
the Grecians, and (more particularly) the Romans ; then 
proceeds in like manner with the law aS it existed amongst 
the Franks, Goths, and other of the barbarous conquering 
hordes df Europe, and^ends by tracing, accurately, the suc- 
cessive legislation upon the subject iif France and England, 
and by indicating the present state of that legislation in 
France and in England, and also in Germany, Austria^ 
Belgium, Norway, Russia, Sweden, and Switzerland. 

* Eseu rar I'AMitioD de U Cowtbaixtk pi# Conr*. By Hpori Hurdoniu, 
OeUMiJlcr i 1 a Coot d'Appel de Donti. Pmrit: Coite, Mtfebm], ei BillAfd. 
BniieUee: Braylmat-Climtuphe et 0^*, 1874. 

5 * ' 
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The essay of M. Hardouin is full of the most lively 
interest, and shows also the most numerous traces of 
nnremitting labour; and consequently it not only reads 
pleasantly and agreeably for the hour, but affords also a 
trustworthy and exhaustive source of information for future 
reference and consultation at all times of need. Nor is the 
work entirely an historical review ; for although it is cha- 
racteristically such — and the more valuable for so being — 
still the author has interspersed amidst his statement of the 
history, numerous remarks that are suggestive of the princi- 
ples, which from time to time have underlain and justified 
the successive legislations. And so far as regards the 
manner of expression, that abounds in felicity and brevity 
and wit. 

But to the substance of the work : We propose to furnish a 
synopsis of the history, in the hope that the essay itself in 
its unabridged form may b^ perused by English, American, 

, and other jurists ; for our synopsis can at the best afford 
an indication merely of the character and of the merits of 
the work. 

The primitive rule of law among all nations has been that 
the debtor shall answer for his debt with his person, that 
inability to pay or insolvency is a crime, and the insolvent 
little (if at all) better than a thief. The rule of law which 
has been accepted in modem times is the reverse of the 
primitive rale in all these respects ; for (putting fraud aside) 
the debtor shall now answer for his debt with his property 
'only and not also with his person, his inability to pay or 
insolvency is a civil result only, and an insolvent person is in 
no respect regarded as a criminal. This 'inversion of the 
law corresponds to aiv inversion of the morality or manners 
of the respectively contrasting epochs ; for the laws, which 
are powerless to create institutions without morality as their 
. basis, are also powerless to keep institutions alive when 
morality has forsaken them. Or, to quote from the speech 
of M. Jourdain which *he made upon the occasion of the 
abolition of imprisonment for debt in France, in 1867, “ if 
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you could maintain this institution during yet a few years^ 

• and keep it alive amongst your laws, you could not keep it 
alive amongst the manners of your people. It is a dead 
branch ; if you avert the axe from it, it will of itself detach 
and fall off from the tree.” This passage expresses very 
aptly the lesson which the history of the institution of im« 
prisonment for debt, as given by M. Hardouin, teaches. 

Amongst the Jews, imprisonment for debt was a prevalent 
institution ; but among that people, the chief traces of it are 
to be found in the provisions mitigating the cruelty of it, e.g. 
in Exod. xxi. 2., “ If thou buy a Hebrew servant, six years 
he shall serve, and in the seventh he shall go out free for 
nothing” ; again, in Levit. xxv. 39-47, “ And if thy brother 
that dwelleth by thee be waxen poor, and be sold unto thee, 
thou shalt not compel him to serve as a bondsman, but as a 
hired servant ; and as a sojourner he shall be with thee, and 
shall serve thee until the year of jubilee. And if a sojourner 
or stranger wax rich by thee, and thy brother that dwelleth 
by him wax poor, and sell himself unto the stranger or ' 
sojourner by thee, after that he is sold, he may be redeemed 
again; one of his brethren may redeem him.” Similar 
passages will be found in Deuteronomy xv. 7-8. 

Amongst the Indo-Chinese, it appears, f^om the digest of 
Hindu Law, that a creditor might adopt various modes of 
enforcing payment of his debt, and among them the following 
mode, which was called the forcible mode, namely, ”he 
might imprison the son or wife of the debtor, or imprison 
his cattle, or waylay the debtor at his house, and, by means 
of stripes and otherwise, compel him to pay.” 

Amongst the Egyptians, it appears that imprisonment for 
debt existed before the^reign of Sesostris or (as some think) 
of Bocchoris, for it is attributed to esFch of these monarchs 
as a signal merit that he abolished the institution, substitu* 
ting for it the following institution, which it will be seen has 
not altogether abandoned the remedy against the person of 
the debtor, namely : The debtor was infamous, and, upon 
his death, was deprived of the n^ts or solaces of burial, 

• 51—2 
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which to a religious people were more valuable than all 
. worldly honours ; whence it customarily happened that the 
debts were paid through the pious fears of the relatives of* 
the deceased man. 

Among the Greeks, it appears that the Thebans had a 
law enabling a debtor to deliver his children to the creditor 
in satisfaction of his debt; that the like law prevailed 
among the Athenian's, but was abolished by Solon,-who also 
(following, it is said, the law of Egypt) abolished altogether 
the institution of imprisonment for debt. 

•Among the Romans, the law of debt, as Is well-known, was 
peculiarly severe, and remained unmitigated until a compara- 
tively late epoch. 'We find in Qaius iv. 21-25, that a Roman 
creditor was in certain cases furnished with a mode of exe- 
. eution called '"per mams injectionem,” whereby he arrested 
the person of his debtor, and, unless the debtor produced a 
responsible person (vindcx) to answer for the debt, led him to 
his own house and put him in chains domum ducebatuf 
* ab adore d vincichatur). A debtor who failed to pay might 
also be handed over to his creditor (addidusJ, and when that 
happened became in mancipio, i,e., in a condition of free' 
bondage, in which he differed little from a slave. The 
following passage from Livy vii. 19, expresses graphically, 
but without exaggeration, the unhappy condition of insolvent 
Roman debtors, "sorte ipsd obrnebantnr et nexum inibant, 
Deinde d qui ante next fnerant, creditoribus tradebaniur d nede-> 
hantnr alii. Fremebant seforis pro libertate et imperio dimicantei 
domi a civibtts captos et oppresses esse.” And Tacitus, in his 
Sixth Annal, alludes to this fenebre ntalum &s having proved 
**seditUmum dtscordiarumque creberrima causa.” It is this 
severity of the original law of debt ,that accounts for the 
expression in Justinain’s Institutes iv. 6, 40, — “ Bum quoque 
qm creditoribus suis bonis cessit, si postea aliquid adquisierit, quod 
. idoneam emohmentum habeat, ex integro in id quod facere potest 
ereditores cum eo experiuntur ; inhumanum enim end spdiatum 
fortmis suis m solidum dqmnari.” The condition of Roman 
debtors was in fact such as to frequently call for the direci 
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interference of the State, which, in numerous instances,, 
reduced the rate of interest by one half, as we find in Livy 
vi> i6, ** Haud aeqiie lactac patribuSy semnnciariiwi tantwn ex 
unciario foenm factumy' and we find the like phrase in Livy 
vii. 27. And by the Lex Poetelia Papinia, 323, B.C., the 
nexum was abolished at least for Rome, so that debtors could 
no longer, in virtue simply of their own engagements, be 
reduced into slavery ; but imprisonment for debt under 
the decree or judgment of a court of justice survived that 
law, and the better opinion is, that the law in question 
did not extend to Italy until the first century before the 
Christian era. 

Upon the fall of the Republic and the accession of the 
Emperors, a new application was given to tlie mode of 
execution for debt by imprisonment of the person. The 
farmers of the imperial taxes (publiceni), scattered all over 
the Roman world, applied it in a manner which is said to 
have been most pitiless, and perhaps the execration which 
has attached, and which still continues to attach in the * 
popular mind to the tax-gatherer, is an evidence of the 
relentless severity of his procedure. And imprisonment 
under a decree or judgment of the Courts continued under 
the Empire as under the Republic, with this one mitigation, 
that the creditor was bound to allow his debtor, when in 
prison, to be supplied from without with the provisions 
necessary for his sustenance, and exposed himself to a penal 
action in case he refused to do so. 

With the accession of Constantine, Christianity succeeded 
to Polytheism as the State religfon, and the influence of the 
bishops was extended in some instances successfully in pro- 
curing the deliverance, of prisoners for debt from their im- 
prisonment. A law of Valentinian ind of Valens II. (385 
A.D.) confirmed this privilege to the bishops. But subject 
to such occasional relaxations, the institution of imprison- 
ment for debt remained even until the reign of Justinian, 
and It also survived all the legislation of that monarch. At 
the most the treatment of the debtor while in prison waa 
rendered a little more humane. 
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With the arrival of the dkrk and barbarous middle ages, 
the severity of the primitive law of debt revived, accompanied 
with imprisonment and torture, and its subsequent mitiga- 
tion is to be attributed to three causes, and to be dis- 
tinguished by three epochs, namely, the establishment of the 
feudal system, the epoch of the Crusades, and the institu- 
tions of Saint Louis. It is said that the mother of Saint 
Louis (Blanche of Castille) procured, by her entreaties in 
one solitary instance, the release from the private prison 
of the metropolitan of Paris, of some peasant girls who were 
confined therein for debt. Her son endeavoured to extend 
this mitigation generally to deserving persons innocently 
insolvent. In the first place by two separate ordonnanccs in 
1254 and 1256, he forbade the oflicers of his own govern- 
ment to apply the process of arrest to debtors either as a 
mode of execution for debt or as a means of compelling the 
appearance of the debtor in court. But owing to the weak- 
ness of his government, and to the circumstance that the 
* great lords and the ecclesiastics exercised almost co-ordinate 
jurisdictions, the royal ordonnances were by no means as 
efficacious as their generality might suggest ; indeed, it has 
been said that they proved entirely inefficacious. Even the 
trades-pcople of the towns claimed to assert and succeeded in 
asserting their right to imprison their debtors in private 
prisons of their own, that seeming to be the most expeditious 
manner of obtaining pa>ment of their debts. And ultimately 
in the ordonnance de MouHus, in 15C6, the right of impri- 
sonment for debt was expressly recognised. 

It was not in fact until the i8th century in France (and 
the same remark is true of England), that the expediency of 
abolishing imprisonment for debt began to be mooted. In 
particular, in Prance,* by a series of decrees dated respec- 
tively the 15th September, 1791, the 15th August, 1792, 
and the 30th March, 1793, imprisonment for debt was 
abolished in all cases e.Kcepting in the matter of public 
accountants who wete <|ebtors to the State, but the institu- 
tion was again rexived in 1797 ^ scries of ordonnances of 
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that year. This wavering policy was again repeated in France 
about a generation later ; a decree of the 9th March, 1848, 
having again suspended the institution, but which was subse- 
quently re-established. Ultimately, however, by a law of 
the^ 22nd July, 1867, the institution, after lengthened and 
animated debates in the Legislative Assembly and in the 
Senate, was abolished, and the present state of the law of 
France upon the matter was definitively settled, as M. 
Hardouin thinks ; but the law has had as yet but a short 
period of trial, and it is not impossible among a people so 
lively as the French that the settlement of the. question may 
be re-opened, and that at no very remote date. 

In England, after the efforts of Daniel Defoe^ Edmund 
Burke, and Sir Samuel Romilly had been exerted with little 
effect towards the abolition, or, at all events, the mitigation 
of the law of imprisonment for debt ; the work was taken up 
by Lord Brougham about the year 1830, who demanded that 
the remedy should be confined to cases of fraud, contumacy 
or contempt, and bad faith, and not extended to the case of 
innocent but unfortunate debtors ; he argued that the im- 
prisonment, while it was in no respect a satisfaction .of the 
debt, was also both in itself and in its associations demora- 
lizing ; the soul of man was being sacrificed to the rights of 
property. But the efforts of Lord Brougham were also, in 
the first instance, unsuccessful. The objections to the 
abolition of imprisonment were chiefly two, namely, that it 
would encourage men to break their engagements, and that it 
woufd greatly restrict commercial transactions by removing 
the securities for payment, and generally by undermining the 
confidence of traders. But. more recently the principles for 
which Lord Brougham contended have been accepted, arrest 
on mesne process ha^ng been abolished in 1838 and arrest 
on final process in 1868, with the exceptions enumerated in 
the respective statutes abolishing the same, and which 
excep'tions are in substance cases of fraud, contumacy or 
contempt, and breach of trust. 

Upon the whole, we cannot bat think that the present 
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Condition of the law in England regarding imprisonment for 
debt is in a happier condition than the law as previously 
existing. It is true that complaints are frequently made, in 
particular by small traders, that since the abolition of impri- 
sonment for debt they are constantly frustrated in recovering 
from certain of their customers, — chiefly migratory charac- 
ters, — ^the amounts of their bills; but the generality' of these 
cases being cases of fraud, it does not seem that the complaint 
is well founded. And at any rate the general good greatly 
counterbalances the particular evil; nor is the particular 
evil that is complained of very deserving of redress, being as 
a rule incurred by the sufferers themselves through their own 
imprudence. 

We will conclude by again recommending M. Hardouin’s 
essay to the'critical consideration of English, American, and 
other jurists, — and also to statesmen, as treating of the 
question in the most exhaustive manner, and also according 
to a method which as combining the historical with the 
philosophical is calculated to exclude error in the survey 
and to carry conviction to the understanding of the reader.. 


IV.— INTESTATE SUCCESSION, 

By James R. Pearless, LL.B., Attorney-at-law. 

FIIHAT there are certain natural unalterable distinctions 
between property in land and property in personalty, is 
a self-evident fact. The object of thi^ paper is to enquire 
why, in one most impbrtant respect, an unnecessary and 
accidental distinction should, in our law, be maintained. 
We approach the subject with humility and much hesitation. 
The burden of proof rests with those seeking alteration. 
The preface to a book of high authority well says, ^Xommon 
, Experience sheweth, that where a change hath been made of 
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things advisedly established (no evident necessity so requir-i 
ing) sundry inconveniencies have thereupon ensued ; and 
those many times more and greater than the evils that were 
intended to be remedied by such change.” 

The alteration advocated is of considerable consequence 
it is true, but would introduce no new system — would create, 
it is submitted, little or no difficulty. We find two con* 
current systems of intestate succession. Our proposal is to 
maintain that to personalty intact. Its rules are well-, 
ascertained, its fairness undoubted. The Act under which 
to this day the next of kin take, has been scarcely touched 
since its passing two centuries since. And why is this? 
Because the table of distribution contained in it owes its 
origin to the united wisdom of ages. Mr. Justice Williams, 
in his treatise on the Law of Executors and Administrators, 
says that it is little more than a restoration, with some 
refinements and regulations, of oUr old constitutional law ; 
which prevailed as an established right and custom, from 
the time of King Canute downwards, many centuries before# 
Justinian’s laws were known or heard of in the Western 
parts of Europe. However, that author admits that it bears 
some resemblance to the Roman law of succession, ab 
intestatOf and was penned by an eminent civilian, Sir Walter 
Walker, which circumstances, he says, gave rise to the notion 
that the Parliament of England copied it from the Roman 
praior. Possibly the Roman element is larger than either 
Mr. Justice Williams or the Parliament which passed the 
Act, thought. The more Roman law is studied the more 
evident does it become that our early judges and legal 
authors (Bracton, for instance) were well acquainted with it. 
In early times, in England, personalty was little regarded, 
and it is hardly likely succession io\i was then reduced to 
such a beautiful system. With the Romans, on the other 
hand, there being no distinction between succession to land 
and that to goods, and add to' this not so much freedom in 
making wills, their one system was worked out to per-, 
fection. However, whether the origin be early English or 
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Roman, we establish our point, that our present system of 
intestate succession is, in the case of personalty, of mosit 
respectable antiquity. Let us suppose it to be based on the 
united wisdom of England and Rome. 

Now, in succession to real estate we find neither the same 
fairness npr the same symmetry, and, we may add, not the 
same antiquity. We have, in a former paper,* discussed 
the subject of special customs of descent to this day prevail* 
ing. For' our present purpose we do not lay much stress 
upon this fact. It is an accidental, not a necessary dis- 
tinction. The special customs might be abolished and real 
succession, as distinguished from personal, still remain. So 
long, however, as these special customs do exist, there can- 
not be a perfect symmetry. Then with regard to the 
antiquity. Any reader of our early history is aware, that it 
was long unsettled whether, on the death of a Sovereign, a 
brother of full age was to be regarded exactly in the light of 
an usurper in ousting an infant son. And, in somewhat 
4ater times, in our early wars with France, claims were 
asserted which a conveyancer would now, in a moment, pro- 
nounce to be utterly untenable. Important alterations were 
made as recently as in the last reign. A layman of -the 
present day can scarcely credit the fact that, until then, if an 
• (Owner died leaving ho other relative than his father, the 
Crown was entitled, and irom^ the pure fiction that an estate 
could not ascend. The one great characteristic of our real 
succession, we admit, has long prevailed. That charac- 
teristic is primogeniture, which brings us to the question of 
fairness. 

Where there fs a peerage or baronetcy to maintain, and in 
many other cases, especially of ancient^ families long rooted to 
the soil, primogeniture*^i8 an excellent institution. In these 
instances, however, the devolution of the estates is not left 
to operation of law, but is made to depend on settlement. 
Title by descent is most rare. There is a triple chance 

* Qe UaifomUj' at DaioaBt.' Lam Utguiiu awl Bnitm, Ootebar, 187X. 
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against it. A settlement creates entails which can be readily 
barred on the eldest son coming of age. The, eldest son on 
his marriage usually joins with his father in nominally barring 
these entails, but by the same deed, to ..all intents and 
purposes, makes them obligatory for another generation. 
There is a second chance against title by descent operating, 
for the eldest son may neglect to resettle. If he neglects to 
resettle he is almost certain to also neglect (and purposely)' 
to bar the original entails, under which the estates will 
still consequently devolve. There is a third and last chance, 
that sliould he bar them without resettling, it will be in his 
power to make a will, and this power he may exercise. 

The truth is, primogeniture exists in this country rather as 
a custom than as a law. Certainly, to a very small extent, 
the fact that our law upholds primogeniture does aid the 
custom. But were the law altered public opinion would still 
support and encourage the existing system in the cases we 
have alluded to, and others where appropriate. No one would 
advocate the alienation of the old baronial hall from the 
barony. The sole difference would be that such an owner 
in the rare case of finding his lands not in settlement would 
have to take care to make a will giving them to his eldest 
son. 

Let us be clearly understood. We in no way make a 
grievance of primogeniture. If there were no power for an 
owner to make a will there might be one, but there is such 
power. If, then, title by descent is rare and in the preceding 
owner’s power to avoid, why trouble to do away with it ? 
We reply, that so long as human beings are human beings 
there will be instances of carelessness.. Men will omit to 
make wills. Law should in such cases exercise its paternal 
jurisdiction by making for the deceased owners as good wills 
as they could have made for themselves. 

We have said that with the great, for whom primogeni*' 
ture is a good thing, it would still exist were the law altered. 
With the small it is that the few,cases of title by descent . 
ate found. In almost all these instances, this is the result 
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of sudden death without a will. A mechanic, perhaps a 
bricklayer or carpenter who can build cheaply, saves a 
hundred or two, and buys a piece of ground, borrows 
another two or three hundred, and gradually pays it off. 
The will of such a man almost invariably directs a sale and 
division of the proceeds. The omission to make such a will 
we consider law should supply. We do. not propose that 
' the land should be divided as such, but that the adminis* 
trator should sell it and divide as money. On the minor 
ground of sin^licity and saving expense there would often 
be a considerable gain. A purchaser would then look merely 
to the letters of administration. Under the present system, 
to prove descent of such a near relative as a nephew from an 
' uncle it is necessary to show the marriage of the nephew’s 
grandfather, and, if not described in the register as a 
bachelor, that he had not had a son by a former wife ; 
the birth of the nephew’s father, and that he was the 
eldest son, or, if other sons older, that they have died 
diildless ; the marriage, and whether first marriage, of 
such nephew’s father, and the birth of the nephew himself, 
and that if any older brother he has died childless. In 
addition to this the birth of the deceased uncle, and that he 
has died childless and intestate. Also points of dower. The 
difficulty may be increased by the hile which, contrary to the 
recommendation of the Real Property Commissioners, 
prevails, that title is to be traced from the purchaser. 
Possibly, the deceased uncle may have taken the estate by 
descent from his mother, in which case we shall have to look 
for another heir than the nephew whose pedigree we have 
traced. Then, when we have found him, the heir to the little 
estate, perhaps two or three cottages, n;ay be a young child, 
and thus ho one in a position to sell. 

There is another strong reason for having but one 
method of succession. It is sometimes difficult to draw the 
line between realty and personalty. There must be points 
of contact and consequently of douhU 
^gain, a man enters into a binding contract to sell an 
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estate. From the very moment of the contract, unless he 
has made a will (and in most wills a blending is very desir* 
able), he entirely alters the course of devolution. This, 
probably, without giving the matter a thought. 

Again, under the change we advocate, there would practi* 
cally be no distinction between long leaseholds without rent 
and freeholds — a great boon. 

Another very troublesome rule occurs to us. If an owner 
grants a lease with a purchasing clause, and then dies 
intestate, it is in the power of the tenant, it may be years 
after the landlord’s death, to elect to buy. It is left to de« 
pend entirely upon whether the tenant, who is a mere 
stranger, buys or not ; whether the eldest son shall keep the 
estate ; or whether the proceeds shall go to the next of kin. 
Nor can the ownership be determined until either the lease 
runs out, or the tenant exercises his option of'buying. 

We think we have shown that there is nothing revolution* 
ary about our proposal, and that in the few cases where it 
would operate it would be a benefit. • 

We do not attempt to prevent lands being left to the 
eldest son, or to interfere with heirship so far as entail is 
concerned. Our only contention is that one system of in- 
testate succession is better than two, and that if the owner 
of an unsettled estate, whether technically purchaser or not, 
dies intestate, the law should make for him such a will as he 
would undoubtedly have made for himself. If only one next 
of kin, he could elect to take as land. If a child wished to 
buy the homestead, he could let another child administer, 
and buy, taking care to give a full value. Indeed, this 
should be encouraged. But the chances are, the real property 
of the father would npt be the homestead at all, but merely 
cottages bought as an investment. * If more than one next 
of kin, there ought to be a sale either to one of the family or 
a stranger, unless special circumstances render it undesir- 
able. It is impossible by law to provide for everything. 
Those special circumstances the deceased owner ought to 
have considered and provided for by will. After all, in the 
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W<^B added by Dr. Johnson, for Goldsmith, to his “ Tra- 
veller*': — 

'* How small of all that human hearts endure, 

That part which kings or laws can cause or onre.*’ 

Bat this should not discourage legislators from doing their 
best. Our only and great hesitation is about interfering 
with time-honoured traditions. The sale of land is, how- 
ever, so often made on death by trustees, under a will, and 
who are usually the same persons as the executors, that we 
do not think the public opinion of the general community 
would sustain a severe shock, perhaps no shock at all. And 
should this paper be perused with aversion by any country 
gentleman who, following the directions of the great Black- 
Stone, takes an interest in the laws of his country, and 
evinces it by reading the pages of the now venerable Lain 
Magatine, we shall gladly welcome a reply. If he can show 
that the stability of the constitution rests upon primogeni- 
ture — as a law — a law seldom called into operation, and 
then only by accident — ^we shall be only too glad to be con^ 
vinced that the old paths are better. 


V.— ARRANGEMENT OF THE LAW OF 
PROPERTY. 

(CoHtimed from the May number, page 435.) 

fllO the criticism which appeared in this Magazine, a few' 
months ago, of some of the terms and distinctions of the 
English Law of Property, it is here intended to add some 
suggestions for a re-construction and- re-expression of that 
department of the law. The task may appear presumptuous, 
for the systenr attacked is by many persons regarded as a 
fabric too venerable and too sacred to be touched by the pro- 
fane hand of reform. Indeed, there are not wanting those 
Who, thinking with Blackstone, that “ everything is as it 
should be,” look upon any attempt at amendment as an act 
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of desecratioEi even a species of sacrilege. Merely to attack 
is, no doubt, pernicious. To advocate demolition without 
being prepared with a plan for re-building- can never be 
justifiable. To preserve carefully what we have until we can 
get something better is only what human nature dictates. 
But, on the other hand, it is not less incumbent on those who 
see, or fancy they see, evils, and who can, or fancy they can, 
suggest improvements, to point out the supposed evils and 
suggest the supposed . improvements. It is only just, there- 
fore, that an attack having been made on the terminology 
and arrangement of the English Law of Property, an attempt 
should be made to justify that attack by proposals for super- 
seding the established terms and distinctions by better. 

A few suggestions for improvement are, accordingly, here 
offered. They are merely intended as suggestions, and by 
no means as embodying a formal plan of re-construction. 

“Confused” and “ complicated ” are the epithets with 
which the existing arrangement has been branded ; and the 
grounds of the accusation have been given. The desired end 
is to effect a metamorphosis ; on the ruins of the confused 
mass to erect a harmonious system ; to replace complexity 
by simplicity. To the attainment of this end it may conduce 
somewhat to examine the causes of the evils complained of, 
in order that, in the work of reconstruction, they may be 
avoided. 

Of these causes the principal seems to be technicality. A 
purely technical and artificial arrangement, such as the dis- 
tinction between realty and personalty, is very objectionable. 

It is necessarily arbitraiy. The various subjects of the 
opposed classes have nothing naturally in common. They 
are of ,a miscellaneous and heterogeneous character. A 
technical arrangement, as Dentham observes, is a sink that 
will, with equal facility, swallow any garbage that is thrown 
into it. It moreover tends to injure the reputation of juris- 
prudence in the estimation of the public, and to produce, 
says Bentham, a popular idea oi the law similar to that 
which Selden entertained with regard to the personages of 
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Antiquity. He» when a schoolboy, hit upon the whimsical no- 
tion that y/ith regard to Caesar and Justinian and those other 
personages of antiquity that gave him so much trouble, there 
was not a syllable of truth in anything they said, nor, in fact, 
were there ever really any such persons ; but that the whol^ 
affair Was a contrivance of parents to find employment fot 
their children. Much the same sort of notion,” suggests 
the great Jeremy, ” is that which technical arrangements are 
calculated to give us of jurisprudence, which in them stands 
represented rather as a game at crambo for lawyers to whet 
their wits at, than as that science which holds in her hand 
the happiness of nations” — (Preface to Fragment on Govern- 
ment). To cram ,the subjects of opposed classes into their 
respective places in order to make them fit in with a precon- 
ceived, or more frequently an accidental, arrangement, in- 
stead of the arrangement being suggested by and framed to 
meet the nature of the subjects, cannot but produce intricacy. 
The object of classification is simplicity, and to attain this 
^ts proper end, a classification should be natural, that is to say, 
suggested by the nature of the subjects classified. A body of 
law is likely to be well or ill arranged in the ratio in which it 
approaches or recedes from that ideal. To substitute, then,* 
for the technical divisions of the English law a natural and 
simple arrangement should, it is conceived, be the primaiy 
object of reconstruction. 

Another of the causes of the intricacy of our Law of Pro- 
perty appears to have been the absurd method of altering 
the law by means of legalised evasion, a process of effecting 
change which has been frequently adopted. A law deemed 
to be obnoxious, or to produce inconvenience, is nevertheless 
allowed to remain on the statute boo|c, while the required 
remedy, whicli might "have been wrought with ease and 
simplicity by repeal of the statute, is obtained by evading it. 
Two notable instances of this are afforded by the histoiy of 
the law of entail, and of the mode of conveyance, known by 
the name of ""Lease and Release.” Entails were estab- 

c 

lished in the reign of the first Edward by the statute de donif ^ 
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coHditionalilmXiS B. I., c. z.), for the purpose of remedying 
what was then thought to be an evil» the alienation of an 
estate jby a person to whom it had been given to be enjoyed 
by him for life, and after his decease by his children. It was 
enacted, therefore, that the will of the donor, according to 
the form in the deed of gift manifestly expressed, should be 
from thenceforth observed, so that they to whom the tene* 
ment was given should have no power to alien it whereby 
it should fail to remain unto .their own issue after their 
death, or to revert to the donor or his heirs, if issue should 
fail. By virtue of that enactment may an entail be still 
apparently perpetuated, for the statute to this day remains 
part of our law. Yet what is the fact ? As everybody 
knows, an entail may be destroyed with the utmost facility ; 
in spite of the statute an estate tail may, at the pleasure 
of the tenant in tail, be converted into an estate in fee 
simple. The causes which led to this result are thus 
recorded. When the statute began to operate, the in« 
convenience of strict ' entails became felt ; children greV 
disobedient when they knew they could not be set aside, 
farmers were deprived of their leases, creditors were 
defrauded of their debts, and innumerable entails were 
produced to deprive purchasers of the land they had fairly 
bought. It is not surprising, then, that a repeal of the 
statute was sought for, but it was sought for in vain. The 
legislature remained obdurate, and the enactment has 
descended to our own time. So the remedy prhich could npt 
be obtained by direct legislation was supplied by judicial , 
interposition. The solemn juggle of fines and recoveries was < 
made^ available for barring enfails, and the desired end was 
thus obtained by means of an evasion. T^at a redress of 
what was deemed a grievance shoul(f have been accomplished 
covertly and indirectly when it could not be obtained legis-^ 
latively, is not, perhaps, surprising, but it is indeed strange 
that, after the practice of barring entails should have become 
firmly established, the statute thi^ notoriously and palpably ; 
evaded' should have remained unaltered ; and still more 

53 
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Btrai^ge that the act abolishing fihes and recoveries and sub* 
atituting “ more simple modes of assurance,” should have 
proceeded in the same way and have sanctioned by legisla- 
tive authority, through the instrumentality of simpler means, 
what cannot be called anything but a deliberate evasion of 
the statute. Is the enactment obnoxious ? Then let it be 
repealed. But to allow it to remain and yet defeat its object 
indirectly, whether judicially, by fines and recoveries, or 
legislatively by “more simple modes of assurance,” is 
certainly a bungling way of doing business, . and speaks 
rather unfavourably of the Gnglish methods of law-making. 

Another example and one not less palpably an evasion of 
law was the conveyance by “ lease and release.” The policy 
of the feudal law required a transfer of land to be open and 
notorious, and to that policy may be attributed the require- 
ment that thePfeofee should make an entry on the land. But 
the policy of notoriety appears to have been unpopular ; and 
much ingenuity was expended in devising means whereby 
secret conveyances could be made, which should be effectual 
without the completion of entry. Before the Statute of Uses, 
this desired otqect could be accomplished oply..in respect of 
equitable estat^. After the statute, it was found that entry 
could be dispejjsed with also in the transfer of the legal 
estate, by resosting to a “bargain and sale.” I'his, in 
equity, the mere bargain to sell and payment of the 
purchase monqy, was sufficient to transfer the beneficial 
interest, the Cpurt of Chancery considering .that as soon as 
the purchase money was paid, the purchaser was entitled to 
the land, and that the vendor must accordingly be “ seised ” 
to the use of the purchaser. * The effect of the Statute of 
Uses was to add to the^ “ use ” of suoh purchaser the legal 
' estate ; and the legal estate was consequently held to pass 
by the mere bargain and sale. But before a year had elapsed 
) notoriety was sought to be again established by the statute 
ay H. VIII. c. i6, which required every bargain and sale 
of any estate of inheritacce or freehold to be made by deed, 
and to be enrolled. This is still the law ; yet for more rhyn 
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^00 years, and in cases innumerable, was “bargain and 
sale *’ employed as a means of dispensing with the necessity of 
entry, and nevertheless without enrolment of the deed. The 
evasion of the statute was accomplished thus. The Act 
speaks only of estates of inheritance and freehold. A 
bargain and sale of lands for a term of years, therefore, 
did not fall within the words of the Act. It was seen, 
accordingly that by making a lease to a man for a short 
term, and thus giving him the legal possession without entry 
or enrolment, a release of the fee might afterwards b? made 
to him simply by deed. The method adopted, consequently, 
was to make a bargain and sale for a year, followed by a 
release of the fee, a mode of conveyance which, under the 
title of lease and release, continued in use till the present, 
reign. The statute requiring enrolment was thus deliberately 
and manifestly evaded, a phenomenon no leas strange than 
the process of barring entails in defiance of the statute 
dmis. If the requirement of enrolment was undesirabtei 
why could not the statute be repealed and unenrolled conviy- 
ances of freeholds be made openly and directly ? If, on the 
other hand, notoriety was expedient, then why conveyances 
should be allowed to be made in this indirect method, pal- 
pably in evasion of the statute, when the policy of requiring 
enrolment might have been carried to its legitimate conse- 
sequences by an amending Act, including terms of years 
within the statute, is inexplicable. 

Were it necessary to illustrate further this process of 
legalised evasion as an agency in law-making, other striking 
instances might be obtained from the history of the Statute 
of Uses. But the foregoing examples sufficiently illustrate 
how amendment by«judicial interposition hs^s produced com- 
plexity. Much intricacy has also resulted from the amend- 
ing Acts of the legislature itself, where Parliament has 
deigned to reform. For instead of embodying in the new; 
Act so much of the amended Act as remains' law the ol^ 
statute to appearance still continyes in force, and the law has 
to be got at by piecing together several different statutes^ 
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a process of “ patchwork ” legislation, as it is often called, 
which was thus ridiculed by Sheridan in a parody on “ the 
House that Jack built." " First comes in a bill imposing a 
tax, — and then comes in a bill to amend the bill that imposed 
the tax; and then comes in a bill to explain the bill that 
amended the bill that imposed the tax ; next a bill to remedy 
the defects of the bill that explained the bill that amended 
the bill that imposed the tax; and so on od infinitum." 
The only way out of the confusion is to mould the whole of 
the law of property into a single enactment. Without this, 
reconstruction would be hopeless. 

A third cause conducing to the same undesirable end has 
been the double ownership represented by legal and equitable 
estates. Confusion must necessarily exist where a man who 
has in one court a valid title should be held in another to 
have no title a|t all. The distinction has nothing to do with 
the existence of trusts which could live and flourish a great 
deal better without it. It is a strange anomaly that a trustee, 
u^o in one court is regarded merely as a trustee, should in 
another be looked upon as the true owner ; while the cestui 
que trust whose interest in the former court is everything, is 
not even recognised by the latter. Having regard to the 
mode in which law has been made in England the pheno* 
menon is intelligible and in perfect accordance with the rest 
of the system ; but its history has no justification to offer for 
it. It is now almost universally condemned, and its elimina* 
tion might be achieved without any one being greatly shocked. 
The simplicity which would result from that fusion of Law 
and Equity for which the Judicature Act has prepared the 
way, would be nowhere more preceptible than in the Law of 
-Property. 

Such seem to be sonle of the causes to which the com- 
plexity and confusion of the Law of Property are assignable. 
Jf they have been ri^tly described, it may be concluded that 
the aim of reconstruction should be a single enactment, em- 
Inracing the whole of the law, and founded upon a natural 
arrangement. 
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The all'important question is that of arrangement. The 
vices of the present primary division into realty and per* 
sonalty have been pointed out. Both the phraseology and 
the distinction should be discarded. Nor does there seem 
any need to substitute any other division of the same kind. 
A division of things based on the physical difference between 
moveables and immoveables is natural and simple. But it 
there anything in the physical distinction to justify its 
adoption as a legal distinction ? Not necessarily. There is 
no necessary reason why there should be one law for move* 
ables and another for immoveables. The same modes of 
property might exist indifferently in both; and the same 
methods of transfer established. It has been shown (in the 
previous paper), that in English law the difference between 
moveables and immoveables has no legal consequence, both 
moveables and immoveables being found jn each of the 
opposed classes of realty and personalty. Nor does the 
Roman law afford any ground for treating moveables and 
immoveables apart. In the later Roman law ther** isano 
division of law founded on a classification of things, a fact, 
the importance of which will be seen when it is remembered 
with what tenacity the old distinction between res tnancipi 
and res nec tnancipi was adhered to. The fate of that ancient 
classification is instructive. As Mr. Maine points out, it is 
the type of a class of distinctions which run through the 
whole mass of commodities, placing a few of them in a class 
by themselves, and relegating the others to a lower category. 

*' The res tnancipi of the old Roman law were land, slaves, 
and beasts of burden, such as horses and oxen. It is im* 
possible to doubt that the objects which make up the class 
are the instrument^of agricultural labour, the commodities 
of first consequence to a primitive people. Such com- 
modities were at first called emphatically things or property, 
and the mode of conveyance by which they were transferred 
was called a mancipium, or mancipation, but it was not, 
probably, till much later that they received the distinctiVjS i 
appelation of res mancipi, things which require a mandps*’ 
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tion. By their side there may have existed or grown up a 
class of objects for which it was not worth while to insist on 
‘ the full ceremony of mancipation. It would be enough if, 
in transferring these last from owner to owner, a part only of 
the ordinary formalities were proceeded with, namely, that 
actual delivery, physical transfer, or tradition^ which is the 
most obvious index of a change of proprietorship. Such 
commodities were the res neo mancipi of the ancient juris- 
prudence, ‘ things which did not require a mancipation,' 
little piized probably at first, and not often passed from one 
group of proprietors to another. While, however, the list of 
'them mancipi was irrevocably closed, that of the res neo 
mancipi admitted of infinite expansion, and hence every 
fresh conquest of man over material nature added an item to 
the res neo mancipi^ or effected an improvement in those 
already recognised. Insensibly, therefore, they mounted to 
an equality with the res mancipi^ and the impression of an 
intrinsic inferiority being thus dissipated, men began to ob- 
serve the manifold advantages of the simple formality which 
accompanied their transfer over the more intricate and more 
venerable ceremonial. The inferior kinds of property were 
first, from disdain and disregard, released from the perplexed 
ceremonies in which primitive law delights, and then after- 
wards, in another state of intellectual progress, the simple 
methods of transfer and recovery which have been allowed 
to come into use serve as a naodel which condemns, by its 
, convenience and simplicity, the cumbrous solemnities in- 
herited from ancient days.'* Such is the concise account of 
the character of that celebrated classiiicatiop given by Mr. 
Maine in his work on Ancient Law. In modern times the 
same notions of superiority and inferiorjty have appeared, 
the superior classes being ' immoveables, the inferior move- 
ables ; and the result has been the same — ^the law relating 
, to the superior class has been absorbed into the law relating 
to the inferior. ** The history of property on the European 
continent,” says Mr. Maine, is the history of the subver- 
sion of the feudalised law of land by the Romanised law of 



ARRANQ^MBNT OP THE LAW OP PROPERTY. 8X3 

moveables. England is the only country of importance in 
which this transmutation, though it has gone, some way, is, 
not nearly accomplished, and in England it is visibly the 
law of personalty which threatens to absorb and annihilate v 
the law of realty.** 

An arrangement, then,, founded upon a difference in the 
physical nature of things seems to be condemned by history. 
If instead of the things which are the subjects of rightSf 
rights themselves be taken as the basis of arrangement, 
a division may be obtained at once natural and of practical 
consequence, that, namely, so strongly insisted On by Austin, 
into property and servitudes. There is a clear and cha- 
racteristic difference between a right, which like any of the 
“estates ** in land, confers on the party entitled to it a- 
power of user which is undefined and cannot be circumscribed, 
and a right which confers on the party entitled a power of 
user which is exactly defined or circumscribed, as a right of 
way. A right of the latter class, a servitude, gives to the 
entitled party a power of applying the subject only to an 
exactly determined purpose ; a right of the former class, a 
right of property, gives to the entitled party a power of 
applying it to all purposes sav^ such purposes as are not con- 
sistent with his relative or absolute duties. This important 
distinction between rights has been too little regarded by 
writers on English Law. Easements have not been dis- 
tinguished from rights of property directly and upon the 
basis of this difference. They are, it is true, to be found 
placed in opposed classes, but the ground of their opposition . 
has not been this characteristic difference. They have been 
separated under the names of “corporeal ’* and “ incorporeal** 
hereditaments — an absurd and misleading division in which 
the real differenccf between property and servitudes is not; 
only not brought into play, but altogether concealed. T6 
abolish the terms “ corporeal *’ and “ incorporeal ** heredita-^ 
ments, and to substitute a division founded upon and so ex#;: 
pressed as to indicate the distinction between rights whicM 
are exactly defined and circumscribed, and those which ai% 
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ftot, 'would tend greatly to simplicity. There might be 
some difficulty about terms. ** Easement ” is perhaps not 
comprehensive enough to include the whole of the subjects 
of the class opposed to “ property,” and the word servitude 
is not free from objection. Perhaps a more significant and 
appropriate word might be coined. For the present, the 
distinction may be marked by the usual terms of wrriters on 
jurisprudence — ^property and servitudes. 

The subdivisions of “ property,” in this, its specific sense, 
next claim attention. First, the “ tenures ” and “ estates ” 
of English Law must be disposed of. This may easily be 
done. Tenure as regards freehold estates is practically 
obsolete.- The distinction between freehold and copyhold 
tenure is of, practical consequence, but it is a distinction 
which might nevertheless be abolished with advantage. The 
pnx:es8 of enfranchisement has received considerable legis- 
lative encouragement; and to abolish copyhold tenure 
entirely, would only be to carry out the policy which has 
beqn initiated to its legitimate consequences. We should 
then be rid of all the antiquated remnants of the effete feudal 
system, and be free to reconstruct the property department 
of the law in a manner more consistent with modem ideas, 
and in an infinitely simpler method. 

As to ” estates,” considerable alteration would be neces- 
sary, both as to their terminology and their nature. The 
various modes of property, whether in land or goods, may 
be accurately enough divided into absolute and limited, the 
term ” absolute ” being used to signify the largest interest 
which the law recognises in the subjects of property ; ai^d 

limited,” all other interests. Absolute property would 
include, therefore, the present estate in fee simple and 
ownership of goods. The term “ fee simple ” might be 
oonveniently expunged, as being now of no significance. The 
mode of property which it designates has no practical traces 
of the ancient fee left. Whatever remnants there are of the 
feudal system— theoretical rather than real — ^migbt be justi- 
fiably atolished as at variihice with existing practice, and 
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the term itself superseded by the more significant expression, 
*• absolute property.” It may be said that there is no such 
thing as absolute property, restrictions being necessary to 
prevent abuse of the right — e.g.,' “ sk utere tm uf aUetum turn 
kudos.'* Of course such restrictions are necessary, being 
among the '* sacrifices of security to security,” to use Ben- 
tham’s expression, which are essential to the very existence 
of security. But the term absolute may fairly be used not 
as meAning ” unrestricted,” but as ** least restricted the 
largest interest the law recognises. 

The next estate to be noticed is that unreasonable creation 
of the law known by the name of “ estate tail,” an estate 
which, for the many evils which have been wrought in its 
name, and the disgrace it has brought on the law of con- 
veyancing, ought to meet with universal execration, and be 
put to an ignominious death. Its existence, in spite of the 
authorised modes of defeating it and in contravention of the 
policy of the law against perpetuities, without therp being 
the slightest utility in it, is inexplicable. Why, instead d 
abolishing an institution in no way beneficial, evasion of it 
should have been tolerated by means of a process so disgrace- 
ful as that of common recoveries, and still more curiously, 
why an Act of Parliament should be passed to simplify the 
means of barring entails, instead of abrogating them entirely, 
is a problem which history does not solve. It is an estate 
for which, in the present condition of our law there is~no 
place. It accomplishes nothing that could not be 
accomplished quite as well without it. Its place in settle- 
ments might be supplied by a fee simple. It is used only 
for the purpose of keeping ^n estate in the family. But 
what does it towards ^lis end which an estate in fee simple 
could not do ? A tenant in tail may? at any time, whether 
in possession or not, bar his issue. It is only in the event 
of his not barring the entail that the estate descends. But 
so does an estate in fee simple, if not disposed of. The only 
difierence is that enrolment is necessary to effectuate the 
alienation of an estate tail, and tliat a conveyance of the 
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foe siinplo nifty be insuie without einrolinent. The consent 
of the “protector "is required merely to enable the tenant 
in tail to bar remainders, and only for this purpose when the 
estate is not in possession. The estate is a most anomalous 
phenomenon from which the law cannot be too soon relieved. 

Under the head of " limited property ” fall the interests in 
land, called estates for life, and terms of years, and the lesser 
interests in moveables. The absurdity of opposing estates 
for life and estates for years as realty and personalty ; and 
further of calling the former an estate of freehold, the latter 
less than freehold, was noticed in the former paper. The 
difference between them is merely a difference of duration ; 
the duration of an estate for life being undefined, that of a 
term of years necessarily definite. There is nothing in this 
to produce practical consequences. 

Passing by, as of little importance, the tenancies at will 
and by sufferance, the whole of the Law of Property it is 
conceived might be embraced in the following simple 
arrangement : — 

Property : — 

Absolute : 

Limited 

Rights of indefinite duration ss for life 

Rights of definite duration « for^ specified period 

Servitudes. 

This it is humbly submitted will bear a favourable com* 
parison with the established arrangement, viz : the following 
cumbrous classification : — 

Real Property 

Corporeal hereditameufy : 
free socage tenure : 
estates of freehold : — 
fee simple, 
fee tail, 
for life. * 
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estates less than freehold 
teems of years, 
estate at will, 
tenancy by sufferance, 
copyhold tenure : 
miscellaneous tenures : 

grand and petit serjeantcy. 
gavelkind, 
borough* English, 
ancient demesne. 

Incorporeal hereditaments. 

Personal Property : 
terms of years in land, 
goods and chattels. 

So far, only a very general sketch of the arrangement of 
the Law of Property has been attempted. The further 
treatment of the subject must be reserved for a subsequent 
paper. 

A very general sketch of the arrangement of the Law o4. 
Property is all that has here been attempted. To point out 
in detail the many defects of the existing system and sug* 
gest all the improvements which seems desirable would 
require a considerable volume. W. W. A. T. 


VI.— THE RIGHTS OF NAVAL WARFARE. 

m HE following is a copy of a letter addressed to the Right 
Honourable the Earl of Derby, Her Majesty’s Secretary 
of State for Foreign Affairs, by Mr. H. N. Mozley, Barrilter* 
at*law, on the subject of the Belligei^nt Right of Capture in 
reference to the Conference now being held at Brussels, on 
the Rules of Military Warfare: — 

My Lord, 

The Congress which has been summoned at the 
instance of the Russian Government to meet at Brussels for 
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the purpose of entertaining proposals for mitigating the 
horrors of war, offers a convenient opportunity for the agita- 
tion of a question of peculiar interest to this country, and 
warns us also of a very serious danger. I allude to the im> 
portanceof maintaining so far as it exists, and of re-establish- 
ing so far as we can practically do so, the ancient belligerent 
right of capturing on the ocean the private property of an 
enemy, wherever found. ^ The danger is the loss of the rem- 
nants of the right which already exist. 

The ancient and wholesome doctrine with regard to war 
(which doctrine obtains in a great measure up to the present 
day), was, that it is not merely war between two Govern- 
ments in their political characters. 

“ Every man,” it is said, ” is, in judgment of law, a party 
to the acts of his own Government, and a war between the 
Governments of two nations is a war between all the indi- 
viduals of which the one, and all the individuals of which the 
other nation is composed. Government is the representative 
of the will of all the people, and acts for the whole society.”* 

* And the writer proceeds to illustrate his meaning by 
reference to the rules of International Law with regard to the 
capture of enemy’s property, by land and by sea. War, then, 
implies attacks upon property as well as upon persons; 
the capture of the enemy’s goods as well as the slaying of 
soldiers in the field. One is not a means to the other, but 
both are means to the same end — ^which is to compel the 
enemy to submission to the demand on the refusal of which 
the war is based. This, then, being the end of war, it will 
obviously be a greater gain to humanity if this is effected by 
the seiaure of property than by the slaughter of men. The 
losses of the merchant or shipowner are not for a moment to 
be compared with the sufferings of tha wounded, or with the 
premature loss to the State of its best and bravest men. 
Again, the losses of the merchant or shipowner, if unduly 
and exceptionally grievous, may be wholly or partially re- 
paired by the State of which he is a member. No power on 

* XwVS Comasatetj on Inlwutioul Law : p, 19 S in Dr. AMj’o adition. 
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«arth can restore to a family the loss of its member, or to the 
Wounded and mutilated their health and vigour. > Again, 
losses by capture of private property at sea, so &r.at least as 
they' are exceptional, will generally fall upon wealthy traders 
who can very well bear them. And if such losses are to be 
apprehended, it is hlways easy to guard against them by 
proper insurances. Indeed, the moral principle involved in' 
this whole question is a most serious one. It is of the 
utmost importance, unless we would abandon all pretensions 
to honour, patriotism and humanity, that the discomforts of 
war should not be borne by combatants alone, but should be 
diffused, as far as possible, throughout the entire community. 
Especially ' is this necessary in a country where political 
rights are widely diffused throughout all classes. Thus, 
every man who has anything to lose will be the more induced 
to hesitate before giving his voice for letting loose this terrible 
calamity among the nations of the world. There will be the 
less danger then of nations going to war with a light heart, 
and less likelihood of unjust and unnecessary wars. And i( 
it be the deliberate conviction of a nation that a war upon 
which it is entering is just and necessary, then it becomes 
most ihcumbent upon all classes to feel that a grave crisis 
has arrived, and that it is the duty of all to unite in presence 
of a great national peril, and to have no interest but that of 
their common country. 

Mr. J. S. Mill, in a speech delivered in the House of 
Commons on the 5th of August, 1867, observed* : — 

“ It would be a strange gain to humanity if the merchants, 
manufacturers and agriculturists of the world lost nothing 
by a state of war, and had no pecuniary interest in prevent- 
ing it except the increase of their taxes — a motive which 
never yet kept a prosperous people out of war. . . . . 

How war is to be humanised by shooting at men's bodies 
instead of taking their property, I confess surprises me. The 
result would be that, as long as the tax-payers were willing, 
or could be compelled by their Governments to pay the cost - 
of the gaime, nations would go on massacreing one another 
until the carnage was stopped by sheer impossibility of 

• 

^ Hunrd'a PariiamraUiy Debates, 8td Series, Vol. 0, ebls. 881, 888. 
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luting any mote soldiers to enlist, or of enforcing a Con* 
scription. That would be the amount of gain to humanity.” 

And on the same occasion Lord Selbome (then . Sir R. 
Palmer) observedt ; — 

“ The ifotion of a mercantile peace, of exempting the com- 
mercial interests from the calamities of jvar, was one which 
might have some seduction for the mercantile interest, but 
which, when we were at war, we must renounce. Then all 
classes must throw in their stake together, all must bear the 
common burdens, and it would sap the very life-blood of the 
nation if we were for a moment to admit that the trade of 
, the country could remain at peace whilst the nation itself 
was involved in hostilities.” - 

Nor is it out of place here to observe, that traders of a 
certain class have a direct pecuniary interest in a state of war, 
owing to the demand thereby created for their wares. As 
to the risks of capture, they are slight, and easily covered 
by insurance. 

At this point I cannot help adverting to the absurdity 
of distinguishing, for belligerent purposes, “ public " from 

private” property. The distinction is one which has re- 
ference to the municipal law of the State affected. If a pri- 
vate individual suffer in his property, it is quite competent 
for the State to compensate him out of the public purse. If 
public property is taken, compensation may and probably 
will be exacted in the shape of taxation from individuals. 
Public property is only another name for property belonging 
jointly to the private individuals, whose aggregate makes 
up what is called the public. The adjustment of burdens 
and benefits as between one citizen and anoUier, and as be- 
tween “ the public " and “private individuals," is a matter 
to be regulated by the municipal jurisprudence of the State 
concerned. With such a matter the other belligerent can 
have nothing to do. If war is indeed to be regarded as a 
duel between (governments, and the distinction between a 
State and its citizens is for international purposes to be 
recognized, then the enforced conscription by a Government 
of its subjects ought to be prohibited by rule of International 


t 1U4.. «4a. 891. 
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Law, in orderthat the dael-between>Oovernment8 principle 
may be fairly carried out. At al} events, we ought clearly 
to see our way before admitting a one-sided application of so 
novel and dangerous a principle. 

To conclude this part of the subject. If there be a class 
of citizens whose* interests the State is bound before all 
others to consult, it is those who risk their lives in the 
quarrels of the State. If a cause of quarrel is so grave and 
serious as to induce a Government to lead hundreds and 
thousands of soldiers and sailors to slaughter in that cause ; 
the Government owes it to them to neglect no independent 
available means for reducing the enemy to submission to the 
terms which it has felt itself compelled to demand at so 
terrible a sacrifice. A Government which fails in this duty 
says in effect that the lives of its soldiers and' sailors are dirt 
cheap in comparispn with bales of merchandise : since the 
cause for which the former are to be ruthlessly sacrificed is 
too trivial to disturb the sanctity of the latter. 

I now come to consider the question as it bears upon this 
country. It must be obvious that a nation whose principal 
strength is in her navy has a greater interest in the main- 
tenance of the right of capture by sea than a purely military 
power. A .treaty between a naval and a military power which 
should forbid or restrain the use of the naval arm, without 
any corresponding, restraint upon the military power, would 
be clearly one-sided. To use the language of Sir P; 
Goldsmid*:— 

'* If a tiger and an elephant were about to fight, it would 
be absurd for the backers of the tiger to propose that it 
should not use its claws and teeth, or for the backers of the 
elephant to recommend that it should not use its trunk.*' 

And the policy of*this country wjis, until recently, in con- 
formity with its obvious interest. 

But, on the breaking out of the war with Russia in 1854, 
this country renounced the right of capturing Russian goods 

* Bjmdi Aadivaiad in tbe Boom of Conimoat on tim 3nd at Mnnh, X86S. 

HaniuiTA, 8id Sorias, IBl, ool. 1421* 
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in neutral vessels: and in 185$ we joined with Gtfael' 
European powers in the famous declaration of- Pans^ .bj^ 
which neutral property was declared exempt from capt^ in 
' enemy’s ships, while enemy’s property was declared mwmpt 
from capture in neutral ships , with the exception, in dither 
case, of contraband of war. 

I propose now to consider objections which are raised 
against the belligerent right to capture goods.* I will begin 
with the objection which is based on the alleged interest o|; 
this country. 

I. It is urged that if this country has a greater naval 
power than any other, it has also a greater mercantile 
marine. Hence, it is argued, if we have more powerful 
engines of attack, we have also more exposed points. 
Whether, in case this country should unhappily become 
involved in war, the amount of British goods captured by 
the ships of war of the enemy would exceed in value the 
amount of enemy’s goods captured by the ships of war of 
this countiy, is a matter of mere conjecture as to which it 
were idle to speculate. But this is not the point; the 
point is whether the losses inflicted by this countiy upon 
the enemy would or would not be felt ^ore than the' 
losses inflicted by the enemy upon this countiy. And 
the larger the actual commerce of the countiy, the less will 
any fixed and definite amount of loss be felt by the entire 
nation. 

a. It is urged that the present state of things would be 
dangerous, in the event of war, to the continued integrity of 
our colonial empire. Our colonies would find their com- 
merce endangered by the breaking out of a war in which 
th^ had had no voice, and upon ,a matter they did 
not understand; and hence would arise a demand for 
independence and separation. This argument deserves 
the greatest sympathy ; for no patriotic Englishman can 

* Theie obfedlioni an teluNi fram the dehate ie the Honae of Oommona, 
Hanh tnd, 1866, on Hr. OroKoiy'il motion. See Hanaard, Srd Seriea, Vol. 181, 
eola. 1407—1480. 
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coiitemplate without dismay the ptospect of colonial disrup-" 
tion. Still, if the pfinciple of exempting enemy^s goods from 
capture be so evil hs we have attempted to show that it is, 
no .consideration of consequences ought to induce us to adopt 
it. The true solution of the suggested difficulty as regards . 
the colonies lies in another direction. But to suggest that 
solution would be beyond the scope and purpose of the 
present Letter. 

, . 3. kt is urged that, as a matter of fact, the capture of 
of enemies* goods would not have the effect of shortening the 
war. It is said, for instance*, that, in the American Civil 
War, the ravages of Confederate vessels had not the slightest 
effect in intimidating the Northern States, or checking the 
progress of the war. With equal pertinency.it might be 
alleged that the slaughter of United States* soldiers in the 
held had not the slightest effect upon the progress of the 
war. The fact is, the people of the Northern States felt that 
a great principle was at stake, and that their national unity 
and integrity were lost for ever, unless they would oppose 
most determine.d resistance to the pretensions of the Con- 
federates. The Confederates, on the other hand, were equally 
sanguine that theirs was a war of national independence 
against aggression. Can it be wondered that, under such cir- 
cumstances, the war was fought out to the bitter end ? The 
calamities suffered by each party, even assuming they served 
no other purpose, served at least this, — to test the faith 
of each party in the goodness of their cause. But, apait 
from this particular instance, we submit that there is a 
grave mistake in considering certain of the operations of war 
apart from the rest, and saying that such and such opera- 
tions had no effect in checking the progress of the war. ^ 
would be equally pertinent to urge tffat the loss of such and 
such a regiment had no effect upon the war. The assumption 
which underlies the objection we ’are now considering is that 
the slaughter of men must under ail circumstances have an 

* Hansard, 8rd Series, Vol. ISl, eol. 1416. 
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fffeet upon the war, but that the taking of goods can have 
none. This is an assumption we caifnot admit, without 
proof the most convincing and satisfactory. The fact is, the 
Arguments against the capture of enemies’ goods, and 
especially the one we are just now considering, are in 
fact arguments against war altogether. Except as 
atguments against war altogether, they have no vali- 
dity. Mow we are quite ready to admit that the 
arguments against war are overwhelming. Hardly, anyone 
will dispute that. The difficulty is, in finding some practi- 
cable substitute for war for the settlement of international 
disputes. And, by diminishing the minor inconveniences of 
war, we not only do not approach the desired goal, but 
retreat farther from it. 

4 . Then it is said,* that “the mercantile community 
ought not to be made the especial victims whenever Govern- 
ment chooses to draw the sword.” The first remark to be 
made upon this, though by no means a conclusive reply, is 
that the mercantile community have no small influence in 
deciding whether Government shall draw the sword or not ; 
and if the mercantile community, in their own interests, 
would rather that the Government should not draw the sword, 
it is open to them to throw their influence into the scale of 
peace. And I cannot protest too strongly against the idea 
which seems to underlie the words I have quoted, that 
Government i's at liberty to “ draw the sword ” whenever it 
pleases, at its own caprice and fancy, and is guilty of no 
crime against humanity in doing so; and that no one, 
except the traders whose goods are jeopardized thereby, has 
any particular right to object. And, indeed, the way in 
wj^ich the objection is put in the words- 1 have quoted is, I 
venture to submit, one bf the strongest arguments — perhaps 
tlbz strongest argument — ^for the maintenance, to the utter- 
most, of the belligerent rights of capture. It is of the utmost 
importance to humanity that nations and governments should 


* HuimkI, 8(<1 SuriM, Voi. Ul, Ml. 1486. 
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understand that war cannot, without wholesale murder, be 
undertaken “ because Government ch^es to draw the 
sword.” A Government which, under an anxious sense of 
responsibility and an impending national peril, is impelled to 
draw the sword, may be acquitted in doing so. But ** to 
draw the sword ” with a light heart, is as foul a crime as 
man can possibly commit against his fellow-man. 

I would now proceed to reply more directly to the ob^ 
jection I am considering, as to the mercantile community 
being the especial victims of war. First of all, they are not 
the especial victims of war. Soldiers and sailors, their wives 
and families, are the especial victims of wan Secondly, 
even admitting for the sake of argument that the mercantile 
community ought not, as between themselves and other 
civilians, to be the especial victims of war, it is, as I have 
submitted above, quite competent for the supreme legisla- 
ture of the State whose merchants have so suffered to in* 
demnify them for their losses out of the public treasur^v 
It is monstrous to invoke a change in International Maritime 
Law to remedy an alleged evil which may be equally well 
remedied by Act of Parliament. Thirdly, what right have 
the mercantile community to complain because they happen 
to be subject to the risks legally incident to their calling ? 
A person who enters upon the calling of a merchant or ship-- 
owner may be presumed, when he does so, to have contem- 
plated those risks, and chosen the calling in spite of them. 
Every special trade or profession is subject to risks from 
which other trades and professions are exempt, whkher by 
the natural course of things or the operation of positive law. 
And the risk of loss of goods, unlike some other risks, may 
be guarded against by proper insurances. So thab a 
merchant, so far from having more right to complain, has in 
fact less right than other persons who might be more 
seriously endangered. But, lastly, is it seriously contended 
that we should, at whatever cost, endeavour to make War 
tell with exact or at least approximate equality upon all 
4:lasses ? That the war should, as far as possible, be felt by 
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alt ihembers of the community engaged iirif, is quite right; 
to attempt to make it felt equally by all classes, would be 
utterly ridiculous, except in those cases where it may be 
judged desirable to do this by pecuniary compensation. 

5. Then it is said, that our shipowners would lose all their 
carrying trade on the breaking out of war, and would not 
easily recover it : and that that would be a grievous national 
calamity. This argument is based, of course, on the state 
of things which has arisen since the Declaration of Paris.* 
As, by that Declaration, enemies goods are exempt from 
capture in neutral vessels, it will of course follow that the 
merchants of the belligerent State will prefer the neutral 
vessels, where their goods will be safe, to the vessels of their 
own country, where their goods will be liable to capture. A 
deplorable picture is drawn of the transfer of the ships and 
seamen of this country to foreign countries. 

“Our shipowners,'* it is said, “would transfer their vessels 
to foreign owners, and, worst of all, our sailors would follow 
the ships, for they would be attracted by the enormous 
wages "which would be given them, and that strength upon 
which we relied in time of war would fail us.**t 

It is not very easy to follow this argument ; and it is 
further complicated by the fact, that the Declaration of 
Paris ' is not of universal application. Suppose (i) this 
country to be engaged in war with one of the powers who 
were parties to the Declaration of Paris. Then, privateering 
being abolished, our mercantile marine cannot help us in any 
case. Whether the sailors of our mercantile navy serve in 
British .or in foreign vessels will be quke immaterial for the 
purposes of the war. What the speaker probably meant to 
say was; that the mercantile marine forms a nursery for the 
Royal Navy : that on th,e breaking out bf war, or even upon 
the apprehension of war, British shipowners would at once 

* We do aot, of eourso, intend to mj thet the Deoleretion of Peiie hae not 
lift thii eonnlrj in a worse state than before. See post, pp. 17—84. All that 
we an eonoerned to maintain at present is, that we shonld fin atiU woiae if we 
anrreiider att right to eaptme printe prop^ at aea. 

t Mr. Ofigorj'a Speech in the Honae of Oonnons, Hanaaid, M Seriea, VdL 
181,001.1418. 
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transfer their ships to foreign owners; that the seamen 
would go too, attracted by the prospect of increased wages, 
and that an economical Government would find far greater 
difficulty in attracting them to the Royal Navy from the 
foreign merchant service than from the British merchant 
service. The argument is certainly not flattering to the, 
patriotism of British sailors or shipowners, or to the liber-' 
ality of British Governments. And the . reference to 
‘‘enormous wages” seems to us to make the whole argu- 
ment irrelevant, as it assigns an independent reason for the 
apprehended calamity. ( 2 ) If this country- were engaged in 
war with the United States, or other State not party to the 
Declaration of Paris, the argument about shipowners losing 
their carrying trade falls to the ground. Neutral goods 
would be exempt from capture everywhere. British goods 
would be exposed to capture everywhere. 

Independently of these considerations, is there no way by 
which merchant ships, deprived of their custom by the 
breaking out of war, might be utilized by the Government*? 
Surely, under such circumstances, the shipowners would not 
be very exacting in their prices. But this is a point on 
which, of course, I cannot presume to offer an opinion. But 
what I would, at the risk of repeating myself, insist, upon 
most strongly, is this: — that however great the national 
calamity arising from the loss of the carrying trade of 
British shipowners (and a good deal which is said on this sub- 
ject seems to me to be pure speculation), yet a Government 
which “draws the sword” must be prepared to face great 
national calamities. War is one of the greatest, perhaps 
the greatest, of national calamities ; and the fact that it, 
brings minor evils m its train is no additional objection 
to it. 

6. It is said that peace is promoted by the social com- 
munications of commercial intercourse. This may very 
likely be the case when commercial intercourse is threatened 
by war. But we cannot argue th^efrom that this will con- 
tinue to be the case when commercial intercourse is allowed 
to go on in spite of war. 
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7* I now proceed to consider the argument to which 
the opponents of the right of capture apparently attach 
the greatest weight. It is said that private property 
on land is respected in time of war ; why, then, should not 
private property at sea be equally respected ? To this we 
reply^ first, that assuming that private property on land is 
respected in time of war, that in no reason why a similar 
immunity should be extended to private property at sea. It 
is quite as competent for us to argue that private property 
on land ought not to be respected, because private 
property at sea is not respected, as for our opponents to 
argue that private property at sea ought to be respected, 
because private property on land is respected. We shall 
presently enter upon those considerations which have led to 
the partial sparing of private property on land. But we 
assert unhesitatingly* that where such considerations do not 
apply^ the sparing of private property on land, so far from 
deserving the name of mercy or forbearance, is most un- 
jiistifiable and ill-timed leniency. But, secondly, is it the 
fact that private property on land is spared ? On this point 
we cannot do better than quote the following from Manning’s 
Commentary on the I^aw of Nations, published in 1839. * 

** It is undeniable, as a general rule, that an enemy has a 

right to capture the property of his adversary 

Tnis right, as we have seen, t has been modified by custom 
in regard to wars by land. 

“As far as right goes, a belligerent, accoiding to the jurists, 
and according to the ancient practice of Europe, has a com- 
plete right over all the private pnipcrty of the subjects of his 
enemy, and even in wars by land. But this right has been 
gradually modified, and private property on land is usually 
respected by belligerents, as long as requisitions for their 
troops are complied with. This It^nity has, however, 
been merely introduced by usage. It probably had its origin 
in its being the interest of conquerors to attempt to reconcile 
a vanquished nation to a change of sovereignty, according to 
the ntaxim, as old as Machiavel, that * men sooner forget the 
death of their father than the loss of their patrimony.* Even 

* Rages 806, 806. 

{ pages 184. 183. 
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at the present day, when a respect for private property on land 
generally obtains, the right is still exercised whenever a 
belligerent finds that his convenience demands such violent 
measures, as in the case of towns given to be sacked; and of 
forced contributions levied in an enemy’s territory. The 
rights, then, of a belligerent extend to the private property of 
the^ subjects of his enemy ; but custom has introduced a 
lenient application of these rights in wars by land. Now 
this lenity has neverhetn practised in naval warfare. The right 
over an enemy’s property, acknowledged in all cases has, in 
naval warfare, been uniformly exercised without any single 

exception The right to seize the private 

property of enemy’s subjects of sea, in which is concerned so 
much of the essence of naval warfare^ and the benefit of maritime 
superiority^ is acknowledged by all .authorities and has been 
constantly practised by all Governments.” [The italics in 
the last sentence are our own.] 

To the clearness and cogency of this passage it is difficult 
to add anything. I propose, however, to consider briefly in 
detail the grounds on which private property on land has 
been spared. These grounds are for the most part these ; i. 
Considerations of military discipline. It is dear that the 
capture of private property on land, if practised to an un- 
limited extent, will seriously impair the discipline of the 
army which practises it. 2. The policy, as far as possible, 
of not unduly inflaming the hatred of the inhabitants ; for if 
the inhabitants become unduly exasperated against the in- 
vading army, not only might military operations be seriously 
impeded, but the war might easily degenerate into wholesale 
and indiscriitiinate massacre; and the feelings exited by 
the war would become a fruitful Source of fresh wars. 
3. And, generally, the danger of producing peimanent 
and irreparable mischief to interests which all nations are 
presumed to have at heart. On this principle works of . art 
(for instance) are oftm spared by an invader. 4. As the taking 
of private property is much restrained by the above con- 
siderations, and the question, in any particular case, of the 
application of the principles implied therein might be one 
of great difficulty ; it has become the practice of belligerents 
to reverse the presumption as tojthe capture of property on 
land,, and not to take it without some special military reason 
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tor 4 oing so. But where such reason has existed, the right 
has been exercised without scruple. And of the validity and 
sufficiency of the reason, the belligerent captor is the sole 
judge. 

I have thus attempted to show that the maintenance of 
the belligerent right of capture, so far as it exists, is of im* 
portance to humanity in general, and to this country in par- 
ticular ; and I have also examined the objections which have 
be m urged against the exercise of the right. I now proceed 
to consider the mode in which this right may be asserted 
and maintained, and, as far as possible, re-established. ‘ 

The first point which arises on this part of the question is 
whether it would be possible, consistently with the public 
faith of this country, to repudiate the Declaration of Paris ? 
It was the opinion of Mr. John Stuart Mill that this might 
be done, provided we do not wait until the emergency arises 
when we shall be called upon to shape our conduct in con- 
formity with it. 

Let us,”^ he said, ** either disown this obligation or fulfil 
it. Let us disclaim it like honest men in the face of the 
world, openly and on principle, and not hypocritically 
profess one doctrine up to the very moment wnen our 
immediate interest would be promoted by exchanging it 

for another, It is not. when the emergency 

has come, but before it comes, that we have to form our 
resolution on this most momentous subject : not only to 
form our resolution, but to declare it.’’ 

We might contend that the Declaration is not a treaty, but 
a mere declaration of intention; that it has no parlia- 
mentary authority ; that it was not ratified by the Crown ; 
that it was accompanied by other agreements of equal 
validityjt which, if carried out, would seriously cripple the 
independence of this countiy in its treaty-making power, 
and which have, in fact,^iot been observed by the country ; 
that the Treaty of Paris of 1856, and the “ declarations 

* Bpaech In the Hoaie of Comnont, Angost Stli, 1867. HaoBard. 8rd SerieB, 
Vol. 188, col. 884. 

t 8 m tke Diplomatic Rtview lo^ JoIt, 1871, Vol. xiz., No. 8, p. 88.' Tho 
. asadlar is wdl Vorllij of pcraial by. any one who deaiitiB to be informed ou 
Uto^tnbleot 
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which accompany it, have not been altogether held sacred by 
the Powers which acceded to it. Veiy much might be said 
on "these points; but I am unwilling to enter into them' in 
detail, as • I believe that, having regard to the opinions 
expressed by your Lordship and other statesmen on this 
subject, it would be quite hopeless to attempt to procure a 
repudiation of that Declaration ; that such repudiation, if it 
were made, would be regarded (rightly or wrongly) as a grave 
breach Of faith by other Powers ; and that a reversal of the 
principles of that declaration, so far as desirable, may be 
obtained by other means which I now proceed to mention. 

But though the Declaration of Paris be not repudiated 
by us, that is no reason why we should not attempt to 
procure its reversal. And, as I have suggested at the 
commencement of this Letter, the Congress to be held 
at Brussels gives this country an opportunity of insist- 
ing upon this point. Let ministers resolve to have 
nothing to do with the Congress, except on the understanding 
that the Declaration of Paris be reversed. I submit thtft 
we ought not to allow this opportunity, or any other oppor- 
tunity of the kind, to go by without at least attempting to 
procure a reconsideration of the question.* 

But, it may be asked, is it desirable to procure the reversal 
of the Declaration of Paris if we had the power ? 

Those who deny this, offer arguments in support of their 
contention which practically amount to one or other of the 
following : — 

1. That this country, if belligerent, would gain more by 
the exemption from capture of its goods on board neutral 
vessels than by the right to capture enemies* goods on board 
neutral vessels. 

2. That the exercise of the right* would be attended by 
danger to this country, in provoking neutral nations against 
us ; so that, in our own interest, it is better to forego it. 

The first of these raises the general question as to the 

* Written before the matter waa bnm|^t bJore the Home of Lorda by Load 
Denbigh on the night of Friday, July 3 . 
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exemption of private property at sea in time of war ; and 
'wfaat we have said on the general question applies, pro tanto, 
to the case of British goods in neutral vessels. And to this 
we may add, that the shipowner’s argument as to the loss 
which war must inflict upon the carrying trade of the countiy 
since the Declaration of Paris, and the' merchant’s complaint 
of the law as it existed prior to the Declaration of Paris, are, 
if not directly, at all events to a certain extent, antagonistic 
to each other. If the Declaration of Paris has relieved the 
merchant, it has, to quite as great an extent, injured the 
shipowner. Of course, as we have above attempted to show, 
the interests of both merchants and shipowners are properly 
to be subordinated to the interests of thef nation at large. 

As to the second of the arguments we have been consider- 
ing, so far as it is independent of the first, it simply amounts 
to this : — That it is competent for Ministers of State for the 
time being to tie the hands of subsequent ministers, lest they 
should make an indiscreet or mischievous use of their power. 
And I presume that your Lordship would attach some 
weight to an argument of this kind : for in the debate of 
August 5th, 1867, on Mr. Mill’s motion, your Lordship is re- 
ported* as saying (in answer to Mr. Mill’s argument, that, if 
England had not deprived herself of the use of this weapon, 
we must have intervened with more effect in various dis- 
turbances in which foreign ' powers have been or may be 
engaged) that — 

‘‘ The power to intervene effectually is a temptation to. do 
so ; and if the Declaration of 1856 has prevented us from 
mixing ourselves up with Continental complications with 
which we had nothing to do, all I can say is, that that is one 
of the best arguments I have yet heard in its defence.” 

Your Lordship’s argument is on a different matter from 
that which I am at present considering. Your Lordship is 
speaking of that power to carry on war which, before the 
Declaration of Paris, was available to this country, as a 
temptation to enter into war lightly. The argument to 
which I am now addressing myself has reference to the 
* BsiiMurd, Srd Seriea, V6L 189. eol. 886. 
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undue exercise of that power when war has actually begun^ 
‘as likely to provoke neutral States. But as I conceive that 
both arguments are open to the same objection^ I shall treat 
them together. 

And I would seriously ask whether it is in fact a justifiable 
thing in any case for a minister of this country to destroy 
any power which the country possesses, lest she should at 
any future time abuse ijb ? to cut the claws of the British 
lion for fear he should do mischief with them ? or, to use 
the expression of the late Earl of Derby*, to cut off the right 
hand of the country ? But it would seem that the bellicose 
propensities of Great Britain, and the practise and lamb-like 
tendencies of other nations, have been so amply demonstrated 
by the history of the last twenty years, that ministers have 
nothing better to do (in the interests of progress and civiliza- 
tion) then to cripple the powers and resources of the country 
by suicidal treaties, and by a judicious ‘‘economy in the 
naval and military services. And, for the same reason, the 
idea of any foreign nation making a wrong use of its power isl? 
of course, not to be entertained for a moment. 

But I would most respectfully submit to your Lordship 
that it is not competent for a Minister of State to destroy the 
legitimate weapons of offence and defence which the country 
posvsesses on the ground that they may, at some future time, 
be misused. One of the arguments against irrevocable legis- 
lation applies also here. Why should Her Majesty’s 
ministers be more at liberty to control and hamper the 
actions of future ministers, than the Parliament, by acts of 
legislation, to control future Parliaments ? Of course, if the 
country receives a quid pro quo^ the value of what is received 
may be set over againiit that which is surrendered. And if 
the power surrendered be one which*cannot but be exercised 
mischievously, the case is different. But it is absurd to 
contend that the right of capture of enemy’s goods on board 
neutral vessels is one which can never be exercised with 

* Speech in the Honte of Lordi, Hey 22, ^S56. Hnneord, 8rd Seriei, Yol. 
U2. Col.SSS. 
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benefit to this country. I submit that the belligerent rights 
of capture, in the same manner as the other rights and pre- 
roEiatives of the countiy, are to be held sacred by those en- 
trusted with the administration of its public affairs, to be 
duly exercised on future occasions, wheniever the emergency 
shall arise. It is not for the ministers of the present so to 
judge of the exigencies of the future, as to shackle their suc- 
cessors in the free exercise of their -judgments upon those 
exigencies. 

I Would conclude by quoting the opinions on this matter of 
Mr. Pitt, and of the late Earl of Derby. 

Mr. Pitt, speaking in the House of Commons, on March 
35, xSoi, of the doctrines attempted to be imposed upon 
Europe by the Baltic confederacy, of which the principal 
doctrine was that the neutral flag covers enemies’ goods, 
said,* 

** Are we to sacrifice the maritime greatness of England at 
the shrine of Russia } ... , Four nations have leagued to 
produce a new code of maritime laws, in defiance of the 
established law of nations and in defiance of the most solemn 
engagements, which they endeavour arbitrarily to force upon 

Europe It is a violation of public faith, it is 

a violation of the rights of England, and imperiously calls 
upon Englishmen to resist it, even to the last shilling and 
the last drop of blood, rather than tamely submit to degrad- 
ing concession, or meanly yield the rights of the country to 
shameful usurpation.” 

The late Lord Derby, in a speech in the House of Lords 
on May aa, 1856, said t of the Declaration of Paris : — 

“ All I know is, that it took the people of England en- 
tirely by surprise, and the Plenipotentiaries equal^ so. It 
was not hinted at during the course of the Conferences up to 
the 8th of April, and then, for the first time. Count Walewski 
brought forward this new declaration of international law. 
The surprise of the Pleifipotentiaries of the other Powers was 
no less than that .of the people of England. Prussia, con- 
sistently and wisely as a canydng Power, jumped at a pro- 
posal SM had been urging for the last 100 years. Russia 
and Austria were more cautious; their Plenipotentiaries 

* Hanwid, SeiiM, Vdl. mI. 1138 
t H VMtadt 3rd S«rie8, Vol. 143, «m>1. 533. 
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stated that the matter was beyond their instructionsi and 
desired time to consult their Courts. They did so by tele* 
graph, and received for answer,—' Good Heavens I is Eng- 
land so weak as to consent to this I We have been trying 
for the last eighty jrears to find a British minister who would 
surrender this point, and here we have one at last ! ’” 

And, further, in the same speech, the late Lord Derby 
sajrs* ; — 

"According to my reading of the Articles, you gratuitously 
and tamely, without application from any Power, but upon 
the recommendation and following in the wake of France, 
surrender a right which belonged to us, which was estab- 
lished as a right by all jurists of earlier days, which was 
recognized by all jurists of modem times, which has been 
upheld by every statesman of importance in this country 
down to the latest, and which it was reserved for the present 
Government to throw away, although Pitt and Grenville 
and Canning successively declared it to be the mainstay of 
the naval power of England." 

I would, therefore, humbly submit to your Lordship that, 
if the opinions of our most eminent statesmen are not to 
be disregarded in this matter, the part taken by this country 
in the Declaration of Paris in 1856 must be looked upon as 
a false step, involving most serious consequences, and to be 
retrieved at the earliest possible opportunity ; although, as I 
infer by implication from your Lordship’s answer to Lord 
Denbigh in the House of Lords last night, the present is 
not, in your Lordship’s opinion, such an opportunity .t 
I am, my Lord, 

Your Lordship’s obedient Servant, 

Herbert N. Mozlby. 

* lUd., Mda. 688—0. 

f A portioa of this kttar «m in the pnM bofora Lord Denbigh pnt US 
gnegtton in the Hoiue of Lords. 
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VIL— HISTORICAL SKETCH OF THE OFFICE 01 ^ 
SERJEANT-AT-LAW. 

“WITH the coming into operation of the Supreme Court of 
Judicature Act on the 2nd of November, 1875, virtually 
the time-honoured institution of the Serjeant-at-law will 
come to an end^ For centuries past the office has been one 
of no small importance, inasmuch as the honour it conferred 
on the limited few it was the custom to appoint, and who 
aspired to it, was one of some distinction, and carried with 
it privileges which were not within the reach of ordinary 
advocates, as the mode of creation by king's writ, and the 
solemnities and ceremonies of their call would testify. 

The antiquity of the office of Serjeant-at-law is as ancient 
as the law itself, and the degree is older than most others. 
It is said the order flourished before the Conquest. Ill early 
times serjeanties were of different kind:^ It was the custom 
to hold lands in serjeanty in various parts, and it appeared 
to be the special office of those who were created such to 
defend the rights of the Sovereign. Inferior offices, such as 
coroner, keeper of the peace, &c., were held by serjeanty. 
Another class of serjeanties were to attend to the personal 
requirements of the "Sovereign or to perform some particular 
Service relating to war not requiring personal military 
seiyice. Later on this last species of serjeanty was termed 
** petty serjeanty,” to distinguish it from the others* 
Serjeanties were also created by some of the great vassals of 
the Crown, but in later times the term was confined to 
tenures of the King, designated as tenures by Knight’s 
qervice,” whilst others were treated as socage tenures. The 
tenant in serjeanty was bound to perform the duties of the 
office, either himself or by deputy, but from the nature of 
the services the latter course was generally adopted, particu-* 
iarly in the inferior offices connected with the law, and in 
some of these the designation itself was given to the person 
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who actually performed the services, such as the Serjeant- ' 
at-mace of the Houses of Parliament. But about this 
period, in respect of these the term “ serjeant ” grew out 
of use, and the title of “ esquire ” succeeded. 

About the time of the Conquest the order is supposed to 
have been introduced. Men who had studied the laws in 
Normandy came to this country with the King, and thus 
obtained a writ, by the advice of his council, to the degree. 
They administered the law generally in counties, and it is 
said the King had serjeants in every county to prosecute- 
pleas of the Crown, but there is no doubt that about this 
time many cities possessed the privilege of appointing their 
own administrators of justice. This, of course, gave rise to 
the heavier and more important causes alone being sent up 
for trial in the King’s court, causes which contributed Con- 
siderably to the revenues of the Crown. 

In the reign of Edward I. the Courts of Kind’s Bench 
and Exchequer were ambulatory Courts, and followed the 
King wherever he by chance might go. The Court of 
Common Pleas, on the other hand, was stationary. Dis- 
satisfaction soon arose among suitors owing to the difficulty 
of procuring counsel to conduct their cases, and this gave 
rise to the passing of a statute authorizing 140 persons to 
act indiscriminately as attorneys and advocates, an arrange- 
ment which does not appear to have been very satisfactory, 
and complaints in parliament were made of the incon- 
venience of these ambulatory courts to no avail. 

Westminster was declared by Magna Charta to be the 
seat of justice, though Coke observes that this was only 
declaratory. Early in the reign of Heniy II. it was found 
expedient to appoint •Justices to go circuits for the trial of 
causes, and it would appear that Serjeants-at-law were 
called on to act when their services were required, as also 
were the Sheriffs, though it is difficult to say at this period 
whether one and all, inore or less belonged to some religious 
order who, as an historian observes, '' being bound by their 
order to shave their heads, were, for decency and comeli- 
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to cover tl^eir bald pates with a coif, which 
has ever since been retained.” Whitelock says, it is a 
mistake to suppose that the Court of Common Pleas was 
estjiblished by Magna Charta, and Coke and others agree 
that the origin of the Court is unknown. Serjeants are 
mentioned in the Year Books as early as Edward I. and by 
Bracton, and in the Mirror of Justice, said to be written 
before the Conquest. 

In the superior courts of Normandy litigants theiiiselves 
were allowed to plead by their “ conteurs,” but on the intro- 
duction of the Norman system into the superior court of 
England parties were not allowed to conduct their own 
causes, but were compelled to engage persons conversant 
with the law to conduct their suits. These officers were 
termed counters ” and the amount of fees received by them 
seems to have induced the conversion of the office into a 
serjeanty, which was effected by Royal Mandate in respect 
of Serjeants practising in Aula Regia, otherwise the Court of 
Common Pleas, and by letters patent in respect of those 
practising in Dublin. They were called narratores, 
counters or ^conteors, because the count or declaration com- 
prehended the substance of the original writ and the founda- 
tion of the suit. Respecting the position of serjeant at this 
period, Lord Campbell observed, ** If immemorial usage be 
relied upon, we must remember that serjeants, counters, and 
other counsel existed in England long before the time of 
Edward zst ; and there seems every reaspn to believe that 
they communicated directly with the parties.” 

We here introduce the well-known prologue in the 

Canterbury Tales,” by Chaucer. The Serjeant is ad- 
dressed as the **8ire Man of Lawp,” and is thus de- 
scribed : — 

** A MijMuit of the Uwe, wore ond wiee. 

Thot often bodde yhen ot the ponria, 

Thar woa oloo, full riehe of esoeUenee, 

Diamt ho woa ond of grot roremee, 

Ho aeniad owieho, Ua wordaa wm ao wiae, 

Jnellot he woa ill often in oaaiae 
Bp potent ond by pleine oomnuaaionn, 

Fhr hia aeien^e ond for hia high renoun 
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Of feet, and robea bad be manj on. 

So gret a ponrebatoar waa no wher non 
All was fee simple to him in effect, 

His pomehasing might not bio in suspect. 

No wber so betj a man there n'as, 

And yet be semed besiar than he was. 

In tennes hadde he eas and domes alia. 

That fro the time of Xing Will were a falls. 

Thereto he oonde endite and make a thing, 

There oonde no wight pinohe at his writing ; 

And every statute oonde he plain by rote. 

He rode hnt homely, in a mediae oote, 

Girt with a seint of silk with barres smale ; 

Of hia array tell I no longer tale.'* 

Lord Campbell continued, ** The purvise is well known to 
have been a sort of exchange at St. Paul’s, where all ranks 
met to do business, and the Serjeants-at-law, like Roman 
patrons, gave advice to all who came to consult them. 
Afterwards each Serjeant-at-law had a pillar in the cathe- 
dral assigned to him, where he stood and communicated with 
his clients. The advantage to be derived from sub-dividing 
the business of conducting a suit, and having two orders in 
the profession of the law between whom it should be distsi- 
buted, became more and more felt ; but for a long time the 
attorney only sued cut process and did what was necessary 
in the ofRces of Court for bringing the cause to trial, and for 
having execution on the judgment.” 

These observations, in which there appear to be a general 
belief, are probably grounded on Dugdale : — “ There is a 
tradition that in times past there was one Inne of Court at 
Dowgate, called Johnson's Inne, another in Fewter (Fetter) 
Lane, and another in Paternoster Row, which last they would 
prove, because it was near to St. Paul's Church, where each 
law'yer and serjeant at his pillar heard his client's cause and 
took notes thereof u|)on his knee as they do in Guildhall at 
this day.” 

But Whitelock says this was grounded on mistake of one 
of their ceremonies of state when they went to St. Paul’s to 
offer. A manuscript of the call of Fitxjames and other 
Serjeants in the reign of Henry VIII., states that their 
steward brought every one of tffem to a several piUav in 

54 
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and there left them a time for their private devotions. 
'This would appear no convenient time for clients. He then 
quotes the following from Herbert's "Antiquities of the 
Inns of Court:" — “Apd when the newe seijaunts have 
djmed, then they goo in a sober manner with their seid 
officers and servaunts into London, oone the est side of 
Chepe Syde, oneto Seynt Thomas of Acres, and ther they 
offer, and then come doune on the west syde of Chepe Syde 
to Powles, and ther offer at the rode of north dore, and at 
St. Brkenwald's shrine, and then goo downe into the body 
of the Churche, and they be appointed to their Pyllyrs by the 
8t3nvard and countroller of the feste, which brought them 
thidder, with the other officers.” 

l^iis to a certain extent may be consistent with Dugdale 
who, after speaking of an alleged Inn of Court in Paternoster 
Row next to St. Paul’s, says " and within one howre after 
(i.e., two o’clock when the Lord Chancellor and other Lords 
who had partaken of the feast given in the call of Whiddon, 
Coke, Pollard, and others, in 1547, at Lincoln’s Inn departed) 
the seid newe sergeaunts went to Paule’s, and there eche of 
theme stode at their severall pilUrs in the body of the churche 
accordyng to the auncyent custome ine that case used, and 
from thens they camm to Sergeaunts Inne every of them 
to their severall chambers, and there remayned.^’ 

' Lord Campbell, in his " Lives of the Lord Chancellors," 
speaking of this custom, observed that there was nothing 
discreditable in it; and that some provincial counsel are 
still said to " keep the market " in the towns where they 
reside. The practice of taking instructions directly from 
the client was followed by the most eminent members of the 
English Bar up to a recent period. Not only young students 
but even such as Sir Edward Coke and Sir James As^am 
then were, took instructions from their clients in person. 

Be this as it may, the practice of taking instructions from 
any .one but a solicitor or attorney has been opposed to the 
etiquette of the profession for many years, and few are able' 
to beat witness we ween* to any mranber of the bar hold' 
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ing “ purvise ” in any provincial town. It is said that both 
at Westminster Abbey and St. Paul’s there Uras a parvis at 
which the Serjeants took their walks and saw their clients. 
It was the custom of the Roman bar to walk the Forum to 
give advice. The old cathedral of St. Paul was burnt down 
in the great fire of L*ondon. The centre aisle, called Paul’s 
Walk, seems to have been a place of public resort for all 
classes, at certain hours in the morning and evening. 

Serjeants appear originally to have been Servientes regis ad 
Legem^ but since the reign of Edward I. the term regis has 
been omitted in recognition of their services to the Common- 
wealth, except in those cases where the services of Serjeant 
have been specially required by the King. They were 
recognized by name and office in the statute of Westminster. 
The Judges of the courts of law by custom, and in order to 
enable them to hold assizes, must be of the rank of Serjeanti^ 
but Barons of the Exchequer need not be of the degree of the 
coif except for the last reason. The coif distinguished thd 
latter from the cursitor barons. 

There is no doubt, therefore, that the office of Serjeant has 
existed from time immemorial. The Serjeant called by the 
King’s writ from the graver persons among the apprentices 
was of long experience, and though he was not bound to 
attend his court, except at his pleasure, he, nevertheless, 
swore *’not to delay the people.” Neither could he be 
estranged from the court so that he could not plead. The 
Serjeant’s duty originally Was to frame the pleadings in each 
cause for which he was responsible for deceit or interruption 
of the due course of justice. Hence the ancient rule of the 
Serjeant’s hand having to be put to all pleas. His coif could 
not be taken away frqm him by the court because it was 
given him by royal writ. By their bath they were bound 
to serve if called upon. **The oath,” says Lord Coke, 

consisteth on six parts : — (i). That he shall well and truly 
serve the king and his people as one of the King’s Serjeants- 
at-law; (2) that he shall truly counsel the King in his 
matters when he shall be called ; (3) and duly and* truly 
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minister the King’s matters after the course of the law to 
his conning; (4) he shall take no wages or feetrf any man 
for any matters where the King is party against the King; 
(5) He shall as duly, as hastily, speed such matters as any 
man shall have to do against l^e King in the law, as he 
may lawfully do without delay, or tarrying the party of his 
lawful -process in that'belongeth to him; (6) he shall be 
attendant on the King’s matters when he shall be called 
thereto.” 

Such a state and degree were not among the lawyers of any 
other country. In early times the King and the people were 
much interested in the degree. Their robes of office and 
officers, their bounty in giving rings, their feasts like a 
coronation, lasting seven days, -at which Kings and Queens 
were present, and the honour and esteem in which they 
were held, must at that period have been an enviable 
position to some. 

The saying, “ once a serjeant always a serjeant,” is not 
(fuite applicable. True no promotion or accession of honour 
can take away the dignity, except that the appointment of a 
King’s Serjeant as judge extinguishes that title. The same 
means must be applied to discharge a Seijcant as was used 
to appoint him, namely by royal mandate. Thus, in the 
reign of Philip and Mary, a Serjeant was discharged .from 
. attendance and wearing the coif and robes as if he had never 
taken office. No other office, not even the creation of a peer 
of the realm, would discharge him from the degree of the 
coif. Many instances occurred of the appointment to the 
office being refused probably owing to the great expense it 
entailed in giving feasts and presents. In the reign of 
Richard II. six " grave and famous apprentices ” had writs 
delivered to them tb take the degree of seijeants, 
which they refused to do, whereupon a complaint was made 
against them in Parliament, and they were obliged to accept 
the appointment or pay the penalty. 

The dignity of the appointment had to be kept up at a 
.< very great expense, or what may be considered in those days 
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As a considerable outlay for grand feasts* Connected 
this, Serjeants-at-law were allowed by the sumptuary laws 
of the period, at the time they took their estate upon them 
to enjoy greater privileges by way of giving liveries to their 
dependents than knights and others, and among a chosen 
few they were allowed more broad cloth in their riding 
gowns or coats than anybody else. There is no doubt that 
the form and ceremonies of making new Serjeants varied 
very little for centuries. The description of a call in the 
reign of Henry VIII. differs very little frpm the one described 
in that of George III. It would appear, indeed, that the 
most ancient calls were the most magnificent and sumptuous, 
inasmuch as we read that in Henry Vll.’s time the King 
and all his household attended at Lambeth Palace on the,, 
call of three serjeants. Their feasts and entertainments 
were most lavish and sumptuous, and w^re frequently attended 
by royalty and the principal nobility, the Lord Mayor and 
aldermen, the judges and principal ofllccrs of State. In 
the seventeenth century, the custom was to take the usual 
oaths at the Chancery bar, to proceed (conducted by their 
respective societies) to Gray's Inn, and perform the cere- 
mony of counting before the judges, to walk in their party 
coloured robes (accompanied by officers and others of the 
societies) to Westminster Hall, where at the bar of the 
Court of Common Pleas they counted again and gave rings 
to all the judges and serjeants, and afterwards entertained 
them and the nobility at dinner. • It frequently occurred that 
at the Chancery bar or at the Common Pleas at the time of 
the inauguration-, addresses were delivered by the Lor^ 
Chancellor or one of the Lord Chief Justices. The ad- 
dresses on these occasions by Lord Bacon, Lord Keeper 
North and others, are well known Ifor the large amount of 
learning they contained. Sir Philip Yorke, afterwards Lord 
Hardwicke, was the first who counted in English. He was 
a strong opponent of throwing open the practice of the Court ' 
of Common Pleas to the profession generally- 

In Lord Hardwicke's time (1775) the last general and 
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nguUr call took place. On this occasion there were fourteen 
gentlemen made seijeants, and the instalment was conducted 
With great pomp and ceremony. On taking the oaths of 
allegiance and supremacy they attended the courts at West- 
minster and counted before all the judges and presented 
rings, after which in their bar gowns and full bottomed wigs 
they met the judges and the ancient Seijeants in their 
scarlet and purple robes in the Parliament Chamber of the 
Middle Temple Hall, and the Benchers and others in their 
gowns, when they partook of biscuits and mulled wine. They 
then proceeded to the Hall, and were addressed by the Lord 
Phancellor, Lord Hardwicke, in appropriate terms, and had 
their coifs and hoods placed on them by the Judges, after 
, which they donned their party coloured robes and tabard 
and walked to Westminster Hall, accompanied by their colts, 
clerks, and other attendants, when they again “ counted ” 
and more rings were presented to judges, members of the 
royal family, and the principal officers of State. The whole 
proceedings ended with a sumptuous dinner in the Middle 
Temple Hall, where the nobility, judges and others according 
to their respective ranks took their seats. On a table by 
itself was a baron of cold beef with the royal arms planted 
upon it, which should have been carried in the procession, but 
w^s forgotten. The general expenses of the call came to 
about £185 each, but this is no criterion of the actual cost, 
^inasmuch as presents far exceeding this sum, in the aggre- 
gate, were made to friends at Westminster and on circuit. 

In 7 & 8 Hen. IV. (1406), a Bill was presented to the 
Commons for certain restrictions upon dress and practically 
upon hoods (chaperons), “ Provided always that the justices 
of one bench and the other and the King's Serjeants may use 
<their hoods as seeming to them best for the honour of the 
King, and of their estate but it is provided that no esq'uire, 
apprentice at law, clerk within the King’s hall, or aboding 
r. with other lords of the realm, not being advanced, shall use 
furs of grey, &c. 

It is uncertain at whal date rings were first presented. 
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but the origin of mottos dates only from the reign of Eliza- 
beth. Chief Justice Wray, in the nineteenth year of the 
reign of that Queen, stated that the motto “ Lex j^egis Proe- 
fidium on the rings of Serjeants Bendloes, Powtrell, and 
Mead, who were said to be the only three serjeants then 
living, virere the first that he had met with. In the second 
year of George III., on the call of Baron Gould and another, 
the celebration by means of a feast was dispensed with, and 
a payment of £100 in lieu of the usual feast and fine of £10 
accepted, but wine and biscuits had to be sent as usuaL 
The call of sixteen. serjeants in the reign of Charles II.. 
seems to be the largest on record. It is said that William 
Bendloes was once the only serjeant for part of the time of 
Philip and Mary and part of Elizabeth’s reign.. It is 
possible, or more than probable, that this was owing to the 
writs abating after the death of Mary, as in i Elizabeth four 
serjeants were arguing iivthe Common Pleas. 

On the other hand, the serjeants possessed privileges to which 
the apprentices and others were not entitled. The distinction 
between a serjeant and an ordinary advocate was that ser- 
jeants were sworn not to attend to the behests of the crown 
alone, but to serve the king’s people against the king, while 
apprentices were called for no particular object, and were 
not sworn. They had exclusive right of practice in one par- 
ticular court, and their services were always brought into 
requisition in the leading and better class of business in the 
profession. Though not by the oath were they bound to 
serve the king, but in several instances Parliament compelled 
them to defend the Throne, and also called upon them to 
attend at. the trial of petitions in the House. They were 
exempt from knighthood, which by the common law of the 
period, was imposed upon persons having a pecuniaiy stand- 
ard, and was considered by many more a burden than an 
honour." In the reign of Henry VI. a serjeant having refused 
to appear to receive the order of knighthood, pleaded his privi- 
lege, which was accepted. No serjqpnts were knights till the 
latter part of the reign of Henry VIII. Serjeants had also aa 
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esdttsivs right of practising in the Marsh^sea Court'-^ 
Court for the trial of causes for the recovery of small debts, 
abolished by the County Court Act, but this right was 
taken away by statute in -the reign of Henry VIIL They 
were exempt from being empannelled at the grand assize. 
They signed all pleas, and were frequently consulted by the 
judges on points of law, and were eligible to sit as judge at 
assize. The appointment was always considered one of 
rank and distinction. 

Out of the ordinary Seijeants-at.Law the King appears 
to have appointed his own, called “ King’s Serjeants,” and 
in the reign of Edward I. these serjeants had pensions as- 
signed them, for their services out of the Exchequer, and 
afterwards it. is recorded, that they received £20 a-year for 
attending to the business of the King. It is stated in the 
“ Mirror of Justice” that with regard to the judges who 
served the king that it was lawful ff r them to accept twelve 
pence from the plaintiff for hearing the cause, and the 
plBader sixpence. The judges were afterwards forbidden 
t» accept fees, but not the serjeants; and instances have 
occurred w'herc serjeants have sued for their fees. 

In 5 Richard II. (1381) the Commons prayed that two 
justices, two serjeants, and four apprentices at law, be 
appointed to enquire into the grievances from delays in law, 
&o., and at the same Parliament it was ordered that “ as 
vvell the clerks of Chancery of the new principal degrees, 
justices and serjeants, and all the barons and great officers ' 
of the Exchequer, the Master of the Rolls and Master in 
Chanceiy, and also certain persons of the best apprentices 
df the law shall be charged by their allegiance and by oath, 
each degree by itself to advise themselves diligently of the 
abuses, wrongs, and defaults, &c., done or used in their 
respective “places,” and in the King’s courts, and also in 
the courts of other lords throughout the realm, &c!'. One 
important duty the Serjeants had to perform was to assist 
the' triers of petitions in Parliament, as officers in the 
Pai^ament rolls of Edward HI., and during that reign and 
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others following, a selected few of the Serjeants were sum- 
moned to give attendance on Parliament, on the Duke of 
York preferring his claim to the Crown, held by Henry Vl.y 
and were ordered to defend the King’s title. 

Serjeants-at-law were known and recognized as a body 
having precedence in ancient times. Their leading at the bar 
was established by custom and ancient usage. In former 
times the King's premier serjeants, and the King’s ancient 
Serjeant took precedence of the King’s advocate, attorney, 
and solicitor general ; but in 1814, the Attorney and Solicitor 
General, by Royal Warrant acquired precedency and priority 
of rank over the premier and ancient serjeants. This 
occurred more from accident than otherwise ; Serjeant 
Shepheard, who was the King’s ancient serjeant, being ap- 
pointed solicitor general, would have led the attorney general. 
It was, therefore, necessaiy to make some alteration. By 
special order of the Prince Regent, the Queen’s premier 
serjeant and the Queen’s ancient serjeant rank next the 
solicitor-general, and the Queen’s advocate next after the 
Queen’s serjeant. This was presumed to be so till the 
year 1855 when an appeal from the Admiralty court was 
likely to be heard. The question arose whether the attorney 
and solicitor could lead the Queen’s advocate. The Attorney 
and Solicitor General thought they were entitled to take 
precedence of the Queen’s advocate. Before the date of the 
warrant the Queen’s advocate had undoubtedly the right of 
precedence, standing between the ancient serjeants and the 
law officers of the Crown. By taking rank next after the 
solicitor general the status of Queen’s advocate was not 
touched, and as the serjeants had no connection with either 
the Ecclesiastical o( the Admiralty Courts, and that the 
warrant was to be observed in the CHkneery Courts, and other 
courts at Westminster, no mention being made of any other 
court, Lord Cranworth, to whom the question was referred, 
was of opinion that the warrant did not affect the Queen’s 
advocate, and that there was not sufficient ground for recom- 
mending any change, but if it became necessary to estaUjsh 
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the precedency of the Attorney-General over the Queen's 
Advocate, he would consider whether it would not be advis- 
able to do so by warrant in the same manner as in 1814. 
A Serjeant once offered to move before the Attorney-General 
Sir Francis Bacon, who indignantly appealed to the Court, 
on which Chief Justice Coke remarked that “No serjeant 
ought to move before the King’s attorney, when he moves 
for the King, but for other motions any Serjeant-at-law is 
to move before him, and when I was King’s attorney I never 
offered to move before a serjeant unless it was for the King.” 
The order of precedency among advocates is now as follows : 
—I, Queen’s Advocate-General ; 2, The Attorney-General ; 
3, The Solicitor-General ; 4, Queen’s^ Counsel ; 5, The 
Serjeant -at- Law ; 6, Barristers -at -Law. The patent of 
precedence places a Serjeant on the same footing as a 
Queen’s Counsel, ranking next after the one last appointed. 
The Common Serjeant of the City of London not being ad- 
mitted to his office by virtue of the King’s writ has no right 
ol audience ; but he takes precedence of those who are 
neither Serjeants or Queen’s Counsel, and he sits within the 
Bar at Nisi Prius with a silk gown. Serjeants who have 
been knighted do not precede others who are not. 

In 23 Car. ii., Sir Edward Turner, Speaker and Solicitor- 
General, is said to have been the first King’s counsel. Sir F. 
North is also said to have been the first King’s counsel. He was 
called upon to argue on behalf of the Crown in a case before 
the House of Lords, in the place of the Attorney-General, 
who being an assistant of the House was not privileged to 
argue, on the termination of which he was made a “ King’s 
Counsel ” which gave him preaudience within the bar. Lord 
Bacon was made a King’s counsel extraordinary, but without 
patent or fee, or a kind 6f imUviduum vagum. 

The coif is the badge of the Serjeants. It is composed of 
lawn, and worn on their heads under their capk when 
created. They possess the privilege of wearing it in the 
presence of royalty. Robes, in various forms and colours 
have been used from time immemorable to distinguish the 
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Hdvocates and administrators of justice^ Party coloured 
robes were much in vogue in Chaucer’s time, which gave 
rise to his ** Parson’s tale.” They were used to ensure due 
respect 'being paid to persons and office. Lord Clarendon 
observed that if they were laid on one side the people would 
soon lay aside their respect. The judges, serjeants, and 
attorneys all had their party coloured robes both for winter 
and summer, and their robes w'cre considered essential to thq 
law itself. 

On taking the degree of the coif a barrister gives up the 
Inn of Court to which he was called, and joins^ the Serjeants 
Inn. So a judge, on being made a serjeant, on his appoint- 
ment is now no longer a bencher of the Inn he belonged to< 
There were originally three Serjeants Inns, Scroops Inn, op- 
posite St. Andrew’s Church, Holborn ; Serjeants Inn, Fleet 
Street; and Serjeants Inn, Chancery *Lane, commonly called 
Faiymdon Inn. The latter is now the on]y Inn of the order, 
and it is here where the judges and the serjeants in brother-i 
hood dine together on the first and last days of the term^ 
In 1837-8 the Inn was re-built, with the exception of the old 
hall, which is now elaborately fitted up as a State dining 
room. This, and the private dining room contain one of thei 
finest collections of portraits of judges anywhere to be found# 
The Inn is the exclusive property of the Serjeants-at-law, 
and now their dignity and privileges are taken away from 
them it may become a question among them how to dispose 
of it. 

In 1765 was published a pamphlet by E. Wynne, entitled 
“ Observations touching the Antiquity of the Degree of 
Sergeant-at-Law.” The body of the work was by some 
other hand, as is statpd in the advertisement to it as foK 
lows : — ” If the project that occasidhed these observations 
had not stopped almost as soon as it was conceived, these 
papers, 1 am pursuaded, would have been published by the 
author.” Wynne merely annotated it. The paper had re** 
ference to a scheme to be brought before the House of Com-^ 
mons to lay open the Court of Common Pleas, and to. 



856 ^ HISTORICAL SKETCH OF THE 

empower all barristers to practise in that Court as. seijeants 
do now/’ This proposition was laid before the judges by 
Lord Chief Justice Willes in the form of a Bill, “ That it be 
enacted that all barristers may practise in the Court of 
Common Pleas as the serjeants do now, and (as the conse^ 
quence of that probably will be, that there will be no more 
serjeants), that it be likewise enacted, that for the future 
any barrister of such a standing as shall be thought proper, 
may^be a judge of any of the Courts of Westminster, and be 
put into any of the Commissions on the respective circuits, 
though not a Serjeant-at-Law, and without being called to 
the degree of Serjeant-at-Law.” The Lord Chief Justice 
adds “ that he should be glad if any provisos could be 
thought of to give some particular privileges to the present 
serjeants, as that all special pleadings should be still signed 
by them ; and that they should have pre-audience or any 
othtr privileges that should be thought proper.” Nothing 
came of this proposition, and things continued as they were 
Wont. But Wynne went on to ask what the serjeants had 
done to incur this displeasure, why they were to be deprived 
of their privileges, or what could induce any one to attempt 
such an innovation, and then inquires into the antiquity of 
the order. 

He argued that no possible good could arise from throwing . 
open the Court of Common Pleas to the bar generally, that 
the uncertainty of attendance would be a great inconvenience 
to suitors, that it would be putting aside an ancient and 
honourable order to the great loss and disadvantage of the 
serjeants who had paid dearly for the privilege and who were 
at all times on circuit at the service of the Crown in sitting in 
<fommission as judges of assize, that men of distinction would 
only accept the degree as a turnpike to the bench, that it 
would leave a stain and blemish on the serjeants and draw 
down public displeasure on a^class of men who were always 
ready and willing to serve the public, as if they were the 
• lowest and most unworthy part of the profession. 

No change however took place, and things went on as they 



OFFICE OF SERJEANT-AT-LAW. 85! 

were till the 25th April, 1834, when in order to facilitate the 
general dispatch of business in the courts at Westminster, a 
royal mandate of His Majesty the late King William IV 
directed that the right of practising, pleading and audience in 
the Court of Common Pleas, during term should cease to be 
exercised exclusively by serjeants-at-law, which order was 
obeyed by the judges. The court in its sittings after term 
was open to the whole profession and it might have been 
difficult to distinguish the difference between this clas^ of 
business from that conducted during term. The mandate 
provided also that serjcants-at«law should take precedence 
next after King’s Counsel. This mandate was carried into 
effect and remained in force for upwards of three years, 
when the serjeants petitioned Her present Majesty to 
cause the legality and expedience of the document to 
be investigated. The petitioners urged that the mandate 
only contained the sign manual of His Majesty, was not 
sealed or countersigned ; that the Crown alone had not 
the power to alter the constitution and practice of the 
Courts; that the prescriptive privileges of serjeants could 
only be abrogated by Act of Parliament, and tliat the benefits 
expected to accrue from the change had not been realised. 
The petition was accompanied by a mcmoiial to the Lord 
Chancellor Cottenham, stating more at large the grounds of 
objection. It stated that the document was deficient in 
form and solemnity to give it legal effect ; that the power 
exercised was not known to the law ; that it had only lately 
been deemed neccssaiy to pass an Act of Parliament to 
enable serjeants to be called in vacation in order to be made 
judges; that nothing but an Act of the Legislature could 
alter the distinctive character of the court, and citing au- 
thorities in favour of that proposition. 

In consequence of these representations the subject was 
referred to the Judicial Committee of the Privy Council, and 
on the loth of January, 1839, Sir William Follett opened 
the case for the petitioners’ followed by Mr. Austin, the 
Attorney and Solicitor-General representing the Crown. 
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Mn Austin^ in the absence of Sir William Pollett, finished 
his reply on the gth of May, and the Court adjourned, but 
ho judgment was ever given. However, on the i8th of the 
following June, the Lord Chancellor brought in a Bill for 
opening the Court of Common Pleas, which passed the 
House of Lords but was thrown out in the Commons. The 
question then remained in abeyance till 1846, when it was 
enacted by the g & 10 Viet., c. 54 : — “ That from and after 
th& passing of this Act all Barristers-at-law, according to 
their respective ranks and seniority, shall and may have 
and exercise equal rights and privilege of practising, plead- 
ing, and audience in the said Court of Common Pleas with 
the said Serjeants.” 

The preamble ran thus, that : — “Whereas it would tend to 
the more equal distribution, and to the consequent dispatch 
of business in the Superior Courts of Common Law, and 
would, at the same time, be equally for the benefit of the 
jpublic if the right of barrister- at-law to practise,, plead, and to 
be heard extended equally to all the said courts, but by reason 
of the exclusive privilege of serjeants-at-law to practise,- 
jplead, and have audience in the Court of Common Pleas 
during term time, such object cannot he effected without thd 
jauthority of Parliament.” 

This put an end for ever to the exclusive right of serjeants 
to practice in the Court of Common Pleas, and threw the 
coUrt open to the Bar generally. Though it does not appear 
how the order of precedence was arranged, as there was no 
Order of Council on the subject, the serjeants took rank next 
after the Queen’s Counsel last made, but in private society 
a Serjeant took precedence of a Queen’s Counsel. Stript of 
every privilege, short of having their Qoif taken from them^ 
the only refuge left was* the outer bar. This indignity they 
suffered for some'years, till, in 1864, a kind of body intermedi- 
ate between the inner and outer bar, they naturally pfcreferred 
to identify themsdves with the former. They accordingly 
presented a petition to th^ Lord Chief Justice of the Queen’s 
Bench to be allowed seats within the bar, with the Queen’s 
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GounseU which hitherto had been exclusively occupied by 
those having a patent of precedence. His lordship consider* 
ing that similar privileges were accorded in the other courts 
granted the application. 

According to ancient usage, when a member of an Inn 
received the coif in term time he was “ tolled out,” he be- 
coming thereby a member of Serjeant’s Inn. Although ms^ny 
distinguished persons have become serjeants-at-law during 
the last eighteen years, only three have received their pro- 
motion in term time, namely Lord Chief Justice Cockliurn, 
Mr. Justice Honyman, and Lord Chief Justice Coleridge. 
A feast is generally given, the new serjeant attends in his 
robes as a bencher, is escorted by the treasurer and benchers 
to his seat, reads the grace by right of precedence, toasts the 
Queen, and after dinner is escorted back to the principal 
entrance, the doors of which on passing out are closed upon 
him, and the bell of the Inn tolled. In this way he ceases 
to be a member of the Inn, and henceforth can only be re- 
garded as a guest of the benchers. • 

The domestic ceremonies observed on acceptance of the 
coif differs at the four Inns of Court. It is common at all 
the Hon. Societies that the new Serjeant ceases to be a 
merhber ; the formalities differ in this respect, that at some 
societies he is dismissed with so-called ignominy, and is 
metaphorically kicked out, as in a recent instance ; and at 
another, Lincoln’s Inn, the dismission takes the character 
a courteous farewell. It is usual at that Hon. Society for the 
new Serjeant to give a breakfast to the members of the Bench, 
and some chosen guests, amenities and mutual congratula- 
tions pass, the new Serjeant is presented with a purse of ten 
guineas as a retaining fee, in case his , services should be re- 
quired, a courteous farewell follows? and at the moment of 
the new member of tlje coif quitting the Hall, he is joyously 
rung oftt by the Chapel Bell, amidst the acclamations and 
good wishes of his late fellow members. No ceremony is 
observed in the Inner Temple, on the dismission of the new 
Serjeant. Until 1873, it was necessary that his name be re- 



854- HISTORICAL SKETCH OF THE 

ttiovedfrom the books, but in that year an Order of Council 
was made, under which he is allowed to remain an honorary 
member. 

We quote the following from a contemporary of the cere- 
mony of conferring the coif upon the elevation of a Queen’s 
Counsel to the Bench in 1856 : — 

At the opening of the court the seats were raised in the 
centre to permit Mr. Baron Watson, the new judge elect of 
the Court of Exchequer, to pass down and go through all 
the ancient ceremonies of pleading as a Serjeant, and taking 
liis seat within the Bar as a Scrjeant-at-Law, preparatory to 
being sworn in as a judge. 

*‘The new Baron entered the court in full Serjeant’s cos- 
tume, preceded by Mr. Serjeant Channell and followed by 
Mr. Serjeant Byles, the Bar rising. The learned judges 
then put on their black caps, and 

“ Watson, Serjt., prayed a writ of right of dower for Ann 
Wynn, demandant, against John Scott, tenant, which was 
granted, and set forth the claim of the demandant to dower 
out of certain lands in Yorkshire in the possession of John 
Scott as tenant. 

“ Channell, Serjt., appeared for the tenant, and defended 
his right. 

** Byles, Serjt., prayed an imparlance. 

** Cresswell, J. : — Let it be so. 

Watson, Serjt., prayed that it might be recorded. 

“ The record was then solemnly read by one of the 
Masters. 

“ This ceremony having been gone through, 

“ Cresswell, J., addressing Watson, Serjt., said : — Brother, 
do you move anything ? 

“Watson, Serjt., bowed and retired. 

“ The next mon\ing the learned liaron had to take the 
oath of adjuration, and to declare that he would not support 
any of the descendants of the pretender.” 

The last of the Queen’s ancient serjeantswas Mr. Serjeant 
Manning, who died in 1S66. Since then the offices of the 
X^ueen's Chief or FirM Serjeant, the Queen’s Ancientest Ser- 
jeant, and the Queen’s Serjeant have been vacant. By the 
Act 6 & 7 Viet., c. 18, commonly called the Parliacientary 
Registration Act, that with reference to appeals from ^he 
decisions of revising barristers, it was enacted that barristers 
should have equal right of practising in the Court of Com- 
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mon Pleas with serjeants. Proposals for the entire abolition 
of the office have been rumoured on several occasions. In 
1857 an anonymous pamphlet was circulated by a member 
of the Temple, inveighing against the proposed change, and 
entering into an elaborate investigation of the antiquity of the 
order. Serj'eants were always included in the commission 
of assize, but it has been the custom of late years to join all 
Queen’s Counsel on the commission with the j'udges and 
serjeants, and the 13 & 14 Viet. c. 25, enables Queen’s 
counsel and others having a patent of precedence not being 
of the degree of the coif to act as judges of assize for the 
dispatch of civil and criminal business. 

The High Court of Justice Bill of Lord Hatherley (1870) 
did not touch the rank and office of serjeant. at all. But tlie 
Supreme Court of Judicature Act passed last year by section 
8 provides, that henceforth no person appointed a judge 
should be required to take or have taken the degree of 
serjeant-at-law.” 

In Ireland the Crown appoints three Barristers to the rai^ 
of Serjeants who take precedence of the Queen’s Counsel, ex- - 
cept the Attorney-General and Solicitor-General. It is apatent 
office to which a small salary is attached. They are Crown 
officers, and included in the Commission. They never had 
exclusive right to practice in the Court of Common Pleas 
in Dublin. The full number in Ireland were three, but in 
1627 the number was increased and one chosen from the 
silk gownsmen. They therefore rank higher than Queen’s 
Counsel. The office dates from 1326. The office of King’s 
Serjeant Serviens Domini Regis ceased in 1627, and that of 
Prime Serjeant, with an annual fee of ^10, substituted in its 
place, which in its turn was abolished in 1805. In Charles 
I.'s time, the coif was* granted to the^judges. 
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The^ New Rules. — Sir W. Harcourt did good service to 
the profession in moving, in the House of Commons, for a 
copy of the Rules and Regulations drawn up under the 
Supreme Court of Judicature Act. The proposed Rules, 
now printed by order of the House, will not, it may be pre- 
sumed, undergo any material modification until they are 
laid before each House of Parliament by the Judges. An 
opportunity is thus afforded to the profession of carefully 
considering the new practice before it comes into operation, 
and of meeting the altered state of things which will then arise 
after full preparation. On the other hand, if there are any 
points on which reasonable doubts may be entertained as to 
the exact nature of any of the Rules, and their precise practi- 
cal effect, amendments may be introduced before the final 
stfp is taken. Speaking with all due diffidence after the first 
reading of the Rulesnow printed, we do not anticipate that the 
number of suggestions relating to important alterations is 
likely to be very large. The Rules have been framed with a full 
perception of all the hearings of tlie Supreme Court of Judica- 
ture Act, in reference to practice and procedure, and they are 
. likely to be free from any patent ambiguities in the appre- 
hension of those who understand their scope and object. We 
may mention, however, a defect which we hope will be sup- 
plied before the Rules are linally issued. There is no form 
in the Schedules of the manner in which the statement of 
claim or the statement of defence is to commence. Is the 
former t«) be addressed to the Lord High Chancellor of 
Great Britain, and to hegin with “Humbly complaining, 
showetb unto his Lordship, A. B. of L.“ or is it to com- 
mence “ A. li. by G. F. his solicitor, sues C. D." ? Or may 
it be in either form, or in any other form, or without any 
form at all? It is necessary for ordinary convenience to 
have something to show ex facie what is a statement of 
claim and what a statement of defence, and it is certainly 
desirable that a uniform mode should be observed in the 
different divisions of the High Court. Let it be “The 
plaintiff's statement of claim is as follows,** and “ The 
defendant’s statement defence is 'as follows.’’ Or let 
there be merely a heading “ Statement of claim,” or, 
“ Statement of defence,” &c. Something of the sort is 
clearly necessary, and it is necessary also that the same 
forms should be adopted by all equity draftsmen and special 
' pleaders. Such things may not be of much importance in 
themselves, but in the perusal of written or printed papers, 
they serve to catch the eye, and this ia an immense practical 
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convenience. If our last suggestion, is what it would ap- 
pear, is intended by order XVIII., Rule 4, it would be well 
to say, that no formal commencement shall be used in plead- 
ings. There is another matter to which at present we can 
merely allude. We sec it is provided (Order i, Rule i.) that 
with respect to actions on l^ills of Exchange commenced 
within six months after they have become due, the procedure 
under the Bills of Exchange Act is to be used. We have 
found no rule providing for the retention of proceedings in 
ejectment by landlord for non-payment of rent, or against 
tenants holding over after expiration of term, under the 
Common Law Procedure Act, Has the eflect of this 

been sufficiently considered ? 

Homicide Law Amendment Bill. — The Select Com- 
mittee to whom the Homicide Law Amendment Bill was 
referred have agreed t(^ the following special report : — 

Your committee have examined Mr. Justice Blackburn 
and Baron Birimwcil, and have received* from the Chief 
Justice of England a letter containing an elabj)rate criticism 
of the Homicide Law Amendment Hill. They have also 
examined Mr. Stephen, Q.C., by whom the Bill was drawn. 

It has been strongly urged before your committee that partial 
codific itioii is a mistake, and that no measure should be 
passed till the whole of that branch of the law to which^it 
belongs has been reduced to a series of simple and abstract 
positions. Your committee think that such a doctrine would 
be fatal to the prospect of producing any code. 

At the same time, they observe that in the I3ill before them 
there are many provisions which are not peculiar to the law 
of Homicide, but extend to almost every sort of crime, and 
that liicre are others which are common to homicide and 
to oth-r injuries to the person. It may be that the best way 
of commencing a penal code would be tt) dcr.I first with such 
rules of law as are common to all or to large classes of crimes, 
and thus at once to avoid needless repetition, and to place the 
whole doctrine of criminal responsibility on a clear and 
intelligible basis. 

The subject referred to your commiUce is of the highest 
importance. The responsibility of declaring the terms on 
which it shall be la\\^ul to take th^ life of a fellow creature, 
is the most awful that can be undertaken. It should not be 
adventured on as a test or experiment, but should be reserved 
till thewnethod of codification has been perfected by numerotis 
trials on less momentous subjects. 

The subjects best adapted for a code are obviously those 
in which the law is most teclinicj^, where its definitions are 
most accurate, and the terms it employs are furthest removed 
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from the loose and careless vocabulary of common life. With 
such terms it is comparatively easy to construct ab- 
stract legal propositions. But in the case of homicide, we 
have to deal not with technical terms, but with ordinary 
language, which is quite intelligible when^sed by a judge 
in directing a jury on a state of facts proved before them, 
but which when reduced to abstract propositions becomes 
obscure and ambiguous from the want of particulars to which 
the proposition applies, and from the want of a clear defini- 
tion of the terms used. These terms, such as ‘‘ causing 
death without actual injury to the body,” ** causing death by 
* a course’ of conduct,* ** an act by which death is caused, 
which would not have caused death but for intermediate 
events, not its consequences,” and so forth, would doubtless 
ultimately have a fixed and technical meaning given to them 
by judicial interpretation, but in the meantime would, it may 
be apprehended, rather serve to provoke than to remove 
controversy. It would seem that a code aiming like the 
Homicide Bill to reduce a large and complicated subject to 
a few abstract propositions, can hardly be made ititelligible 
to the non-legal mind without the use of illustrations, by 
putting particular cases, an important innovation which your 
committee recommend to the favourable attention of the 
^ouse. 

It has been urged with great force that the law of homicide 
requires codfication more than any other, because it is not to 
be found in books or statutes, but in a kind of oral tradition 
and understanding among lawyers, which is only acquired by 
pracjtice. But if this be so, it furnishes a conclusive reason 
against commencing to codify with the law of homicide, and 
above all against delegating such a duty to a select com- 
mittee of the House of Commons. To make a code is a 
work of compression, simplification, and arrangement. It 
assumes the knowledge of the law by the codifier ; but in order 
to cpdify the law of homicide it is necessary first to declare 
what it is, and that is impossible, as , it seems, to any but 
practising lawyers, for the reason stated above. It is better 
surely to begin with that which is easily ascertained than to 
select a subject where we must take upon ourselves to de- 
clare the law first before we co-ordinate and condense it. 

The law of homicide requires very considerable alterations 
in substance before it is reduced to its simplest form, and 
i^ade permanent in a code. We are required to declare that 
negligence is not manslaughter, and that suicide* is not 
murder ; both, probably, salutary changes, but which should 
be settled on their own merits. 

The existing definition* of murder, which may be roughly 
stated as killing with malice aforethought, is far too narrow^ 
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and the defect has been supplied, not by re-defining the 
crime, but by subtle intendments of law, by which malice is 
presumed to exist in some cases where the action is unpre- 
meditated, and even in some cases where death is caused by 
accident. It is most desirable that a state of the law under 
which people are condemned and executed by means of a 
legal fiction should cease. But such a change, however 
urgently required, is, in the opinion of your committee, not a 
matter for them, but rather for the law officers of the Crown 
assisted by the advice and fortified by the sanction of the 
highest legal authorities, after mature and careful delibera- 
tion. Nothing would be more likely to impede, or, indeed, 
utterly to frustrate the^work of codilication than the suspicion 
or the certainty that, under the pretext of simplification and 
re-arrangement, great and important changes were effected 
which had never been brought in a clear and simple way to 
the notice of Parliament. 

For these reasons your committee are of opinion that it is 
not desirable to proceed with the present Bill, notwith- 
standing that this experiment ■ni codification has been pre- 
sented to them with every advantage that learning and skill 
can give it. 

Finally, your committee earnestly recommend that the 
attention of the Government and of Parliament should be 
directed to the present imperfect state of the definition 
of the law of murder. They believe that they have collected 
materials from which a re-definition of murder can be pro- 
duced, and they are convinced that such a definition is 
urgently needed, not only to rescue the law from its pre- 
sent discreditable state,, but to give clear notions to the 
public at large of the real nature and extent of this crime, 
and to prevent the confusion often created in the minds of 
jurors by an appeal to the doctrine that murder cannot be 
without malice aforethought, which it is not always easy for 
the judge to remove. If there is any case in which the law 
should speak plainly, without sophism or evasion, it is where 
life is at stake ; and it is on this very occasion that the law 
is most evasive and most sophistical. 

Testimonial to a* puijuc officer. — An interesting meet- 
ing took place on the 6th ult., at the Law Institution, on the 
occasion of the presentation of a testimonial to Mr. Thomas 
Wolfe •Braithwaite, of the Record and Writ Clerk’s office in 
Chancery, who, as the memorial set forth, for more than 
thirty years, has discharged with eminent efficiency, fidelity, 
and zeal, and with never-failing caurtesy and kindness, im- 
jportant services in the office of Clerk of Records and Writs 
of the High Court of Chancery. 'lUie chair was taken by 
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Mr. W. S. Cookson, who handed to Mr. Braithwaite a book 
recording the names of the gentlemen who had contributed^ 
and a cheque for 350 guineas, observing that, “ I think no- 
thing can be more gratifying to a public servant who has 
grown grey in the discharge of his public duties than to re- 
ceive such a testimony from men with whom he has been in 
constant, almost daily, intercourse of their esteem for him 
and their appreciation of him as a good and faithful public 
servant, and as a man whom they are proud to class among 
their friends.*' Mr. Braithwaite, having referred to the 
kindness and courtesy he had received from the profession, 
thanked the meeting most sincerely for the honour it had 
done him. 


The Right Hon. Ahuaiiam Hkhvvster. — It is our pain- 
ful duty to record the demise of the Right Hon. Abraham 
Brewster, which took place at his residence,' in Merrion 
Square, on July 26. He was born in the year, 1796, so that 
he had lived 78 years. He was son of William Brewster, 
Esq,, of Ballynulta, in the county Wicklow, a member of an 
English family, whose ancestors apparently settled in Ireland 
about the time of the Protectorate, as soon after that date 
there is mention made of a Sir. Francis Brewster, acting as 
one of the Commissioners of Forliiied Evstates on the 
Restoration of Charles II. Abraham Brewster entered 
Trinity College, Dublin, in 1812, and took his degree in 
1817 ; but liis college career was not a brilliant one. He 
was called to the bar in 1819, and was married in the same 
year to the daughter of Mr. Robert Gray, of Upton House, 
county Carlow, by whom he iiad issue a son and a daughter, 
botii of whom predeceased him. Although his reputation 
throughout his long career was that of a hard-working 
lawyer, he was seventeen years in practice of his profession 
before he was called to the inner bar. He received silk in 
t8j 5, while Lord Pluhket was Lord Chancellor. In 1842, 
during the Attorney-Generalship of the late Lord Chancellor 
Blackburn, he was appointed Castle adviser under Lord De 
Grey’s administration. In 1846 he was elected a bencher of 
King's Inn, and in the same year wa^ appointed Solicitor- 
Creneral for Ireland durrng the Viceroyalty of the late Earl of 
Bessbofough, who died in the Government in 1847. On the 
return of the Conservatives to power in 1833, Mr. Brewster 
was appointed Attorney-General for Ireland, an<f sworn 
member of the Privy Council. He continued Attorney- 
General till the dissolution ol Lord Aberdeen’s Government 
in 1853, when, although solicited by Lord Palmerston to 
continue in office, Mr. Brewster thought fidelity to the 
party necessitated hl:> refusal, and he accordingl}’ returned to 
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his profession. He was succeeded in the official position by 
the present Judge Keogh, who had acted as Solicitor-General 
under him. In ib06, when the party were again in dccupa- 
tion of the Treasury benches, Mr. lirewster ^thirty-one years 
after he had received silk) was appointed Lord justice of 
'Appeal, in succession to the late Rt. lion. Fiancis Blackburn, 
who for the second time had been elevated to the Lord 
Chancellorship of Ireland. Again in iM)/, on the retirement 
of Mr. Hlaekbiirn from the Chancellorship, Mr. Brewster 
succeeded to the judicial honours vacated by his early friend 
and patron. In December, i€S68,-he sat in the Court of 
Chancery for the last time, having relinquished oflice on the 
resignation of Mr. Disraeli’s Government, when he was 
succeeded, on the accession of Mr. CiUidstone, by Lord 
O’Hagan. It is said that cirly in the present year he 
would have been appointed Lord Chancellor of Ireland by 
Mr. Disraeli, but that he made it a condition that, if he again 
accepted the office, it should be acc(nnpanied by a peerage. 
'I'his probably would ha\e been conceded, but that Mr. 
Brewster — so it is rumoured— stipulated for remainder to 
his grandson, the issue of the marriage of Miss Brewster 
with Mr. French, and who, we believe, will inherit the 
giealer part of the enormous fortune amassed by his grand- 
father. His only son entered the army, and served with dis- 
tinction in the Caflie war, under Sir George Cathcart; but 
perhaps he was better known as llu; popular Colonel 
Brewster, wlio for some years commanded llie Inns of Court 
Rifle Volunteers, Mr. Brewster, though an active politician, 
never souglit F.^rliamentary honours, but was one ol tlie few 
fortunate la .yers who have risen to judicial eminence 
profession1[jl services alone. lie was a member of iiic 
Leinster rirciiil ; and while at the bar took part in almost 
^ every heard at Nisi Prius during the perioci of 

his loren' ic practice. In the celebrated case of JJavcoch v. 
Durkc, he and Mr. Keogh, then Attorney-General, now ju.l? e 
-were opposed in the late Marquis of Clanricaide, and ilx* 
bitterness of his invective on the occasion caused, for a grtat. 
many years, the severance of a friendship which had h .g 
existed between Lord Clanricarde and Mr. Brewster. In i..e 
notorious Yelverton mairiage ca:>e,«Mr. Brewster was counsel 
for Major Yelverton, and Mr. Vviiitci ide, now Lord Chki 
Justice of Ireland, was the lady’s champion. In equity, also, 
he was held in high estimation and enjoyed extensive practice. 
By the prosecutions of the Six-inile-bridge iiolers, during his 
Attorney-Generalship, Mr. Brewster incurred obi .quy ; 
but his management of the pifcl^lic business was alwi^Jys 
honest, firm, and unswerving, and no imputation of favourit- 
ism was ever made against him. J not a brilliant or 
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eloquent orator, Mr. Brewster was a persuasive and effective 
Speaker. As a lawyer, he was possessed of great acumen 
and sound attainments, but it was in tact and the general 
management of cases, in the mastery of complex facts, and 
skill in grouping and massing them, in the knowledge of 
human nature, and in the application of strong common 
sense and sagacity, that he eminently excelled ; while such 
was the readiness of his legal resources, that it was almost 
impossible to take him by surprise in what Lord Coke calls 
the ‘occasion sudden’ of Nisi Prius; interruption by bench 
-or bar seemed only to give him additional strength, nor did 
he even experience inconvenience from any unexpected de- 
rangement of a pre-organised* line of argument. As a judge, 
however, it must be confessed that his temper was not at all 
times placid ; and, though his decisions were generally re- 
cognised as sound, they were undistinguished by any special 
manifestations of power. From a recently published memoir 
of the deceased we take the following remarks : — ‘ Mr. 
Brewster’s career is more or less identified with the public 
history of the country, with the leaders of the various 
Governments, and with the public men of the period, 
for nearly half a century. His management of the 
public business when at the Castle, and during his 
official career, was firm and resolute, and no imputation 
e^r rested on. him of favouritism to one party more than to 
another. It is especially remarkable that of a man so 
largely engaged in professional business, vSo long connected 
with the public life of the country as Mr. Brewster, there 
remains nothing but a tradition. There is no wonderful 
speech on record, no singular effort of statesmanship or 
legislation identified with his name. Tube sure Mr. Brewster 
never had a seat in Parliament, but he must have been con- 
sulted by almost every stateman of either pirty who has had 
aug)}t to do with Irisli aft'airs during the last forty or fifty 
years. Though in liis early career he was a stout and un- 
compromising 'roiy, Mr, Brewster separated himself from 
that party on his assuming oHiee in the Aberdeen Govern- 
ment, and became more or less in accord with the Liberal 
politicians, and so when he was created ChanceWor by the 
Disraeli Government the Conservative party represented that 
his promotion sliould not have proceeded from their political 
friends. Those who have been contemporaries of Mr. Brew- 
ster can speak of the strength and power of his han*dling of 
cases at either side of the hall of the Four Courts, the inci- 
sive force of his points, the weight of his argumentation, and 
his preparedness for every emergency. Whether it were a 
new trial motion, a bill of exceptions, or a dry legal argu- 
ment, he was ever ready, ever fortified ; and when he gave 



BOOK REVIEWS. 


863 

tip Common Law business, and cpnfined himself to Chanceiyi 
he assumed and took the lead of that Court, which he main- 
tained till the repose of the bench gratefully rewarded him. 
He was a master of examination and cross-examination of 
witnesses; and there is told how, on one occasion, being 
engaged in a case in Court, arising out of a contested elec- 
tion for the county of Carlow, at which he had been counsel 
for the Conservative candidate, he was cross-examining a 
witness who was answering him with the most cool effrontery 
as to the facts which the, counsel was personally cognisant 
of, and which had occurred in his presence at the election 
and in the presence of the witness, when, becoming some- 
what irritated at the unblushing, falseness of the witness, he 
took his wig off, and then put the crucial question to the 
witness, “ Did you ever see me before ?” The witness had 
not identified him in his wig, but the moment the query was 
put, and the witness looked at the questioner, he jumped off 
the table and precipitately left the Court. Mr. Brewster 
was somewhat merciless in his advocacy : he seems to have 
been of a like opinion with Lord Brougham, that an advocate 
should know no one but his client, and to sustain that 
client’s case he \vas bound to sacrifice all other considera- 
tions. The late Lord Chief Baron said of him, on one occa- 
sion, that he had addressed more juries than any man of 
his standing in the profession. Indeed, at a subsequent 
period, it was said that there were scarcely any cases in 
which he was not engaged on the one side or the other, and 
that no barrister ever held so many special retainers. His 
name, though nf^t that of one of the greatest ornaments of 
the judicial bench, will be remembered hereafter as, at all 
events, that of one of the greatest Irish advocates of our 
century .* — Irish Lavj Times. 

BOOK REVIEWS. 

A COI.LFXTION OF THF. CaSES OKCIDFD UNUFR THE 2 KD 
Sl'XTION OF THE RAILWAY AND CaNAL TkaM IC AcT, 1H54, AND 

Refokts of Cases dixided hy the Railway Commissioners 

UNDER THE ReG^JLATION OF RAILWAYS ACT, 1873, with tho 

Statutes and Notes ;* also a Digest •of Cases on Railway and 
Canal Trafiic. By Ralph Neville, M.A., of Lincoln's Inn, and 
Walter H. Macnamara, of Inner Temple, Esqrs., Barristers-at- 
Law. •(London; Henry Sweet, 1874.)— This is likely to be a most 
useful book, if the Court, to which the jurisdiction of the Court of 
Common Pleas under the Railway and Canal Trafiic Act, 1854, 
was transferred by the Act of hi;.t Session, is really to be of service 
to the public. The Court has, as had only very few cases to 
decide, but the- way in which it has dealt with them is well calcu- 
lated to inspire both the public and Railway Companies with <con- 
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fidence, and cannot fail to command respect. We see» too, that 
an Act has passed through Parliament which empowers the Board 
"Of Trade, in all cases in which any difference between Railway or 
Canal Companies has to be referred to an arbitrator appointed by 
that Board to appoint the Railway Commissioners, and we shall, 
therefore, expect to see a good many cases like the Buckfastleigh^ 
Totms^ and South Devon Railway Company v. The South Devon 
Railway Company — which is reported in the volume before us — 
coming before this well constituted and most capable tribunal. 

This work is a careful compilation. It contains all the English 
and Scotch cases which were decided under the 1854 Act in the 
Courts of Common Pleas and Session, and also all the cases 
which have come before the Railway Commissioners. The state- 
ment of these latter, for which the authors are responsible, is clear 
and full. The volume also contains 4 careful, and what will 
doubtless be a valuable digest, of cases relating to railway and 
canal traffic. The notes are always judicious. On the whole, 
the authors are to be congratulated upon the production of a useful 
work, and as we see that they contemplate the publication at 
intervals of the decisions of the Railway ( ommissioners, we shall 
hope to hear of them soon again, for we cannot but 00k upon that 
commission as a very important protection of public rights and 
' interests, against what might become the tyrannous monopoly of 
large and powerful companies, and, at the same time, as a useful 
means of preventing irritating exactions upon the part of the 
puulic. It is a Board which may well, from the nature of its con- 
stitution, easily and quickly dispose of heavy arbitrations, and we 
saw, the other day, a report of a case which was disposed of before 
the Commissioners in six or seven days, which had failed to be 
disposed of before a railway Secretary in as many years, and we 
cannot but think that in time it will become customary for the 
judges to refer many matters connected with railways to this 
tribunal. If we are right in this surmise then there will be enough 
of work for the Railway Commissioners, and many cases which 
the authors of the work before us, who have thereby slu^wn their 
competence and capacity, may well and usefully report. 

The Bench and Bar Review. — Thib Forum. Volumes might 
be written under such a title as “The choice of a name” addressed 
either to baptismal sponsors or the Editorial World, and, in the 
latter case, the experience of the editor of a new American 
periodical, the first number of which hc^s appeared under the 
name of “The Bench ancUBar Review,” and the second number 
under the name of “ The Forum ” sIk ufd be included in it. 
The reason for the change of name is brietly stated in a notice 
attached to “The Forum,” and is the existence of an older^nublica- 
tion of the same name. It is a pity that this should have oc- 
curred, for there are so many articles of interest in “ The Bench 
and Bar Review ” that any one who had seen the first number 
would very likely look out for the second, and might not discover 
it under its new name. 

The “ Bench and Bar Review ” contains a brief but interesting 
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sketch of the life of Caleb Cushing, and several articles of serious 
interest on the Civil Law, the responsibility of Life Insurance 
Companies for the acts and representation of their soliciting 
agents, recent decisions in England and the United States, and 
an abstract of the English Reports ; yet the presence of a certain 
amount of nonsense is permitted in at least two places. We 
refer to Article No. 4 “ William Pinkney at Bel Air,** and to 
‘ Potiphar y, the Commonwealth *’ in the “ Green Bag.” 

The members of both branches of the legal profession in Eng* 
land are, we believe, generally supposed to enjoy a good joke, 
a good story, or a good dinner, but such absolute trash as Potiphar 
V. the Commonwealth is scarcely likely to amuse persons who 
could read and understand the dryer parts of the number, or 
appreciate the wit of the “ poem ** in the first part of the 
“Green Bag.” 

William Pinkney at Bel Air is amusing but incredible. There 
are “ sprees ” and jovialities on the English Circuits, but we 
venture to say, that an English judge with a blanket wrapped 
around him like an Indian, his face painted, a red handkerchief 
round his head, slippers on, a candle in one hand and a bottle in 
the other would scarcely proceed at 12 o’clock at night, accom- 
panied by the “lawyer” similarly attired, and armed to knock up 
the ex-sheriff, arouse a household from their beds I y “ a most 
awful yelling,** and make a lot of schoolboys drink all round, and 
continue a series of pranks fur on into the night. We find'^ie 
story difiicult to believe. 

It appears from the “ Green Bag ” of the Forum that there are 
other persons in existence who hold a similar opinion, but the 
editor of the Forum is not among their number. No doubt there 
arc many stories current concerning members of the English 
bar, which have only a slight foundation in fact, but these stories 
have maintained their currency on account of their quality. This 
extraordinary legend may descend to posterity on account of its 
extravagance, but we imagine will not do so on account of its 
authenticity, as at present proved. 

The second number, “ The Forum,” contains several articles 
of the serious class, and these are all good ; hut the amusing 
portion in this number is much better and more readable. It is 
to he found in Article No. 3, “The Forum and its Chances,** 
which is a review' of a book by our own Horace Twiss— The 
Public and Private Life of Lord Chancellor Eldon — but of this 
we ought not to say ipuch as some of the biographical details 
have already appeared in the Law Moigazine. 

We think it not at all improbable that the “ Forum *’ will establish 
a reputation in this country for its essays on legal questions, but 
one oil^its “important features** — the recent division — will pro- 
bably be better appreciated in America than in En gland. We 
shall look forward with interest to the continuation of the series of 
critical reviews of lives and characters of distinguished jurists 
ami lawyers, in which such names as Caleb Cushing and Keverdy 
Johnson already appear. 
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Thb Americah Law Review, April, 1874, July 1874. (Boston ; 
Little, Brown and Co.) — These are the 3rd and 4th quarterly Nos. 
of the 8th Volume of this very ably conducted Magazine. In the 
number for April, there is an abridgment of the celebrated Tich- 
borne Trial, Reg. v. Castro or Orton or Tichborne, which re- 
produces with admirable brevity and not infrequent humour the 
connected story of that trial and its diverting incidents. The 
writer is evidently a person embued with a grand regard for our 
own much exteemed Lord Chief Justice, to whom he alludes 
as ohe whose acerbity of temper is well known on both sides 
of the Atlantic. In ushering in Kenealy, the writer is particularly 
droll : ** The case for the prosecution being closed, Dr. Kenealy 

on the 22nd day of July arose to open the case for the defendant. 
He obtained leave to remove his wig on account of the excessive 
heat ; and forthwith plunged into an harangue which is in many 
respects so extraordinary as to sliow that this precaution for 
keeping his head cool had been neither superfluous nor altogether 
effective.” Altogether we have not seen this Tichborne 
** novelette ” told in a manner at once so little biassed and so 
humorous. In the number for July, there are articles of a dif- 
ferent sort, the three principal being respectively entitled 
“ Fraudulent Misrepresentations of Agents,” “ The Three De- 
grees of Negligence,” and “Testamentary Powers of Sale.” 
Each of these articles is characterised by vigour, freshness, and 
originality, while at the same time accuracy of statement, patience, 
ahd research are not deficient. We have frequently praised this 
publication in former notices ; and certainly the two numbers 
now before us are not inferior, — but if anything they are superior, 
to their predecessors. 

A Treatise on Extraordinary Legal Remed*iks, embracing 
Mandamus, Quo Warranto, and Prohibition. By James L. 
High. (London : Stevens and Haynes ; Chicago : Callaghan 
and Co., 1874.) — The number of monographs on questions of 
practice is increasing at an alarming rate. A few years ago we 
were content with general books of practice and a few works on 
the all-important questions of pleading, now we have detailed 
treatises, sometimes in several volumes, on the law and practice 
of injunctions, under the Companies’ Acts, and on similar sub- 
jects. No doubt the demand for works of this class is caused by 
the inability of the practising lawyer to digest for himself the 
reported cases which each month adds to legal literature, but the 
fact shows the necessity, of occasionally wiping out the past by 
recasting the decisions of a given period in an authoritative form, 
80 that the lawyer may have a periodical burning of reports and 
similar ephemeral literature. « 

The practice of what may be called international citation is 
regarded with less favour in this country since Mr. Justice Story's 
• works have fallen into comparative neglect. And the reasons 
against the practice are sttbng. Except in questions of general 
principles, where it is of great advantage to be able to compare 
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the thoughts of many minds, the citation in an English Court 
concrete points by a tribunal influenced by a 
different mode of social existence and by different analogies, can 
hardly have any effect beyond burdening the mind and the library 
of the lawyer with materials of doubtful value. These objec- 
tions especially apply to questions of practice, where the prin- 
cipal objects to be aimed at are certainty and convenience, and 
comparative jurisprudence (excellent in its proper place) must 
always be at a discount. The law of mandamus is a striking 
instance of a divergence between the English and American 
systems of procedure, which makes the decisions of one country 
almost valueless in the other. The writ of mandamus being 
originally a prerogative writ, the nature of the proceeding had to 
be changed to adapt it to the functions of the American courts, 
none of which can oe said to represent the sovereignty of the 
country, as is the case with our Court of Queen’s Bench, and 
consequently “ the writ has, in the United States, lost its prerog- 
ative aspect, having come to be regarded much in the nature of 
an ordinary action between the parties.” Again, in America the 
relation between the State and Federal Courts has given rise to 
a more frequent use of the proceeding by mandamus in questions 
of jurisdiction than has been the case in England, and the exten- 
sion, by the Common Law Procedure Act of 1854, of the cases 
to which the writ of mandamus is applicable, has made the 
dissimilarity between the English and American procedures 
tolerably complete. The same remark* apply, mutatis mutandif, 
to the subject of Quo Warranto and Prohibition. Thus the 
author himself says : “ In this country [America] the principles 
governing the jurisdiction under discussion have been .somewhat 
confused, by the failure of many of the courts to properly discri- 
minate between the original or ancient writ of Quo Warranto, 
and the information in the nature of a Quo Warranto, and the 
terms have been used often as synonymous and convertible 
terms,” and the peculiar system of oflicial appointments in 
America has caused the proceeding by Quo Warranto to be 
“ more frequently invoked for the determination of disputed 
questions of title to public ofHces, in this country, than for all 
other causes combined.” 

It follows from what we have said that the present work is 
one from which the ordinary English lawyer can hardly derive 
much benefit. To judge from internal evidence, we think that 
Mr. High’s book is worthy of all praise. It is painstaking, 
written with great cle^ness, and, if the number of cases cited 
be any criterion, exhaustive; the author has of course bestowed 
his princip il care on the American cases, and from the omi8.sion 
of several important modern English ones we may conclude that 
he has ibund it an unprofitable task to attempt to amalgamate 
the two systems. The historical part of the book, however, may 
be studied with much advantage by the English student, and in 
its native country the book will, we hp pc, meet with all the suc- 
cess which it deserves. 
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A Treatise on the Law of Copyholds and Customary 
^Tenures of Land. By Charles Elton, of Lincoln's Inn, 
'Barrister-at-Law. (London: Wildy & Sons, 1874.) — The object 
of this Treatise is to provide a short and convenient hand-book 
of Copyhold Law, as at present existing and in practice, dis- 
encumbered of matters that are of a purely historical or merely 
archaeological value. The author does not, however, discard 
historical matters, when tiiese tend to throw light upon the 
existing law, and accordingly in his first or introductory Chapter 
he goes into the origin of Copyhold an*l customary tenures 
at considerable but not undue length. 'Phe intrinsically valu- 
able part of the work begins with chapter ii., in which the nature 
of estates in copyholds is considered, and is continued through 
chapters iii. and iv., in which the manner of conveying copyholds 
is discussed with equal detail and accurrfhy. The descent of 
copyhold lands upon the death of the owner intestate, together 
with the minor incidents of copyhold tenure, occupies the three 
succeeding chapters. The eighth or next following cliapter con- 
sists of an enumeration and explanntion of the divers common- 
able rights annexed to tlic lands of manors. A large portion of 
the volume is occupied with the methods of enfranchisement 
compuLsory and voluntary, the statutes autliorixing and regulating 
the same, and the forms to* be observed. The work of Mr. 
Rouse had already proved of value in the last-mentioned respect, 
but any new work upon this branch of practice is desirable, were 
it^only for comparison o£ the various forms; and Mr. Elton’s 
work, besides affording facilities for such comparison, contains 
also certain forms and precedents which we have not before 
observed in any of the earlier treatises. Mr. Elton does no, 
pretend to be a substitute for Scriven ; but the humbler aimt 
which he has in view, is a most useful one, and is also in our 
opinion very happily accomplished. 'Hie Index with which the 
volume concludes is a very copious one, and so far as we have 
been able to test its accuracy, it is exact. 

In chapter x., which is devoted to the consideration of the 
evidence regarding copylu>id and customary rights, we have 
found the principles of the well-known cases of Calmatiy v. Rowc^ 
6 C. H., 861, and Beaufort (Duke) v. Swansea {Mayor)^ 3 Exch , 
413, very correctly stated ; but we regret to find no mention in 
that chapter (or, indeed, in any - part of the volume) of The 
Ipswich Foreshore Case, Ez parte Tomlinc, in whicli the late 
Vice-V'hancellor Wickens, after mature consideration, delivered 
a most e.xhaustive judgment, in which hg passed in review the 
whole law of evidence as, stated in the older cases. We have 
found, however, the recent case of v. Garland, L. R , 5 

S . B , 269, properly referred to on pp. 88 and 275 ; and generally, 
1 the Qiore recent cases may be said to be conscientiously 
noted up. 

Leg.\i^ Journalism. — Of the Law Times nothing can be added 
to its reputation for miscelfaneous completeness, except that in a 
recent number an extra sheet was given in order to furnish the 
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subscribers with the entire new rules under the Judicature Act. 
The Irish Law Times has much improved of late. It contains 
well selected material to keep its readers awake to what is ^oing 
on in the profession. Tkt Journal of Jurisprudence and Scottish 
Law Magazine contains articles on legal subjects, interesting to 
both the English and Scotch lawyer. The law of Master and 
Servant has been freely discussed in its pages, and an interesting 
series of memoirs of Scotch lawyers at intervals appear. The 
Canada Law Journal^ too, appears to have made a move. The 
reports of cases are very well done. The Central Law Journal 
published at St. Louis, is evidently making way. Besides^ the 
reports, it contains a variety in legal information. The Albany 
Law Journal^ still holds its own, and continues to furnish the 
profession with well digested articles on legal subjects, both 
light and heavy. 


JUDGES* CHAMBERS. 

The recommendations of the judges as to circuits are these : — 

1. The circuits of the judges shall be as follows : — 1. The North 
Western t irciiit, which shall include the counties of West- 
moreland, Cumberland, and Lanca.stcr. ,11. The North-hhistern 
Circuit, which shall include the counties of Northumberland, 
Durham, and York. III. The Midland Circuit, which shall 
include the counties of Lincoln, Derby, Nottingham, Warwick, 
Leicester, Northampton, Rutland, Buckingham, and Bedford. 
IV The Norfolk Circuit, which shall include the counties of 
Norfolk, Suffolk, Huntingdon, Cambridge, Hertford, iv;scx, Kent, 
and SiKssex. V. The O.xford Circuit, which .shall include the 
several counties and cities heretofore included in the W’cstcrn 
Circuit. VI. The Western Circuit, which shall include the 
several counties and cities heretofore included in the Western 
Circuit. VII. The North and South Wales Circuit, which and 
each of the divisions whereof (that is to say, the North Wales 
and the South Wales divisions) sliall include the several counties 
heretofore included therein respectively, but two judges shall hold 
the assizes for the county of Glamorgan instead of one. 

2. No assizes shall be held in or for the county of Surrey. 

3. The judges of assize for any county or city may, by order, 
adjourn the opening of such assizes at any lime, and lor such 
period as they may deem to be necessary or expedient. 


ADMISSION OF ADVOCATES IN BENGAL. 

The following Rules of the High Court of Judicature at Fort 
Williaift in Bengal have been made for the purpose of regulating 
the admission of Advocate.s, and are now in force : — 

I Any person who is entitled to practice as a Barrister in 
England or Ireland, or as an Advocate in the principal Courts of 
Scotland, may be admitted as an Advocate of this Court. 
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2. Svtay person applying under the aforesaid rule to be ad-* 
flitted as an Advocate of this Court, must produce a certificate, 
•howing that he is entitled to practice as a Barrister in England 
or Ireland, or as an Advocate in the pnncipal Courts of Scotland, 
together with satisfactory testimonials to his good character and 
ability 

3 The mode of applying to be admitted as an Advocate of this 
Court shall be by letter, stating the date on which the applicant 
was called to the Bar, whether it is his intentien to practice in 
this Court, and [in the case of an applicant who claims to be 
entitled to practise as a Barrister m England] the number of 
Terms kept by him. The letter shall be addressed to, and left 
with, the Registrar of this Court, in its original jurisdiction, to 
gether with 

S I.) The certificate required by Rule 2 
2 ) Testimonials to character and ability 

4 The Registrar shall circulate the letter with the other docu 
ments to be left with him, to the Chief Justice and Puisne 
Judges 

5 Every person, on being admitted and enrolled as an 
Advocate of this Court, may, without the payment of any fee 
besides the admission fee, obtain a ccitificate of admission under 
the signature of the Registr ir and the seal of the Court 

6. Any Advocate of this Court may, on the paj ment of a fee of 
Rs 5 [to be paid by means of Court fee stamps], obtain a ccrtifi 
cate under the signature of the Registrar and the seal of the 
Court, that his name is borne on the roll of Advocates of this 
Court 

7 The Registrar of this Couit, on its original side, shall have 
the custody and caie of the rolls or books wherein persons aie it 
present enrolled as Advocates, and shall enrol the name of every 
person who shall be admitted an Adiocate, with the date of his 
admission in alphabetical ordc i in i loll 01 book to be kept by him 
for that purpose, to which loll or book all peibons shall have free 
access without fee or reward 


APPOINTMENTS 

Mr. Thomas Irwin Barstow, of the Northern Circuit, has been 
appointed Magistrate at Clerkenwell Police Court, Mr R G 
Raper, solicitor, Chapter Clerk , Mr E Loughlm O Malley and 
Mr. Arthur Collins, Revising Barristers — Scotland ~Mi Willi'im 
Watson has been appointed Solicitor General, in the room of Mr 
^hn Millar, appointed one of the Lords of Session^,* Mr A 
Torbes Irvine to the vacant Sheriffship of Arg> leshire , and Mr 
Charles Scott succeeds Mr Irvine as Clerk of Justiciary — Africa 
-—Mr. D P Chalmers has been appointed (jueens Advocate for 
» the Gold Coast 



Till-; 


LAW MAGAZINE AND BEVIEW. 


No. X. — VoL. III. — OcTonEu, i‘'^74. 


I.— LAW REFORM AND CODIFICATION. 

By John P. OTIara. 

rriHE Lord Chancellor announced, on tlie second rcadiiif^; of 
the Statute Law Revision in the House of Lords, 

that a proposal for a code would l)e submitted to Parliament 
next session. This declaration has revived the interest 
which attached to tlie Law lh!i.;esl Commission before its 
J^.st collapse, and also suggests several |ueliininary eamside- 
rations. 

The subject of law reform presents three distinct jihases. 
Of these nut the least important is concerned with procedure. 
That question, indeed, was intended to be dispo-sed of by the 
Judicature Act <*f las.t session; and, ccitainly, if the rules 
framed under tliat enactment prove linally tf> be in accord- 
ance with its main intent, tlu.re will ];e but lillle nx.m left 
for further amendments in that department of jaw. A 
change of procedure is entirely separate from suI>Uantive or 
formal reform of the law itself. Codification, or formal 
reform, is also distinct from organic change. F^>ut, as all 
extensive repairs usuirtly involve more or less of a deviation 
from tlie plan of the original edifice, formal and substantive 
amendments of the law may be conveniently unrlertakcn or 
reviewed together. We shall, therefore, first of all, offer a 
few brief comments on the relations of procedure to substan- 




* Vi,h The Tim. .. .Jinu- U'Ui, 1871. 
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tive doctrine ; for there are still some misconceptions afloat 
with respect to the necessary results of a fusion of law and 
equity. We shall next sketch at some length the relations 
of codification to law reform. The best mode of preparing 
either a code or digest will then be considered by us, and 
compared with the methods pursued by the Digest and 
Statute Revision Commissioners respectively. We believe 
we shall be able to demonstrate that there is no serious 
obstacle to compiling a code founded on the best principles 
of our own jurisprudenoe, and yet entirely free from the 
uncertainty that attaches to fresh legislation. Finally, the 
authority to be given to the code and its relations to judicial 
and professional labour will be treated of in this article. The 
whole subject may seem, on first consideration, to be abstruse 
and complicated ; but, when closely examined in its separate 
parts, it wil be perceived to be free from any very embarras- 
sing difficulties. Ravines will be found to divide the hills 
that now appear to form a continuous range, and a careful 
survey will suggest many helps for performing the journey. 
The hardships of the way, too, may ultimately prove to 
savour more of fact than of law, and to be occasioned rather 
by the quantity of matter to be digested than by the supposed 
intractable and peculiar nature of the jural baggage. 

American Codification . — Much has been already achieved 
in this path not only in the old world but also in the new. 
Indeed, recent British progress in legal reform, although 
considerable in itself, seems retrograde if contrasted with the 
more rapid action of several of the United States of America. 
Commissioners have recently been appointed either to con- 
solidate the statutes, or to codify the laws, of the follow- 
ing States : — Florida, Georgia, Illiqpis, Iowa, Michigan, 
Mississippi, North Carolina, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, West Virginia, and Wisconsin. 
New York has also had its statute laws recently ‘consoli- 
dated, as the legislature refused to adopt the civil code pre- 
sented to it in 1865. The statutes of the Federal Govern- 
ment, too, have been revfsed and consolidated within the last 
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few years. The Commissioners distributed their work into 
several portions, to be prepared by each Commissioner re- 
spectively, but to be revised by them jointly at Washington. 
They began by taking up the last statute on a particular 
subject, and afterwards examined the preceding enactments 
on the same head. This seems to be the best mode of con- 
solidating either statutes or cases ; for their importance is 
usually in inverse proportion to their antiquity. The Federal 
Commissioners have also illustrated leading propositions by 
appropriate citations of cases. So much of their work as we 
examined appears to have been performed with care and skill. 

Revising or consolidating commissions have completed 
their allotted tasks in Kansas, Louisiana, Maryland, Massa- 
chusetts, Minnesota, Missouri, New Hampshire, and New 
Jersey. Proposals for codification have lately been brought 
before some others of the States, especially Arkansas, Con- 
necticut, Delaware, Nevada, Texas, and Virginina, and it 
is probable that effective action will be taken in these States 
for carrying out the proposed schemes. There has thtls 
been throughout the breadth and length of the United 
States a sort of Jural revival which ought to impart confi- 
dence and animation to the less active law reformers of 
Great Britain. 

Fmion of Judicatures . — The Digest Commissioners have 
unfortunately fallen from a state of sanguine and undue 
confidence into one of despair; instead of working, as at 
first, without wisdom aforethought, they will not now work 
at all. Like those philosophers who despised all systems 
of culture that fell short of absolute perfection, they seem 
to have considered it unlawful and idolatrous to bow their 
heads before any typp or representative of precept whose 
origin could not be clearly traced to High Olympus. As 
good lawyers often prove to be indifferent judges, so the 
judicial*mind does not appear to be sufficiently experimental 
and tentative for law reform ; or, perhaps, a latent sense of 
the paramount urgency of the claims of procedure induced 
them to stand still while the Judicature Commission was 

5O— 2 
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carrying out its more urgent schemes. Good procedure is 
undoubtedly more important than good laws, for the same 
reason that a good appetite with indifferent food is better 
than the best banquet with a weak digestion. 

“ Whate*6r is best administered is best.” 

Of what use would the Habeas Corpus Act be, if ad- 
ministered by corrupt judges ? What could a Denman or 
a Campbell do for a suitor, if the delays incidental to proce- 
dure baffled the J udges’ utmost endeavours to bring a suit 
to a speedy termination ? What is the good of a perfect 
system either of Common Law, Equity, or Admiralty proce- 
dure, if a litigant cannot readily know upon which arm of 
the sea of troubles he should enter, and if, owing to a divi- 
sion of professional labour, his legal adviser is really in a 
similar dilemma, though he gives his own leather factory 
the benefit of the doubt. It has been, therefore, a great 
blessing that our procedure was attended to before the 
substance of the law itself was submitted to any severe or 
searching process of reform. The Judicature Act, 1873, 
indeed, is thought by some to have aimed at a wide-spread 
amendment of iloctrinc.*- If the stalutc has this effect, it 
will he a sample of the mode in which further legal amend- 
ments ought to be carried out. 'I'hus interpreted, it fur- 
nishes the correct ideal of legal expurgation, wliich is the 
first step both towards codilkaljcm and reform. The judges, 
however, are likely to determine that the Act of 1873, so 
far as it merely consolidates judicatures, makes no change 
whatever in substantive law, if Icj^al interests alone arc in 
question, nor even where equities are concerned, except that 
every court will have for such cases all tlie powers of the 
Court of Chaiiccr}\ This circumstance alone would, even 
without express proviskn on the point, imply that an equi- 
table right should prevail over a legal one. 

Procedure is as distinct from legal doctrine as a highway 
is from the vehicles and commodities that pass over it. No 
change in the one can per se affect the other. A fusion of 

* ritU 38 A 37 Viol., e. 60, n. 34, 26, pw. 11. 
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law and equity means merely an amalgamation of procedures, 
and not the extinction of legal interests, except where there, 
is a paramount equity and the beneficiary is sui juris. The 
Act of 1873, so far as it amalgamates tribunals, merely pre- 
vents a demurrer being taken to the jurisdiction. Indeed, this 
shortening of the road is of little moment, if the old tolls are 
still to be levied on the wayfarer. Now, if the specialties of 
pleading are perpetuated under the new rules, a suitor using 
an erroneous form must pay the costs occasioned by his 
error. It is, therefore, to be hoped that the new rules will 
not admit of many mistakes of this kind being committed. 
In fact, a simplification of pleadings is still more important 
than a consolidation of judicatures. 

Equity pleading required to be thoroughly overhauled. 
The system of taking evidence by means of a sworn answer 
and by affidavits was absurd in the extreme, and has now 
been very properly ostracised. Evidence so prepared and 
cooked to order was hardly worthy of the name. Cui bono^ 
this resort to the printing and liling of so many docu- 
ments ? The ammunition not unfreqnenlly was all blank ; 
it neither killed nor wounded. It was as if c indidates 
for the Civil Venice were examined separately by post. 
A skilful pleader will usually evade a conclusive admis- 
sion, or extenu.ate by his art any statement that would 
otherwise operate injuriously to his client. 

In almost all cases, prior to the hearing, neither litigant 
could be seriously damnified by the state of the pleadings 
and evidence. Lawyers, however, profited largely by 
the preliminary mock fight. Indeed, the solicitors were 
strongly tempted not to put the opposite parties at once hors 
de combat. The terPified mouse w^s adroitly and tenderly 
rocked to fro until his substance was reduced to a minimum. 
He tljpn might get the coup de grace ^ although, if it were an 
administration suit, the practitioners would, as a rule, find it 
advantageous to get an order for the costs out of the assets 
and not personally against the reRl opponents, who might be 
men of straw. In joint-stock causes the ass were thus 
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to have applied the existing Common Law method in a more 
simplified form. Certainly Chancery pleading has been the 
ne plus ultra of legal vexation and delay, and has injuriously 
affected the profession as well as suitors. Some firms of 
solicitors may possibly have been considerate enough to deal 
leniently with their clients. Other practitioners, however, 
may have made their victims to pay for the numbers of 
causes that are settled out of court through fear of costs, 
just as tradesmen who sell on credit indemnify themselves 
for lost debts by compelling their solvent customers to pay 
proportionately high prices. 

The new rules appear to present several loop-holes for 
evasion. The i 8 th paragraph of the 20th order provides 
that “ every pleading shall contain as concisely as may be 
a statement of the material facts on which the party plead- 
ing relics, but not the evidence by which they are to be 
proved.*’ This order means well, but it is questionable 
whether its good intention is worth much. For, every state- 
ment of a fact is evidence of the primary demand made by 
the writ of summons. What, then, is there to prevent a 
plaintiff putting in his declaration a hundred different state- 
ments of facts ? This permission will be hailed with delight 
by special pleaders. It affords room for the thin end of the 
wedge. They arc sure to give no cause of complaint for 
excessive brevity. The slender platform allowed them will 
be extended until it is coincident with the ancient bounda- 
ries of their empire. Saint Bridget’s shawl was small at 
first view, but, when spread out, it covered the whole 
Curragh of Kildare, as the Irish King of the period learned 
to his cost. He gave the Saint liberty to appropriate only 
the breadth of her shawl for a convent, but he did not 
define the major dimensions of the shawl itself. The 
pleaders will call their statements mere abstracts er precis 
of facts and not evidence. But they will be paid for their 
volubility as usual, and so the suitor will find himself over- 
whelmed by the old verbal Aberglaube. Our apprehen- 
sions may, perhaps, prqve to be ill-founded. But we cannot 
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be sanguine of finding a threatened profession limiting their 
privileges in any way. However, it is certain that evidence 
of the facts cannot be introduced, and this shuts out to some 
extent the peculiar viciousness of the present Chanceiy 
system of pleading. Still, as a great number of facts may 
together go to constitute only a single claim, it is probable 
that the record may become more voluminous than it is at 
present at law. To be more verbal and prolix than it is 
in Equity is a feat which even the special pleaders of the 
last quarter of the jgth century will perhaps be unable to 
accomplish. The true remedy for verboscncss is to limit 
every declaration to seventy-two words or thereabouts for 
each claim, but to allow of several claims being sued for in 
the same action as at present, and, consequently, to permit 
as many folios of seventy-two words each as there are dis- 
tinct claims, but not as many us there arc facts going to 
make up each claim. 

The 15th paragraph of the 20th order complicates makers 
further by providing that each party must “ allege all such 
facts not appearing in the previous pleadings as he means 
to rely on, and must raise all such grounds of defence or 
reply, as the case may be, as if not raised on the pleadings 
would be likely to take the opposite party by surprise, or 
would raise new issues of fact not arising out of the plead- 
ings.” If this is not allowing the filing of evidence which 
the 7th paragraph of the same order forbids, it is hard to 
understand the sense in which the framers of the rules have 
used their phraseology. The 20th paragraph furthermore, 
provides that matters of law shall be pleaded as such, and 
not be proveable under the general issue. These para- 
graphs, thus virtually perpetuate special pleading in 
all its present intensity in order to prevent ** surprise.” 
Pleadings, therefore, so far as defences are concerned, may 
not differ very much from the recent models. 

Codification . — ^The prospects of codification are, however, 
worse than those of procedure. The Digest Commissioners, 
after holding a sort of competitive examination of candidates, 
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declared, in their second Report, ♦ that it was ** unadvisable to 
continue any further this mode of proceeding,” and accord- 
ingly they relinquished their allotted task. The long vaca- 
tion thus entered upon has not been since broken. The 
reason assigned for this dereliction of duty was that the 
specimens submitted “ would have again to be revised ” when 
the ‘‘ time arrived for inserting them as portions of a com- 
plete and systematic work.” This discovery does not indi- 
cate much originality on the part of the commissioners, nor 
any adequate excuse for their sudden halt. Why could they 
not have persevered in digesting various detached portions of 
the law, and so have accumulated materials for the final 
digest or code ? Such a consummation, indeed, they inti- 
mate is more within the province of velleity than of realiza- 
tion. “The experiment” already made, it appears, “has 
served an useful purpose. It has brought out very clearly 
the difficulties to be contended with and the conditions under 
which the work must be executed ”t The chief desideratum 
seems to be a staff “ of the most highly skilled persons ” who 
should “ give to the undertaking the whole of their time and 
energy.” This revising body, however, would find their 
labours much facilitated if the rough work of digesting par- 
ticular subjects (as distinguished from a cross division of 
statutes and cases), had been first disposed of. There is no 
reason why the commission should not be rehabilitated and 
persevere in its primary course. Its recommendation to have 
a few persons, “ three in number,” permanently engaged at 
“ high remuneration,” is perhaps better still than a recon- 
struction of their own body. But, at all events, the digest- 
ing process should be carried on under a presidency of either 
kind, or under the statute law commissioners, their powers 
being enlarged for that purpose. The revising body should 
have a permanent discretion to employ as many «or as 
few assistants as they pleased. The digesting process will 


' 1870, ParlismenUfy Pspen, Yol. XVIU, p. 8S1. 
t PwliamenUiyJFapors, 1870, toI. XVIU, p. S3. 
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require much time, and may undergo frequent altera- 
tions of method until the work is completed. 

The Digest Commissioners have erred much in supposing 
that no progress could be attained by any route if at all de- 
vious ; they also acted at first with some slight indiscretion 
in advertising for specimens and actually digesting three 
important heads of law, namely, mortgages, bills of ex- 
change, and easements, without having devoted more 
thought to the general plan on which the digest should be 
constructed. They neglected to strike a light before turning 
on the gas, and the result was a terrific explosion. The 
quarrel between them and their employes is, indeed, now an 
affair of the past, but it is suggestive of caution for the 
future. They should at all events bevStir themselves. Bury- 
ing the talent entrusted to them is still worse than its hurried 
investment. Their present inertness is quite at variance 
with the sanguine hopes they entertained at the outset of 
their career. At that time they considered their propo^d 
task to be an easy one ; they even held that it was the duty 
of the State to codify its laws, in order to render the 
“ greatest possible number of persons aware of their legal 
duties.”* It is, indeed, the duty of the State to have its 
statute book comprehensive, clear, and homogeneous, in 
other words, to compile a code. But the little learning that 
a layman could glean from such a work would do him more 
harm than good, if he became his own conveyancer. As 
regards Criminal Law, it is already known to all so far as a 
knowledge of it could be generally diffused ; for it is but a 
small portion of the more comprehensive moral law which is 
carried in every one’s bosom. If the commissioners could 
have simplified our jurisprudence, ;o far as the practitioner 
is concerned, they might well be content with that degree 
of success. They overrated the uses of a code ; their 
feverish speculation accordingly has led to panic and the 
collapse of their scheme. 

* First Report of Digest of Law Commimion, 1867, PArliAmentiip PSpoio, 
▼ol. xix. p. 301. 
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The chief reason why England never before made any 
serious attempt at codification is suggested by her early 
history. The Normans brought with them the feudal system 
already matured, and bearing the ripe fruits of law and 
order. Norman precedents were applicable to new English 
cases, while the civil jurisprudence of Rome supplied any 
additional rules that might be required. The policy of 
Anglo-Norman jurists, consequently, was not to codify or 
contract, but to expand, develope, and add to existing 
customs. But, in countries where neither the Aborigines 
nor successful invaders possess any elaborate system for the 
regulation of proprietary rights, a wholesale borrowing from 
the jurisprudence of other States becomes necessary, or else 
there must be a rapidity of legislation equivalent to the 
formation of a code. Rome, in the time of the Decemvirs, 
was still a barbarous city, the inhabitants of which were 
hardly yet, perhaps, mutually assimilated in one homo- 
geneous mass. Domestic precedents were probably few and 
not founded on an harmonious system of principles. An 
importation of laws from Greece was, therefore, a prime 
necessity of the national life. The period of the Decemvirs, 
in Rome, corresponds, in the order of national development, 
with the era of Solon, at Athens. He, too, was a codifier; 
the condition of the city of Cecrops required that there 
should be a written code for persons who knew not what 
laws or customs to obey. Alfred the Great was both a 
codifier and a constitution maker; but the island was too 
disturbed to permit of his devoting sufficient attention to the 
compilation of a complete code. 

The Napoleonic codes were a necessity to a people who 
had abrogated almost lall preceding laws and usages. A 
regard for precedent indicates a spirit the reverse of that of 
the codifier. In England, therefore, where precedent was 
always more or less observed in fact, and was always pro- 
fessedly so, there were no codifying tendencies, at least so 
far as wholesale legislation de novo was concerned. Abridg- 
ments or treatises \yere in vogue, but these were of a 
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juridical rather than of a legislative character. They were 
compiled by persons who enjoyed authority either by reason 
of office or of their general juristical status. Their function 
was to draw from the inexhaustible stores of feudal and 
civil law just so much as would serve for immediate use, 
and thus to cite precedents rather than to adopt the role of 
the reforming legislator. Their province was thus the very 
reverse of what would be the duty of a codifier at the present 
day. His great aim should be to diminish the bulk of the 
corpus juris civilis. But in a State where the jural frame is 
not yet weighed down by corpulence or senility, the chief 
object of a jurist ought to be to expand and develope the 
nascent ramifications of doctrine, and so to provide as many 
new precedents as possible. He would thus act the part of 
a decemvir or a Solon, and would strive to promote the re- 
pletion of the jural system, instead of reducing it. No 
doubt, a very large body of law would be just as incon- 
venient as too small a collection of jural rules and pre- 
cedents, unless it was as easy for the practitioner to wffle 
through the larger maze as the snuill(T one. We shall 
hereinafter proceed to show that a body of case law, 
especially if subjected to expurgation, can never become too 
voluminous, and that all attempts at codification should be 
founded on the principle of not adopting any rule that was 
not already elucidated by cases. 

There are various popular definitions of a code. Some 
authorities, including the Digest Commissioners,^ seem 
to consider that any jural consolidation confined to exist- 
ing rules, without reform or change, is only a digest, but 
that a code is a homogeneous and consistent body of legal 
doctrine derived from first principles of jurisprudence, and 
not necessarily founded upon any extant system of municipal 
law. Others assert that a code should, in addition to its 
philosophic unity and completeness, be its own interpreter 
and admit of no reference to any other authority. Neither 

* First Report of Digest Commissioo, Psrliameiitaiy Pspers, VoL ziz., 
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our own definition of a code nor our ideal of a consolidated 
body of law is in harmony with either of the foregoing views. 
A code in the modern sense of the word is a complete 
consolidation of Common Law and statutory doctrines, with 
or without reforms, and is equivalent to what an amalga- 
mation of Justinian’s Code and Pandects would be for the 
civil law. We shall, however, as a rule, use the terms code 
and digest as synonymous, since the digest contemplated by 
the late commission corresponds to our definition of a code. 

Codification is essentially a mechanical process. The 
simple elements do not disappear in the compound ; if they 
do, this result is owing not to the consolidation of rules, but 
to the infusion of some fresh ingredient not previously known 
to the legal system, A code, however, is usually attended 
with reforms. ** The making of a code,” as the New York 
codifiers observe, ** involves a general revision of the law.”* 
A legislature that resolves to take the whole jural fabric to 
pieces, in order to cleanse and readjust every single part, 
wKl naturally consider that such an extensive system of re- 
pairs will be rendered the more effective by the introduction 
of some organic changes. In the converse case of a new 
system of law being resolved upon, it is, of course, pro- 
pounded in the form of a code. I’hat term, however, 
properly means nothing more than order or arrangement, or 
the ideal of a legal system, as regards the consecutivencss of 
its parts. But as a close observance of dramatic unities 
usually indicates creative power, so also beauty of arrange- 
ment, in the case of a dry subject, comprising numerous 
details, holds out fair promise that it also has substantial 
merits, and will minister to the useful as well as to the 
gratification of taste.- A code, at all events, has the advan- 
tage of being suited to 'every system of law ; for, whether 
that is good, bad, or indifferent, it will be exhibited to best 
advantage in an orderly shape. 

The late Mr. Justice Willes, in his dissenting note to the 
Second Report of the Digest Commission, has confounded a 

* Tlie Civil Cudd of tho State of New York, Ptofaee, p. sxx. 
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code pur et semple with a reforming code. He would have 
termed the former a digest. But, waiving all disputes about 
words, his views are in one important respect essentially 
sound. A Digest,” he says, ” gathers and compiles what 
has been decided or deemed, and, amongst other relics, it 
will preserve the conflicts of Common Law and Chancery, 
and the rest ; whereas a code must needs once and for all 
lay down uniform rules of justice to govern every Court.”* 
Reforms certainly should precede codification, so far as 
those amendments are concerned, which are already defined 
by cases.t We deprecate the introduction of any wholly new 
rules that are not as yet embodied in judicial decisions, and 
we so far dissent from the opinions of Sir James Willes. 
But there is no objection to importing a foreign rule of law, 
if such doctrine has been already defined or recognized by 
foreign tribunals, and if the cases upon it are referred to 
after the digested rule, according to the plan pursued in the 
New York code. Technical litigation, when it arises under 
a well-drawn instrument, is usually owing to a recent statute ; 
in other words, to a partial attempt to accomplish what a 
code, such as Mr. Justice Willes proposed, would effect by 
wholesale, namely, the providing beforehand by abstract 
rules for all probable legal difficulties. The cases thought 
to be foreseen by such a codifier might never arise, J while 
other questions wholly neglected by him would be sure to 
give trouble. 

Codification, however, is opposed by many experienced 
jurists on various other grounds. Some think that it would 
import uncertainty into those rules that are already clearly 
defined, whilst others imagine, that, though more certain, 
it would be less flexible and less capable of being adapted 

* Seoond Report of Digest Gommissioii, 1870, P.P, yoI. ZTii., p. 284. 

^ t Bee section entiUed ** Equation of Jonl rights," infia, 

X Anstin’s views on eodiSoation, as opposed to case law, are eslenlated to 
excite mneh prejndico against any such sebemo. A code, mieh as he and 
Sir James Willes really eontemplated, is of t(» abstract a character to be worth 
compiling. 
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to new emergencies than the present vagrant system of 
devising a rule for each new case pro re natd. The most 
conservative class of jurists have doubtless a horror of re- 
casting laws on so large a scale, lest the process might 
ultimately lead to changes even of substance and not merely 
of form. The most important objection, however, that is 
brought against codification is, that it aims either at the 
extinction of case law, or else at its re-production in a 
manner that would deprive it of its present matured com- 
pleteness and efficiency. These objections seem, on first 
consideration, to deserve serious attention. But they are, 
in reality, mere fallacies of the form ignoratio clenchiy inas- 
much as codification, pur et simple, could have none of the 
apprehended results. The other leading arguments against 
a code are all of them admirably stated and refuted in the 
prelace to the New York Civil Code. Mr. David Dudley 
Field, the Tribonian of the American triumvirate, who pre- 
pared that work, attended some meetings of the Digest 
Cosnmissioners, and we think that traces of his culture can 
be perceived in their definition of a digest (albeit they con- 
found it with a code), as also in the admirable views on 
codification expounded in their first report. 

Nothing certainly can be more complete or perfect in the 
way of codification than the ideal contemplated by the 
Commissioners. 

“ For a digest,’* they state in their first report, (“in the 
sense in which we understand the term to be used in your 
Majesty’s Commission, and in which we use it in this 
report), would be a condensed summary of the law as it 
exists, arranged in systematic order, under appropriate titles 
and sub-divisions, and divided into distinct articles or propo- 
sitions, which would be supported by references to the 
sources of law whence they were severally derived, and 
might be illustrated by citations of the principal inrtances 
in which the rules stated had been discussed or applied.*'* 


1867, p. 6, PsrliabieiKtaiy Papers. Vol. xiz., p. 71. 
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Statute and Digest Commissions , — A separate digest of 
statutes and other authorities — such as was compiled under 
Justinian — would be a mere compression of parts and not 
that homogeneous consolidation which is meant by a code. 
All such disjointed compilations arc sure to abound with 
repetitions and contradictions — the “ antinomies ” of the 
civil law — and to elude all attempts to compile them on a 
single harmonious system of principles. The Statute Con- 
solidation Commissioners experienced these difliculties. “ In 
laying down rules for the consolidation,” they “ felt it im- 
possible to adopt one universal principle.” Accordingly, they 
treated “the different classes of statutes according to par- 
ticular circumstances.”* Where a statute was overlaid by 
a judge-made rule the Commissioners reprinted the whole 
Act, though it was virtually repealed. Where a class of 
statutes consisted of a series of fragments, as, for instance, 
the enactments relating to landlord and tenant, it appeared 
“ at least doubtful,” the Commissioners say, “ whether in 
cases of this kind anything like a complete and intelligible 
enactment can be p:\. ’ .i:ed unless we rc-write tbe law, 
availing ourselves occasionally of our power to embody the 
common law,”t Now, all our statutes severally are but 
fragments of a greater whole. The passage just quoted, 
therefore, is almost as strictly applicable to every class of 
enactments and cases. 

The only Acts which the Statute Commissioners approved 
of consolidating either related to mercantile contracts or 
else were wholly new' to our jurisprudence. However, they 
did not hide the single talent entrusted to them, but sedu- 
lously cultivated their scanty inheritance, just as if it con- 
tained a great jural treasure, w'hile their Digest brethren, 
bew'ildered, as it were, with the v^st prospect before them, 
halted on the frontier of the promised territory, and pro- 
claimed that the supposed land of milk and honey abounded 
with giants and noxious animals of every kind. The Statute 


3rd Hep. p. 7, rli amcuUry Papers, 14>7. vol. ixi., p. 270. 
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Commissioners desei-ve public gratitude for the precedent 
they have set. They boldly penetrated into the interior of 
the terra incognita^ and though they could not, under the 
terms of their limited commission, storm the enemy’s 
citadel, yet they surveyed much territory, and justly. “ claim 
the credit of having actually commenced and even made an 
important progress in a work which others have only recom- 
mended.”* 

They were given a discretion by the terms of their com- 
mission to incorporate with the consolidated statutes such 
“ parts of the common or unwritten law ” as should seem 
desirable. The mandate was equivalent to a direction to 
form a digest, i>ut it was disregarded so far as the C(immon 
Law was concerned, and the statutes have been consolidated 
quite irrespectively of the rules of the Common Law. 

Now it would be the merest waste of labour, as well as a 
cross division, as we have already stated, to compile another 
digest of cases before fusing both. The amalgamation can, 
witjli equal convenience, be at once effected without forging 
another intermediate link for a temporary purpose. Indeed, 
it is impossible to consolidate statutes and cases separately, 
without undergoing the trouble necessary to amalgamate 
both. Otherwise the digester cannot be conscious of “ the 
extent to which his proposed measure will affect other 
branches of the law ; or is not aware of the exact state of 
the law with which he proposes to deal.”t No doubt a 
digest of cases would be of some convenience, but this value 
either in use or in exchange for an ulterior digest would bear 
but a slight proportion to its cost of production. Indeed, a 
digest of cases, unless the statutes were as much as possible 
unnoticed, would be virtually a code, for cases at the present 
day comprise almost every legal doctrine. Still, a code per 
saltnm is what alone will satisfy the public expectation. 
There is no reason for compiling numerous prelin'iinaiy 


* Third Beport, 1837i p. B, Parliameutnry Papora. 1857, Vol. xxi., p. 211. 

i Second Beport of Statute Law CotnmU.sionera. 1850. Parliamentarj Papers, 
vol. xviii.. p. 881. 



LAW REFORM AND CODIFICATION. S8() 

digests. No doubt, any expurgatory processes previously 
resorted to will be available for the ultimate codification ; 
and, if cases and statutes were previously digested, the c«)de 
could then be constructed, like Solomon’s temple, without 
sound of pick or hammer. But owing to the fact that cases 
and statutes overlap each oriier, it is quite unnecessary to 
revise either branch separately, and least of all the statutes, 
prior to the formation of a code or plenary digest. 

The Statute Revision Commissumers, theieloie, though 
deserving commendation for their spirit and enterprise, have 
been engaged in a comparatively useless uiulerlaking. Its 
expensiveness, too, is worth noting. Tlie revision com- 
missions cost ^^80,619 between the years 1S 5 5 and iShy; 
how much expense has been added since, or will I'e ineurred 
in future, it is unnecessary to inquire. And yet the work done 
is almost useless, except in its negative or expiirgatorv as- 
pect ; it is even apt to mislead, as it does not notice instances 
of implied repeal. The idea of consolidating the statutes 
alone was a foolish one. But as the unwise bird in tjie 
fable could lay golden eggs, so, doubtless, the wild-goose 
plan of consolidating statutes without cases lias affi>riled 
profit and pleasure to those engaged in the pursuit. How- 
ever, until a more e.xtcnsive consolidation, such as was con- 
templated by the Digest Commission, is entered upon, the 
consolidated statutes must be regarded as a mere ex parte, 
fragmentary, and unveracious account of the law. It is as if 
the War Office directed that all large and small arms nj>w in 
use by the military should be re-cast with altered bores, hut 
that the ammunition should continue as before, or as if a 
snrgeon cut and hacked away without regard t() the constitu- 
tion and feeble vitality’ of his patient. The statutes are the 
mere skeleton of the living jural Subject ; nay more, they 
have no legal existence whatever apart from their judicial 
constrilction. Accordingly they may be supposed to resemble 
the mathematical lines and angles that underlie the flowing 
outline and gorgeous tints of portrait, rather than the 
osseous system of the human frame. 


57—3 
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The work done by the Commission, however, though 
valueless if left to itself, will be of much use in respect to a 
future general consolidation. For a partial digest, such as 
the consolidated statutes are, is not an inchoate code, but an 
cxpurged part thereof. The Commissioners have cleared 
away much rubbish, although the fabric they are construct- 
ing can never be lit for purposes of comfort and convenience. 
This object, indeed, might be to a large extent realized if 
the consolidated statues were re-published, with notes re- 
ferring to implicit repeals as well as to leading cases 
affecting the construction of the text. The register ” 
devivsed by the Commissioners denotes only instances of 
express repeal.* But there is, of course, an equal necessity 
for showing how much of the text has been implicitly re- 
pealed, either by the legislature or the judges. 

The Commissioners proposed to have 173 headings or 
distinct enanctments in their finished work. They after- 
wards enlarged this estimate to 400. Indeed, they were 
nV)t very confident ‘‘that the whole existing statute law 
might be usefully consolidated in from 300 to 400 statutes.” 
The number of chapters and sub-divisions, however, is not 
important, provided the whole bulk be kept within reason- 
able compass and the contents be consistent, homogeneous, 
and : ccompanied with a good index. The issue of a code 
would be followed by the publication of several miniature 
editions by private authors. However, cecteris paribus, the 
smaller any digest or code is, the iqore convenient wdll 
it be for professional or private use. If it consisted of one 
hundred volumes, as the late Digest commission contem- 
plated, then, indeed, the cure, besides its expense, would be 
quite as troublesome as the original malady* 

The Statute Commissioners once considered that four 
volumes would suffice to contain all the operative enact- 
ments since the union with Ireland.t As regards the pre- 

* Vide Fourth Report of the Statute Consolidated CommissionerB, 1S59, p. 4 ; 
Parliamentaiy PaporSi 1859, Vol. xiii., part 1 . 

t Fourth Report, 1859. p. 4. Parliauieutary Papers, rol. xiii. Part I. p. 4. 
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union statutes, the same high authority has stated that very 
few of those enactments have any efficacy at present. Few 
of the pre-Revolution Acts, it appears, are of any importance 
whatever. The Commissioners consider that “ If the 
register is carried back to the Revolution of 16S8, or perhaps 
even to the accession of the House of Hanover, it may pro- 
bably answer most of its practical purposes.”* Nevertheless, 
ten more volumes of consolidated statutes are expected to be 
issued. It is to be hoped that the brood will not be quite 
so numerous, or rather that the commission will be recon- 
structed for the more general purposes of a plenary digest. 
Very few — probably not two per cent. — of the early enact- 
ments require to be consolidated. Furthermore, as a single 
statement of a rule would suffice, a digest of a statute, (not 
since implicitly repealed by another Act or a judge-made 
rule) would not require any digest of cases. The siijc of a 
code or complete digest, therefore, would not be made up of 
the minimum bulk necessary for digested cases and statutes 
severally ; since, as far as these overlap each other, one* of 
the common parts could be amputated and the duplicate 
alone be re-expressed in the digest. The matter to be thus 
consolidated should in all possible cases be taken from the 
reports. The Statute Consolidation Commissioners are 
surveying only the less luminous hemisphere. Tliey have 
also begun at the wrong end. It is the latest statute on any 
subject that should be first consolidated. The opposite 
course leads to the revision of statutes that arc afterwards 
found to be repealed. 

The Digest Commissioners state, in their first report, that 
a digest would “bring the mass of the law within a moderate 
compass, and would ^ive order and method to the constituent 
parts.” The latter object alone, however, could be attained by 
a compilation on the plan proposed by them. Their digest 
would be only a miniature of a larger living subject, and, in 
all actual dealings with Themis, it would be sometimes 
necessaiy to consult the original •reports. Hut, even the 

* Funrtb Reporl, 1859, p. G, Parliameutary PA|>6f. 1859, vol. xUi. Part. 1. p. 0. 
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digest alone, would fill, according to their own estimate, 
about a hundred volumes. 

Such an unwieldy compilation, it need hardly be added, 
would, in no essential respect, fulfil the uses of a code. 
However, any method of consolidation would fail to confine 
the researches of the practitioner to a few books, unless 
their authority is exclusive, and their contents are expressed 
in so abstract a form as to be valueless for practical pur- 
poses. The giant, in the Arabian Nights, could not be re- 
packed in the bottle, until he was reduced to his originally 
nebulous condition. Now, it is not mere vapour, such as is 
contained in Justinian's Institutes, that is required, but the 
fertilizing dew of nature, that will lessen the heats and 
storms of the day, and produce fruit in due season. What is 
wanted is such an authoritative exposition of the whole law 
as will lighten the burdens both of the practitioner and the 
legislator. 

Hovr, then, can the apparently antagonistic aims of a code 
be reconciled ? How is the body of the law to be reduced in 
size without interfering with its integrity ? The answer to 
this question is furnished by the New York Civil Code. 
Cases are there referred to at foot of almost every propo- 
sition. Each paragraph is thus constituted the nucleus of 
a vast coma extending into distant regions of jural lore. 
If the Commissioners, following out their own definition of 
a Digest, pursued a similar plan, five or six volumes would 
be found sufficient for the realization of all their designs. 
By carrying out, prior to compiling the code, or simulta- 
neously theremth, certain reforms which would be opposed 
by no one, and which we now proceed to unfold, the size of 
the code or digest would, be further much diminished. 

The equation of jural rights . — If extensive legal reforms 
are contemplated in any state, it should postpone codifi- 
cation or consolidation of any kind until the proposed 
changes are carried into effect. If a reform, however, 
merely concerns procedurb, it is, as we have shown, wholly 
independent of the question of consolidation, and may either 
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precede or follow it indifferently. But, if not merely the 
expression or form, but the very, substance, of the law is to 
be subjected to innovation, a code compiled prior to the 
reform will be repealed pro tanto by its adoption. A code is 
the varnishing and external decoration of the legal fabric, 
and will, consequently, be neutralised, so far as the building 
is afterwards taken asunder. The consolidation of past law 
will be useful, of course, for a generation to come, inasmuch 
as the old rules will apply to all rights arising under gifts, 
contracts, inheritances, or wills, that take effect prior to the 
reform. Still, as codification is a troublesome and costly 
process, it is better to reserve it until all legal innovations, 
going beyond mere procedure, are completed. Then the 
whole structure may be appropriately glazed, painted, and 
fitted up with all modern appliances for comfort and use. 

Codification, however, affords a convenient opportunity 
for introducing formal amendments. The Commissioners 
for Consolidating the Statutes were struck with this idea ’n 
the progress of their labours : — 

We would,” they say, “therefore, propose that the in- 
troduction of these JJills and of all other Consolidated liills 
should be made an opportunity for effecting some improve- 
ments in the law at the 5>amc time; not improvements 
which are the SMl)ject of any differences of opinion or would 
raise any disci, .sion, but merely remedying such defects as 
may be said tn be accidental, and not owing to any deliberate 
intention on the part of the legislature — such as the removal 
of unnecessary variations between statutes relating to 
offences of the same nature now existing in consequence of 
such enactments having been passed at different times, or 
framed by different persons, the supplying of admitted 
deficiencies, and the correction of admitted inconveniences.”* 

What the Commissioners here ascribe to a consolidation 
of statutes concerning offences is equally applicable to rules 
relating to civil rights. The differences between real aii^ 
personal property, between Common Law and Equity, are 
entirely owing to accident, and not to any essential and 
immutable distinctions between these various classes of 


* Third Report, 1S57, p. 5, PurUamenUrjr Pupm, 1857, tjI. sxi., p. SOB. 
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rights. Wherever a single rule could be established in place 
of two or more it would proportionately abridge future liti- 
gation. Sometimes there are three distinct doctrines 
applicable to the same identical right. If in such cases out 
of the Chancery, Admiralty, and Common Law rules one 
is selected and extended to the other tribunals, as has been 
done by the 25th section of the High Court of Justice Act, 
all the cases decided in the latter courts on the point in 
question become obsolete in respect of future transactions. 
Two-thirds or perhaps more of the litigation that used to be 
thus occasioned by the conflict of laws is precluded for the 
time to come. The reports will, therefore, cease to grow at 
their past rate of increase, and yet no new iiile has been 
introduced that can lead to doubts such as are occasioned 
by every novel enactment. 

What is needed is not the introduction of any new legal 
doctrine, but the elimination of some of the present excres- 
ccncics. A rule excogitated from the inner consciousness of 
a great moral and social reformer, or imported from France 
or the United States, might lead to much litigation before 
its net practical eflect could be ascertained. But the exten- 
sion of an old rule to new cases begets no kind of uncertainty. 
This method of legal reform may be termed the equation of 
jural rights. 

In working out this equation a great variety of amalgama- 
tions could be made. It would be hard, indeed, to consolidate 
certain classes of acts, such, for instance, as the Highway Acts 
for England, Ireland, and Scotland, as they now stand ; for 
some of the provisions would then be contradictory of others. 
But cut bono the laying down a certain rule for one part of 
the United Kingdom, an^ a different rule for another part? 
Mo diversity of circumstances can ever affect the jural 
merits of a doctrine of civil law; if it is suited tjp one 
country, it is equally so to another. The moral law is the 
same in the breasts of all men ; the jural code ought also to 
be the same ; or at least it^ ought to vary only within veiy 
limited boundaries, and the diversities ought to relate merely 
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to restrictive discipline and penalties, but not to civil 
rights. 

Our existing jurisprudence is only too copious. It con* 
tains not merely one rule, but many for certain cases. In a 
multitude of laws there is no guarantee that the least 
desirable of the batch may not be the one selected. Un- 
necessary distinctions, too, are certain to involve expense in 
order to ascertain which of the competing analogies should 
govern the point in question. The merits of different rules 
necessarily vary. The best, then, should be selected ; nay 
even the worst, if it stood alone, seems better than a bundle 
of doctrines attracting the practitioner in different ways. 
The legislature should rescind all, or at least most, of the 
Common Law rules that vary from those of Equity, not only 
when they come into collision, as is provided in the Judica- 
ture Act, 1873, but in all cases. Possibly some few doctrines 
of the Common Law are preferable to those of Chancery. 
If so, the former should be substituted for the latter ; ^ne 
scries alone is desirable. Therefore, before the work of 
digesting is resumed, an inventory should be prepared of all 
the existing conflicts of our laws. This list should specify 
the source of the diversity, as, for instance, whether it was 
occasioned by the past dualism of our Superior Courts, or by 
the different characteristics or incidents, to use a technical 
word, of the property in question. A choice should then be 
made of some one of the diverse rules. No wholly new 
doctrine should be recognized ; for that would be to leave its 
effect uncertain until it should become the subject of judical 
decision. But when a code merely extends the scope of a 
doctrine that already flourishes beneath a chaplet of 
authorities, the reform connot possibly occasion any fresh 
uncertainty. 

Afteif assimilating the rules of all courts to the best 
extant models, the next step should be to amalgamate those 
rules that vary according to their subject matter. For 
instance, realty and personalty dfffer in their legal qualities 
not only in different courts, but in the veiy same tribunal. 
In the case of Forth v. Chapman^ the words, leaving no 



896 LAW REFORM AND CODIFICATION. 

issue/’ received two different interpretations in respect to 
realty and personalty. The court showed much philosophy 
in this construction. The testator meant to settle all his 
property, both real and personal, in the same way. In order 
to effectuate this intention, as regarded ultimate remainders, 
the tribunal was obliged to hold that the clause, leaving no 
issue,” meant one period of time in respect to the testator’s 
realty, and another period in respect to his personalty. 
Now, all such devices for steering safely through the 
tortuous mazes of the law can be rendered unnecessary by 
an inversion of the stylus. All that the legislature has to do 
in order to straighten the crooked paths referred to is simply 
to delete one of the ” contrarient ” rules. The preferable 
one may be that at present governing realty, and in the case 
of Forth V. Chapman much can be said in favour of the feudal 
doctrine, notwithstanding its reversal by the Wills Act, 
z Viet. c. 26. The rules relating to personal property, how- 
ever, appear on the whole to be more philanthrophic, as they 
are certainly the more popular. 

Besides selecting one only out of several kindred rules, 
the codifiers might also be entrusted with the duty of speci- 
fying any anomalies that might occur to them in the progress 
of their labours. Thus,” as the Digest Commissioners 
observe, ” the process of constructing the Digest would be 
conducive to valuable amendments of the law.”* This 
suggestion, as well as the ideal of a code or digest proposed 
by the Commissioners, appears to be suggested by the New 
York Code, which comprises various reforms, some of which, 
however, are wholly new both to English and American 
jurisprudence. 

Intematimal Rules . — Owing to the ntimerous blanks that 
exist in international law, it presents an excellent subject 
for a code of any kind. 

The Social Science Association convened an International 
Congress, in 1862, for the purpose of settling a common code 

I 

* First Ropori, 1867, p. 6 ; Psrlmmentiiry Papers, 1870, p. 71. 

Profaoo to, Now York Civil Code, ux. 
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of general average. Deputies attended from almost every 
nation under heaven, to consider a bill drawn by us at the 
request of the Association. There can be no difficulty in the 
way of devising rules respecting freight, danger signals, the 
maritime road, and other obscure doctrines of private inter- 
national law. The rules at present relating to sales of 
contraband and to the rights of neutrals generally, also 
seem fit subjects for being determined one way or the other. 
A time of peace is the most suitable for international agree- 
ments of this kind. The first Alabama Commission, as it 
was called, failed to lay down lines for further friendly 
communications between England and the United States, 
as the American waters were then seething from the recent 
civil tempest. Fortunately, the lapse of a few years sufficed 
to calm the national ill-will sufficiently to lead to a peace- 
able solution of the difficulty. The Paris Manifesto of 1836 
was also adopted after the thunder of war had rolled away. 
The horizon both East and West just now is free fjom 
clouds of any magnitude. The present time, therefore, is 
eminently favourable to the settlement of an international 
code of maritime rules. 

An international rule, once settled without resort to force, 
will never afterwards be set at nought by any leading power. 

Disputes about facts, indeed, will arise from time to time. 
There will be wars and rumours of war until the end. Pro- 
posals for disarmament and arbitration, therefore, appear to 
be somewhat Utopian. Indeed the treaty of Paris, 1856, pro- 
vided for references to arbitration. Yet since 1859 more blood 
has been shed than during any previous period of equal 
length known to authentic history. But let the hemisphere 
of law be illumined*and its boundaries clearly traced, even 
though that of fact and of the future is necessarily left in 
darkqpss, and many causes of dispute will be precluded. 
The objection to municipal codification — that it submerges 
case-law— cannot be advanced at all, much less established, 
as regards international law. F8r there are in that depart- 
ment of jurisprudence few or no cases of universal authority 
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among military, as well as naval, powers. Indeed, the latter 
are suspected of having devised rules that favour nations 
possessing much naval strength. There is, consequently, an 
absolute necessity for positive compact respecting many even 
of the least doubtful international rules. Mr. Field’s code* 
appears to be a comprehensive summary and to afford a good 
basis for discussion. It is really immaterial, except as 
regards insurance rates, how several of these points are deter- 
mined, provided they are definitely settled one way or the 
other. 

Hitherto our foreign secretaries have found themselves in- 
volved in a legal discussion every time a fresh war broke out. 
Yet there can be no great obstacle in the way of settling a 
-comprehensive code of public or, at all events, of private 
international law. The American Jurists may be claiming 
too much in the interests of peace ; but there is a large 
substratum of sense in their propositions. Though all 
nations are not prepared to turn their swords into plough- 
shares, yet they are certainly anxious to know what sales 
to belligerents are unlawful, as well as what danger signals 
are to be used in time of peace. The disastrous fate of the 
Northfleet shows that in Great Britain there is no definite 
code of danger signals even for British ships. It is obvious 
that international doctrines are still more obscure. 

Importance of Case Law . — The Digest Commissioners, in 
their first report, t divided law into four branches : namely, 
civil law, criminal and constitutional law, and procedure. 
Criminal and constitutional rules, however, are essentially 
akin in their political bearings, and may be classed together. 
It is with the civil or municipal jurisprudence that codifica- 
tion is mainly concerned. Criminal ruVes are too few and 
clear to give any trouble to the interpreter. However, 
doubtless, a code of criminal and constitutional laws would 
be ultimately compiled, if once the civil department had 
been subjected to the ordeal of consolidation. As already 

* 1879, New York, Biker, Voirhis Co. 
t 1867 61 ; Pirliamcatuy Pipem, 1867, fol. six., p. 66. 
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shown, procedure has no relations to substantive law, and 
will have been sufficiently provided for by the Judicature 
Act of 1873, if the new rules now framed under the statute 
preclude their evasion by the pleader. 

The Commissioners add that each of the four branches of 
the law enumerated by them is composed of three different 
kinds of ingredients, namely, the common law, statutes, 
and judicial decisions and dicta. This threefold division is 
also reducible to two heads, namely, decisions and statutes. 
For the Common Law has no existence except in the reports. 
Mere extrajudicial dicta, too, may be disregarded in this 
classification ; they are often deceptive, and never have con- 
clusive authority. Even statutes will afford but slender and 
comparatively unimportant materials for a code. Indeed, 
it is only a very recent enactment that will not have found 
its reflex in a decision which, and not the letter of the Act, 
then becomes law. Cases, therefore, virtually comprise all 
our jurisprudence. 

The reports, indeed, were once described by the late Lord 
Westbury as constituting ‘‘ what can hardly be described, 
but may be denominated a great chaos of judicial legis- 
lation.”* Chaos, no doubt, prevails before a new difficult 
point has judicial light thrown upon it ; chaos, accordingly, 
is to be found throughout the period of our Jural Genesis, 
especially as regards the doctrines of equity. But it is 
quite an exaggeration to allege that many of the questions 
adjudicated upon in the reports are still sub judice. It 
would be equally unwarranted to hope that mere codification 
could clear up a conflict of authorities. The last case is, of 
course, the guide for the future ; and, if that decision was 
pronounced by the*ultimate appelate tribunal, there is no 
ground for any further doubt on the point so disposed of. The 
elements of our jurisprudence would have been correctly 
classified by the Commissioners, if by judicial decisions 
they meant what is known as judge-made law ; viz., that 

* 8po«ch on the Befision of the Lsv, House of liords, 18th June, 186B, p. 8. 
London: Stevens dr Norton. 
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portion of case-law which was originally contrary to some 
rule of statutory or common law, but which has acquired 
prescriptive validity. Its sanction is the presumed acqui- 
escence of the legislature. The rule that there cannot be a 
use upon a use is considered to be contrary to the intent 
of the statute of uses. This doctrine, therefore, may be 
regarded as judge-made. AH equity is confessedly of that 
character, so that we need not go further to show that the 
judge-made ingredients of our law constitute some of its 
most vital parts, and that any scheme of codification or 
digesting, that threatens to interfere with the integrity of 
our reports, is not a system of consolidation, but a gigantic 
project of law reform, the effect of which may not be suffi- 
ciently criticised while it bears the mild name of a Digest. 

Any division, however arbitrary, of the elements of juris- 
prudence will be in practice unimportant, if the actual value 
of cases be duly appreciated. The Digest Commissioners* 
appear to have regarded statutory, common, and judge-made 
rules as co-ordinate in authority and effect. This view of 
the sources of jurisprudence involves a serious misconception 
of the relations of case-law to the general legal system. In 
case-law all the simple elements are blended together as in a 
common reservoir containing as it were a well-spring within 
itself, and also receiving from without various streams that 
cannot be utiliaed until they have been received within its 
capacious bosom. It is only in the authorized tribunal that 
any law whatever has an exponent, and if ever again either 
branch of the High Court of Parliament comes into collision 
with a court of law, as happened in the cases of Ashby v. 
White and Stockdale v. Hansard, the only remedy will lie in 
a fresh statute so plainly expressed as that no judge would 
venture to contravene its provisions as interpreted by a 
layman of ordinary common sense. But, unless the three 
estates of the realm usurp judicial and even executive func- 
tions, it is clear that statutes and proclamations must undergo 


Fint Report, p. 1. 
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revision by the judges. It is the judical impress alone that 
can declare the net value of the legislative issues. The 
language of a statute, indeed, may be too plain, to admit of 
doubt ; the pure gold may need no mint stamp. But let us 
suppose that the judges declared the metal to be spurious. 
In that case it is clear that a counter decision should be pro* 

■ cured by some means or other before the coin in dispute 
could become legal tender. 

It need hardly be observed that a precedent cannot be 
impugned upon the ground of its being contrary to reason, 
morality, or revelation. Blackstone’s opinion* to the con* 
traiy is obsolete at the present day. Even if the decision in 
question is founded on a judge-made rule, which at the time 
of its-first promulgation was really contrary to all philosophic 
analogies, yet to ignore the rule now would be to increase judi* 
cial discretion, instead of abridging it. The objections, in short, 
to judge*made rules apply to creating them, but not to their 
subsequent application. As to the portions of case-law that 
faithfully reflect statutory or common law rules, no writer 
has ever yet ventured to impugn their value. Common, 
Statutory, and judge-made rules, then, are laws only in the 
sense in which they are at present recognized by the courts. 
A technical statute usually creates much litigation until 
every word of the Act has been repeatedly spelled and 
defined by the judges. Unforeseen difficulties, also, fre- 
quently arise, even under Acts of Parliament apparently 
couched in the plainest language. Those jurists, therefore, 
who prefer codes, or consolidated statutes to cases, forget 
that a statute cannot execute itself or declare its own mean- 
ing ; it can serve a use only through the judicial conduit- 
pipe. Cases, in shorf, are not only ^ws, but they constitute 
the sole final expression of the legislative will ; and even a 
judge-made rule, although it may have been originally un- 
warranted, is much more certain and definite than any 
statute not judicially expounded. 


Comm., toL I., p. 09. 
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Hence arises the peculiar value of case-law. It alone is 
certain. It follows that the utility of reports is in direct 
proportion to their voluminousness. Let us suppose that 
half of our stocl^ of authorities was burned accidentally or 
intentionally, as certain law reformers have at times ap- 
peared to contemplate. The British Caliphs would have 
rendered the law more Sybilline, oracular, and costly than 
ever. The Common Law was more uncertain three hun- 
dred years ago than it is now. And yet in Sir Edward 
Coke’s time, “ Ye mysterie of ye laye ” could only be 
learned, it was (hastily, indeed,) said, by not less than 
twenty years’ study. If, then, viginti annorum lucubrationes 
were necessary to master the whole body of British juris- 
prudence in the time of James the First, and if the diffi- 
culties of legal study increase with the accumulation of 
reports, old Parr would have found his life too short for a 
course of legal reading. The fact is that many, even of the 
leading cases, arc mere deduciblcs from others. They are 
le^al facts, as it were, put on record, or so much evidence 
turned into pleading of a general nature, and intended to 
serve as common forms for the future. Their accretion, 
however, to our legal treasury, instead of being an incubus, 
adds to its value. They constitute a fresh accession of 
oxygen, as it were, to the legal atmosphere, or they may be 
regarded as so many additions to the suitor’s wardrobe, 
which may be used successively as occasion requires. In 
international law, for instance, as already obser\’ed, the 
difficulties of investigation spring, not from the abundance 
of treaties or decisions in prize courts, but from the want 
of these faithful witnesses of public law. 

The embarrassment occasioned by our legal riches, then, 
ought not to be regarded with much sympathy. The t^^r- 
native is either want of law or Judicial discretion, x'^ich, 
until fettered by a course of fresh precedents, is rdally the 
negation of law. Our reports, therefore, ought not to be 
interfered with by any scheme of legal consolidation, except 
to the extent indicated by the New York Civil Code. That 
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compilation does not disturb existing case-law, except where 
it introduces a reform. Obsolete and contradictory deci- 
sions, indeed, might be safely expunged in express terms. 
Yet even now obsolete cases cannot be quoted with any 
chance of success, and, as regards contradictory decisions, 
we doubt exceedingly whether there are very many points 
at present on which the balance of power is not distinctly 
indicated on one side only. Nor has the advocate to reckon 
or weigh the hosts on either side. The last case or treatise 
on the point will present him with all the materiel he re- 
quires for a bombardment in court. 

Difficulties in the law occur at the present day chiefly in 
consequence of new statutes or a judicial mania sometimes 
setting in contrary to the previous current. Such fatuity, 
indeed, is rare. An instance occurred, however, within the 
last twenty-five years with respect to the equitable rule for 
computing survivorship in cases where a testator settles pro- 
perty on one for life, with remainder to a class. The Common 
Law, being a portion of moral doctrine, is necessarily de- 
ductive, and partakes of the nature of a strict science. But, 
in the course of time, owing to a regard for precedent, many 
technical rules spring up, and these, becoming incorporated 
with the old jurisprudence, thereby give rise to a hybrid 
series of rules, which, however, are again propagated after 
their own kind. It would hold out a bounty on litigation 
if the ultimate appellate court reserved to itself the privilege 
of over-ruling any number of authorities, even where these 
originally grew out of a technical and improper graft upon 
the stock of the common law. Its maxim, communis error 
facit jus, is, on the whole, a salutary one, and therefore 
stare decisis (to quote another maxjpi), must be the motto of 
every court, primary or appellate. 

Aqpther reason why decisions must be adhered to is that 
even if law should be regarded as a strict science, and, 
consequently, as capable of being developed and applied in 
every new state of facts, yet, all*know that even mathema- 
tics, although the model of strict deduction, nevertheless 

58 
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require much careful study. A book of precedents, therefore, 
as well as a book of forms, would be useful, even though 
every legal question was viewed as a strictly ethical and not 
as a technical problem. The general uses of reports, then, 
overbalance the evil resulting from their technical elements ; 
and the adherence to precedent, which a system of reports 
implies, operates more benehcially than if the ultimate court 
adjudicated upon abstract principles, no matter how highly 
philosophic these might be. 

Law is the growth of time and not of study ; neither can 
it be always bespoken or made to order, although its chief 
elements iire of a scientific or a priori nature. For even 
mathematics grow ; at least the more difficult practical pro> 
blems, while capable of being conceived and solved a priori^ 
yet in fact, at the present day, rarely are so. Precedent 
or experiment even in the strict sciences, therefore, is of use, 
as it abridges investigation ; and though legal precedent 
stands on the mere ita lex scripta est of a positive precept, yet 
it rarely does open violence to the moral system of the 
Common Law on which it is engrafted. 

The difficulties which the Common Law originally had to 
contend against consisted in setting up a standard for dis- 
criminating duties of perfect from those of imperfect obliga- 
tion. Both classes of duties belonged to moral science and 
were capable of definition and demonstrative deduction. 
Locke's assertion that morality admits of demonstration is 
only a scientific expression or paraphrase for our moral 
nature. But how, prior to precedent, to mark off merely 
moral from legal duties was a difficulty which the moral cha- 
racter of both classes of data in no way helped to remove or 
alleviate. Precedent or statute alone cduld determine when 
a man used his own property to the detriment of his neigh- 
bour, without giving the latter a cause of action, or when 
the primary cause of action, when it did exist, was neverthe- 
less too remote. Even in cases such as these, perhaps strict 
casuistry would lead us to t*he opinions adopted by the judges 
who first laid down the existing legal rules on the points 
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referred to. But, still, where the practical links in the chain 
of reasoning are so many and coihpUcated, it is satisfactory 
not to be obliged in every case to recur to moral or consti- 
tutional principles, but simply to point to the ita lex scripta 
est of the last decision. 

That oracle is always most easily ascertained. The 
latest text-book on the subject will give it ; and Vesey, II 
junr., p. 10, can be almost as easily reached in a library 
of ten thousand volumes, even were they all reports, as in 
a book-case comprising only the compilations of the two 
Veseys. No one finds any difficulty in searching Johnson's 
dictionary. Orthography would not be promoted by ostra- 
cising Johnson, or condensing his work into a small handy- 
book, the words in which were to be arranged, on a logical, 
and not an alphabetical, principle. What matters it 
whether the reports are issued according to the months in 
the year, the days in the week, or their subject matter ? 
An index must be consulted in any case, and the principle^n 
which the legal repertory is compiled is thus comparatively 
unimportant. Legal subjects, moreover, are called by 
various names ; so that the alphabetical crutch cannot be 
flung away. Every consideration, therefore, points to the 
conclusion that the existing reports of British law are most 
useful, and that Siny rechauffe of our jurisprudence, which con- 
templates the cancellation of decisions not already overruled, 
would render the law more uncertain than it is now. Such 
a course would transfer to future judicial discretion what it 
took from the past labours of the courts, and would merely 
give us an uncertain future rule for present certain law. 

Duties of perfect obligation are at first discriminated from 
the general body of moral law only by analogy to the 
political constitution. Accordingly, after a revolution, 
previous legal decisions lose much of their venerable nature ; 
since the real, though unseen, foundations on which they 
rested are taken away. A code, therefore, constructed in- 
dependently of a digest, will suit* a new or revolutionized 
State much better than an old country. Indeed, a digest 
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alone for an old State must really be both a code'and'digest. 
There is no statute at the present day (excepting'the legisla- 
tion of the last few years), that has not borne a 'copious crop 
of judicial decisions. A digest of these, therefore, must, in 
order to be intelligible, comprise the statutoiy'law on which 
they are founded. 

Justinian’s Pandects were filled with the responsa pvuden- 
Um, to which our law has nothing strictly analogous. The 
writings of Butler, Hargreave, Preston, Blackstone, or Kent, 
are not to be named, in point of authority, with Duncomb v. 
Wingfield, or Dillon v. Freyne. The 'Roman emperors, 
moreover, in their legislative capacity, issued constitutions 
irrespectively of the respoma ; so that a consolidation of each 
of these descriptions of independent legislation naturally 
developed much in each body of law that was antagonistic 
to parts of the other. The antinomies, or contradictions of 
the Code and Pandects, however, cannot find a reflex in any 
cojisolidation of English law which will steer clear of obso- 
lete decisions and repealed enactments. Indeed, a digest 
properly framed, would render unnecessary any consolida- 
tion of the statutes; or, rather, the proper mode of con- 
solidating the law is to prepare a code on the plan we have 
described. Statutory, common, and judge-made rules ex- 
tracted from the reports would be the main text of such a 
Consolidation Act, while the cases in their present form 
would serve as a commentaiy thereon. The following 
method of incorporating the cases, however, should be 
strictly observed. 

As they cannot be bodily transcribed into a code without 
rendering it as cumbrous as the reports now are, and as they 
cannot be ignored by the codifier, the obvious alternative is 
merely to cite them. This is the method adopted by the 
New York codifiers. A general principle is first slated in 
the text, and the cases are added in support of the propo- 
sition. The whole consolidation is thus essentially an 
authoritative treatise on law. It is only the proposition in 
the text that is indisp,utable. The atmosphere of cases is 
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supposed to yield no light except what is reflected from the 
text ; so that any unsoundness or verbiage in the cases not 
cured by the text retains its previous defects. If the cases 
constituted part of the organism of the code, instead of its 
clothing, their flexibility would be lost. Every proposition 
in them would then be law. This would really change ex- 
isting jurisprudence very much ; since cases are only law in 
a certain sense ; nor does the marginal note of the reporter 
always convey that meaning correctly. The New York Code 
is, as it were, an authoritative enunciation of the marginal 
notes of cases and statutes. So far the consolidation is a 
code /Mr et simple. But its merit is that it has a lateral 
support from cases, without imparting to them or to their 
dicta or verbiage any greater authority than they at present 
possess. The compilation is thus a code and a treatise. So 
far as it is * a code, the propositions are co-ordinate in 
authority ; so far as it is a treatise or digest of cases, it is of 
no authority, except through the medium of the text. It is 
desirable that the interpretation clause of this code, whictf is 
entitled General Definitions and Divisions," should be ex- 
panded so as to contain a provision similar to what is com- 
prised in the Indian Penal Code, to the effect that **thc 
illustrations make nothing law* which would not be law 
without them." A similar caution should, doubtless, be con- 
tained in the preliminary chapter, or interpretation clause, of 
an English Digest or Code. The New York Code, on the 
other hand, does not abrogate any existing doctrine, except 
so far as such repeal may be expressly or implicitly effected by 
the text. A like course should be pursued by our codifiers. 

The New York compilation has been so often referred to 
in this article that it* is necessary to add, in order to pre- 
clude a presumption that might otherwise be entertained, 
that we refer only to its plan. As regards principles of 
codificStion it cannot be surpassed, and, in fact, as already 
stated, the ideal of a digest, propounded by our own Commis- 
sioners, was evidently suggested i>y the American work. 


Vide Edinlrargh Remw, Vol. CXXVl. p. 866. 



9<jS law reform and codification. 

Its contents and reforms, of course, are distinct from its 
codifying merits. 

A code, then, should not involve the Sibylline or Caliphite 
policy of burning our books. These, if rendered useless, 
will soon disappear. Neither should a code enlarge the 
margin for judicial discretion. If a certain rule is expedient, 
but contrary to the decisions, then let the legislature be ap- 
pealed to. It is, indeed, exceedingly desirable that copious 
law reforms should be introduced into the English system ; 
and every body of law, however originally perfect, or made 
so by a reforming code, will, in the course of time, require 
pruning. But, until the legislature intervene, the guiding 
motto of the judge should be stare decisis. 

Authority and uses of a code . — The difficulties of the legal 
profession are greatly exaggerated. “ Look at my library,’' 
the lawyer is supposed to say to his client, *' I must under- 
stand all these books, and a great deal more." The Lord 
Chief Justice himself says, "We seem to be making no 
prvgress whatever towards reducing to any intelligible shape 
the chaotic mass — common law, equity, crown law, statute 
law, countless reports, countless statutes, interminable 
treatises — in which the law of England is by those who 
know where to look for it, and not always by those to be 
found.” A layman’s interpretation of the foregoing would 
be that Sir Alexander Cockbum had read all these treatises 
and cases, and is now anxious to spare his successors similar 
trouble. If interrogated further, however, the judge would 
probably admit that he had not read ten per cent, of the 
works, the existence of which he deplores, and that he did 
not really meam that future jurisprudents should be worse 
informed than himself. Cui bono, then, the intimation that 
our laws are so voluminous ? It is not necessary that a 
complete and perfect lawyer should read all the books, the 
existence of which is lamented, and yet it is not desirable 
that these works should be materially abridged. Like a 
balance at a bankers, thpy are of use to be drawn upon, 
though not to be carried in the pocket. A copious language 
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aids, instead of impedes, eloquence. There are few ideas, 
at the same time, present in the mind, but the spirit of 
knowledge suggests them when required. The mind itself 
can so direct the order of their suggestion as to arrive, in 
many cases, at the requisite information. In like manner, 
the legal mind knows not, and need not know, much law, 
but only, as George the Third used to say, where to look 
for it. To abrogate any portion of existing jurisprudence 
would, therefore, merely set limits to the lawyer’s informa- 
tion, but not to his inquiries. He would grope as before, 
but with less chance of attaining legal certainty. 

Neither can treatises be dispensed with. The Digest 
Commissioners, indeed, have, stated that such works “ do 
not give the aid and guidance that could be afforded by a 
complete exposition of the law.”* They afford, however, a 
kind of assistance that is rarely furnished by an authoritative 
digest ; for, besides stating what the law is on certain points, 
they occasionally branch out thence into the outer darkness 
of the future and discuss hypothetical questions. The tom- 
missioners appear to have at first expected that their digest 
would illumine every obscure region of the law. It is not 
surprising that the mountain, having laboured with the 
traditional re'.ult, soon afterwards suffered from a parturient 
fever aggravated by chagrin at the result of its primary 
throes. The scheme for a digest has thus fallen into disre- 
pute, owing to the mistaken pre-conceptions of the commis- 
sioners, just as the Aristotelic logic was long contemned on 
account of a previous undue extension of its functions. 

Any one who wishes to procure a summary of legal faith 
will find it in Blackstone, Kent, or some other similar book 
of jural principles. •If he has carefully studied two or three 
authors of this class, he has sufHcibnt stock in trade to com- 
mence business on his own account. When an attorney 
calls Tin counsel, he has only to refer to one of the authorities 
mentioned, and there he will find in the references to cases 


^ First Report. 1807. p. fi; PArliftmeiktary Pupent, Vol. XIX. p. I 
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not one but many entrances to the legal maze, 1^ following 
up the thread of which consecutively he will, as a rule, be 
able to ascertain to the most minute degree of accuracy the 
rules relating to any particular point. The more extensive 
the repertory of reports is, the more complete and certain 
vrill be his information. 

Now it is impossible to preclude the necessity for search- 
ing the legal scriptures, except by means of a digest, which 
would virtually contain them in miniature. Such were the 
tesselated Pandects of Justinian; and such also would be 
the hundred volumes of handy-book once promised by the 
Law Digest Commissioners. Let us suppose that a digest 
or code, omitting several material doctrines, acquired exclu- 
sive authority ; the result would be the amputation of so 
much law. Judges, then, should either dismiss certain 
suitors without redress, or suspend the cause until the 
legislature provided a remedy, or else act upon their own 
moral discretion.* Now any part of this alternative would 
be more inconvenient than the present heap of laws piled 
one above another ; especially as this accumulation, like the 
weight of the atmosphere, is felt by no one. The reports, 
then, must always continue to enjoy authority. Their 
alleged inconveniences are not avoided by resort to the 
dictatorship of a code. 

Such a consolidation statute ought, therefore, to exem- 
plify each proposition by cases, if available. Treatises, too, 
will continue to be as valuable after the compilation of a 
code as before it. The stable equilibrum of the text of a 
code or digest, such as we have described, is the resultant 
of a system of numerous forces, which must be first 
studied in their simple fprms before thq student can grasp 
the laws of their combindtion. Approved text-books, there- 
fore, must continue to be, as at present, the milk upon which 
the legal infant will best thrive. 

The authority which a code should possess is a highly 

* The OMv «if Kisg ▼. Hay, 1 H* Bl. 640, Ulaatniaa tbe hypolbaria ia ih« 
tait. 
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important part of this question. Most persons^ indeed, 
imagine that a code means ex vi termini^ an exclusive reper- 
tory of authority. This, however, is not a necessary 
incident of a code. Indeed, any consolidation tending 
to ignore existing ratioftes judicandi would not be a 
code, but a new comprehensive scheme of law reform. A 
code or digest must be construed according to existing rules 
of interpretation, except so far as the work itself ex- 
pressly provides to the contrary. It would, consequently, 
be ridiculous to interdict the use of philological or jural 
glossaries of a general nature, and it is equally as absurd 
to forbid the citation of more particular and relevant 
authorities. Even if the light of nature and of past cases be 
shut out, this expunging of supposed doubtful quantities on 
one side of the equation will be nugatory, unless future 
decisions are also laid under a similar ban. Without this 
clearing of the prospect a parie post, as well as a parte anie^ 
the code will be soon encrusted with new fungi, as trouble- 
some and more anomalous than the old. A total renuncia- 
tion of authority, however, is not yet dreamed of, and there- 
fore, pari rati one, past decisions, should remain in their 
pristine integrity. 

A code, then, should have the authority of a Consolidation 
Act, nothing more and nothing less. Every paragraph 
should be constructed as the section of a statute, and conse- 
quently, should prevail over any preceding enactment, case, 
or rule of the Common Law to the contrary. But it should 
be subject to Common Law rules and to cases, except so far 
as its provisions are inconsistent therewith. The open 
domain of the Common Law should be excavated only so far 
as is necessary to la^ the foundations, and raise the super- 
structure, of the code. The rest of*the broad area will afford 
lateral support to the building, which will constitute the 
chief ffhcleus and ornament of the surrounding region, and 
yet will be composed only of the old materials purified by the 
fire of crucial experiment, and e^jiborated with the experi- 
ence of ages. We prefer this levelling up of the old Common 
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Law to its complete removal, while the code, under our 
theory, is nothing better than a fixture, and can be removed, 
if not found to suit the purposes for which it was designed. 

A code will not abridge legal study, but may increase it ; 
inasmuch as the old law, plus the code, must in future consti- 
tute the grounds which the student is to survey, map, and 
delineate. Neither can a code be a reading-made-easy for 
the crowd. As every section in the Consolidation Act is of 
equal authority, no layman by reading one part only could be 
sure that his induction was sufficiently copious. He might, 
indeed, consult the handy-book to ascertain what the phrase 
“days of grace,” or “calendar month,” meant. But he 
would be bold in attempting to survey at a glance the whole 
law of bills of exchange, which would involve a reference to 
the part of the code that related to contract and its various 
and intricate elements of request, assent, and consideration. 

A code cannot condense the existing law as contained in 
cases without destroying their vitality, and changing their 
rea^ significance. Law reform is dehors its province. It 
properly acts only upon existing law ; and, therefore, it 
cannot remove any inherent difficulty at present incident to 
a legal rule. In short, the supposed uses of a code in 
simplifying the law are to a great extent visionary, while any 
advantage it possesses in this respect could not be realised 
for several decades. All these years must elapse before the 
old law, so far as it has been repealed by the code, can 
become really obsolete. Reforms of doctrine as well as of 
procedure, however, ought to procede codification, and the 
labour of consolidation be applied only to those cases and 
statutes, the substance of which is intended to be perma- 
nently preserved. In composing a legal system founded 
upon the equation of jul'al rights, or the reduction of all 
interests in property to one denomination or class with 
common incidents, the codifier will fulfil the best furiCtions 
of a law reformer. He will impart a novel degree of sim- 
plicity to legal investigation : yet, every rule of the new code 
will be defined by myriads nf past decisions. A code or 
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digest compiled on this eclectic and unspeculative method 
would be chiefly founded on the equity reports. Not much 
more than half of these, however, would require to be di« 
gested, inasmuch as the remainder is concerned with defining 
the boundaries of law and equity, or the law of demurrer. 
Before the proposed Commissioners undertake their task, 
we would earnestly recommend them to sketch the eclectic 
model to which they intend that the ultimate legal fabric 
should conform, and to digest only the cases suited to such 
an edifice. 

A code compiled on the principle of equalizing or assim- 
ilating all jural rights is, we believe, the ne plus ultra of 
consolidation. But howsoever a code or digest may be 
compiled, it certainly will have the following advantages 
over the present dislocated condition of the law. It will be 
a convenient and comprehensive repertory for reference in 
Court, and will thus furnish assistance which no unauthori- 
tative text-book can supply. Local Courts will derive a 
peculiar benefit from this use of the statutory handy'J>ook, 
while it will constitute a good part of the fixed capital of 
many an advocate in whose able hands it may often be found 
a complete and perfect magazine. For the great majority 
of cases it alone will be consulted, though a difficult question 
can only be determined by reference to other authorities. 

But it is in respect of future legislation that a code will be 
found chiefly useful. Every new Act will refer to its appro- 
priate chapter in the statute book (which possibly may con- 
sist of not more than a few volumes) ; and will be thus 
located on its-proper inheritance. It will suggest /resh com- 
pressions and the positive repeal of more and more common 
law rules, until in ^he course of time the code may be found 
really to comprise within itself ahnost the whole armoury of 
the common, as well as the statutory, law. If the reports, 
theif, became gradually obsolete or absorbed by the code, the 
latter might possibly, in the course of time, be endowed with 
the plenary and exclusive ai|thority which it would be 
hazardous just now to confide to a wholly new and isolated 
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compilation. We are not sanguine, however, of this result ; 
while at present the project of conferring exclusive authority 
upon a digest is too extravagant to require a formal refuta* 
tion, at the same time a general consolidation of some 
kind is necessary, not only for imparting a philosophic out* 
line to our existing jurisprudence, but also for facilitating 
the ordinary course of legislation in future. Even a mere 
digest without reforms, such as the late commissioners con- 
templated, is much better than no consolidation at all. 

One of the chief advantages of a code would be that when 
heterogeneous amendments were made in a Bill while pass- 
ing through committee, (a fortune necessarily incidental to 
measures affecting a variety of interests), the Act would be 
taken to pieces and the disjecta membra allocated to their 
appropriate headings in the code. At present this cannot 
be done, and the old statute, which, almost in the same 
breath, regulated the importation of horned cattle and the 
stamp duty on apprenticeships to attorneys, has ever since 
retained its pristine unsymmetrical shape. Each cloven 
foot would, under the code, be found in its own place, and 
would refer to the chapter of the work to which it naturally 
belonged. It was, perhaps, one of the objects contemplated 
by the ancient custom of drawing up complete Acts only at 
the end of the Session, to enable the technical jurist to adapt 
the luxurious growth of each Session to the technical re- 
quirements of an harmonious system. On the other hand, 
in the absence of a code, it would be useless to appoint a 
legal officer or board (as the Statute Law Commissioners 
recommended in their Second Report), to advise on the effect 
of each measure submitted to Parliament. Such officials, 
no doubt, would take care that the Legislature passed no 
Bill, the technical results of which would be unexpected. 
But the issue of a few good coins could have no appreciable 
effect in enhancing the value of a large debased currency.The 
present legal coinage is worn and deficient in weight, and 
passes only from necessity. , It requires to be wholly minted 
anew. The old coins, however, contain gold enough for an 
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improved circulation. Any reduction in the quantity of metali 
effected bythe equation of jural rights or otherwise, will be com* 
pensated bythe more e.\tensive operation and greater efficiency 
of the new issues. The Government and nation have gone 
too far in the direction of a code to recede now with credit, 
from making that laudable and certainly innocuous experi- 
ment. The Statute Law Consolidation Commissioners 
ought, we think, to be released from their present labours, 
which are of little use, and be rehabilitated for the more 
general purposes of a digest. They are men of action ; they 
have been faithful in a few matters ; they should be placed 
over many. This course is, perhaps more desirable than a 
revival of the Digest Commission, or the appointment of a 
body to consolidate the reports separately, as the Lord 
Chancellor contemplates. 

As procedure is entirely distinct both from codification 
and legal reform, the Judicature Act, 1873, was veiy pro- 
perly passed without regard to the failure of the Law Djgest 
Commission. Procedure is one of the most important and 
costly phases of the law. It should, therefore, be finally 
disposed of as soon as possible. The new rules, it is to be 
feared, have still left much to be desired in respect to few- 
ness, brevity, and simplicity of pleadings. After attaining 
these results, the next step that should be taken is to work 
out what we have termed the equation of jural rights. Our 
jurisprudence will then be fit for codification. As to reforms 
of a political nature, such as Mr. Locke-King’s Real Estate 
Intestacy Bill of last session, there are but few speculations 
of this class likely to become laws at least during the pre- 
sent Parliament. Jt is, therefore, immaterial whether their 
discussion by the legislature precedes or follows codification. 
But, as that is a laborious task, it should be resumed at an 
early day, and concurrently with, or, at least, soon after, 
the kind of reforms which we have designated as the equa- 
tion of jural rights. 



9i6 


THE queen’s proctor. 


II.— THE QUEEN'S PROCTOR. 

npHE post of Queen’s Proctor appears to be one of the 
“ plums ” of the profession, to judge from some remarks 
that were made at the Annual General Meeting of the In- 
corporated Lraw Society, held in July last. It appears from 
the published reports of the proceedings that one gentleman 
observed that there were in Doctors’ Commons some very 
valuable appointments. The first was that of Queen’s 
Proctor, and there was a rumour that when the office be- 
came vacant, it was to be made a branch of the Treasury 
with a Queen’s Counsel or a barrister of zo years' standing 
at the head of it. 

The office of Queen’s Proctor is of ancient date, but the 
powers and duties of the Queen’s Proctor have been re- 
cently altered, and perhaps modified, by the Probate and the 
Divoree Acts. Originally the Queen’s Proctor was a Crown 
officer in the Ecclesiastical and Admiralty Courts, and 
nearly all proceedings in the Ecclesiastical Court, in ques- 
tions of Probate, had to be brought before the notice of the 
Queen’s Proctor before they came before the Court. Now, 
however, we believe that the only Probate cases, in which 
notice has to be given to him, are those of the administra- 
tion of the estates of intestates dying without any known 
relations, and the administration of the estates of bastards. In 
Admiralty he appears in cases where any of Her Majesty’s 
ships are concerned. 

When the jurisdiction of the Ecclesiastical Court in 
matters matrimonial was transferred by ao & 21 Viet., c. 85, 
to the Divorce Court, that Court then 'bad the power to 
pronounce a decree for dissolving a marriage if it was satis- 
fied that the case of the petitioner was proved, and ^hat 
there was no collusion ; but afterwards by 23 & 24 Viet., 
c. 144, s. X, every decree was, and now is, in the first in- 
^stance to be a decree nisi not to be made absolute until after 
the expiration of at least three months; and during that 
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period any person is at liberty to shew cause why the decree 
should not be made absolute by reason of the same having 
been obtained by collusion, or by reason of material facts 
not having been brought before the Court, and at any 
time during the progress of the cause, or before the decree 
nisi is made absolute, any person may give information to 
Her Majesty’s Proctor of any matter material to the due 
decision of the case, who may thereupon take such steps as 
the Attorney-General may deem necessary or expedient, and if 
from any such information or otherwise the said Proctor shall 
suspect that any parties to the suit, are or have been acting 
in collusion for the purpose of obtaining a divorce contrary 
to the justice of the case, he may, under the direction of the 
Attorney-General, and by leave of the Court, intervene in 
the suit, alleging such case of collusion, and retain counsel 
and subpoena witnesses to prove it ; and it shall be lawful 
for the Court to order the costs of such counsel and witnesses 
and otherwise arising from such intervention to be paid by 
the paities or such of them as it shall seem ht, including a 
wife if she have separate property ; and in case the said 
Proctor shall not be thereby satisfied with his reasonable 
costs, he shall be entitled to charge, and be reimbursed the 
difference as part of the expense of his office.” And this 
law, with respect to the intervention of Her Majesty’s 
Proctor, is further extended by 86 Viet., c. 31, s. i, to suits 
for nullity of marriage. And, by 23 & 24 Viet., c. 144, s. 5, 
“ In every case of a petition for a dissolution of a marriage, 
it shall be lawful for the Court, if it shall see fit, to direct all 
necessary papers in the matter to be sent to Her Majesty’s 
Proctor, who shall, under the direction of the Attorney- 
General, instruct cofinsel to argu^ before the Court any 
question in relation to such matters, and which the Court 
may d^m it necessary or expedient to have fully argued ; 
and Her Majesty’s Proctor shall be entitled to charge and 
be reimbursed the cost of such proceeding, as part of the 
expense of his office.” The mar^nal note of this section 
does not, however, seem tp mean quite the same thing it is. 



9i8 thb quebn’s proctor. 

“ Court may, when one party only appears, require counsel 
to be appointed to argue on the other side.” 

That some such officer as the Queen’s Proctor should 
exist is no doubt necessary, and we do not in any way sug- 
gest the abolition of the office. If any change is to be 
made, we think that, so far as the Divorce Court is con- 
cerned, the Queen’s Proctor might in future be considered 
one of the official staff of the Court, and all papers might be 
laid before him in order that he might, intervene if he found 
any reason to suspect collusion, in order to prevent the Court 
from being imposed upon and being put to improper use. 

Certainly as things are at present arranged in the Probate, 
Divorce, and Admiralty Courts, the Queen’s Proctor does 
work, some of which might be equally well done and possibly 
more cheaply by|he Treasury, and he also does work which 
requires a combination of the knowledge of a Proctor, and 
the faculties of a detective. The Probate work might be 
done by the Treasury, because this consists in reality of 
little more than claiming for the Government the duty of 
£io per cent., but the work of intervening in Divorce causes 
should still be intrusted to some person thoroughly well 
acquainted >yilh the forms and practice of the Divorce Court, 
who might still be called the Queen’s Proctor, and enjoy all 
the powers and privileges the Queen’s Proctor now enjoys. 
But there is one thing to be considered, and it is that the 
causes which come before the Divorce Court in London 
come from evciy part of England and Wales, and if the 
Queen’s Proctor has to satisfy himself that there is no collu- 
sion in many cases that come before the Court, or if, under 
the particular direction of the Coprt, he is to make inquiries 
into the behaviour of {>arties residing in Northumberland, 
Cornwall, Wales, and Norfolk, all at the same time, it is 
evident that he must have a large staff of competeq^ clerks 
or deputies at command to send off to the neighbourhood in 
which the parties reside or have resided. These clerks 
would require to be intelligent men, with a dash of the de- 
tective in their composUion, and .would also require to be, to 
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some extent acquainted with the peculiar practice of the 
Divorce Court, or else he must have an extended system of 
agents. The expense of such an officer would be large, as 
the expense of the Queen’s Proctor and his office probably 
is now. 

No doubt the post of Queen’s Proctor in the Divorce Court 
alone is a valuable appointment, seeing that he nearly always 
gets his costs. This may encourage zeal, but it does seem 
rather hard that when, as in the case of Siiddick v. Suddick 
and Glendiningt reported in the Times a few months back, 
the Queen’s Proctor intervened, making various allegations, 
and failed to establish them, the unfortunate suitors should 
not be able to get their costs. 

In fact the Queen’s Proctor is an expensive necessity in 
the Divorce Court ; without him a divorce suit might be a 
simple farce ; he insures the minimum of imposition, and for 
that alone he deserves to be well paid. 


III.— OUTLINES OF PENOLOGY. 

By Joseph K. Chandler, of Philadelphia. 

rPHE new zeal, “ a zeal according to knowledge,” of late 
^ displayed in the interest of humanity has become so 
active — and proves of so much importance — that it has 
received special direction and particular designation. While 
the sufferings of the prisoner have ever since the existence of 
a prison excited commiseration, and the relief of the incar- 
cerated was commended to the charftablc interference of the 
humane, it is only of late that interference for the prisoner’s 
rights,*or a redress of the prisoner’s wrongs, has come to be 
of united consideration, and the construction and adminis- 
tration of prison-houses have been regarded with any other 
aim than that of detention and punishment. The terrors 
of their cruel possibilities have been present;;d, enriched with 

59 
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the fancy of the historian, the novelist or the poet, and the 
prisoner has been the exponent of social, civil, and spiritual 
bondage. Few have thought of the possibilities of benefits 
from incarceration, resulting from mental experience and the 
discipline of thought. 

Certainly to an educated man, the man of books or worldly 
experience, the man of fixed plans, and with absorbing 
objects, the prison may be a beneficial school from which the 
thinking man may graduate with honors or with distinction. 
Certainly the occupant of the Egyptian prison came out to 
be the ruler of the subjects of Pharaoh, and the prisoner in 
the fortress of Ham was called from his school of thought to 
to be ruler of France. Joseph kept on thinking ; Louis 
Napoleon yielded to dreams; St. Peter and St. Paul taught 
the world by their prison experience; and the Duke of 
Bedford has just erected a monument to Bunyan, who 
thought and wrote his Pilgrim’s Progress in the cell of the 
Bedford prison. 

^hese instances show the capabilities of the human mind 
under what are called adverse circumstances, and illustrate 
the influence of solitude. None of the prisoners alluded to 
were felons, and only the Egyptian minister was charged 
with acts which are not considered virtuous under some 
circumstances. The effect of separation upon the felon will 
be considered when the systems of imprisonment are 
.discussed. 

The subject of prisons and prison discipline has occupied 
so much attention of late that there have been formed 
parties in the school, and the zeal which seemed to be for 
the general end has almost naturally been directed to a 
consideration of the me^ns ; and as thftre can now be little 
difference of opinion upon the propriety, not to say duty, 
of making the imprisonment of the offender a mjans of 
benefit to the community by the improvement of the indi- 
vidual, it is best to cohsider first what system is most con- 
ducive to his improvemeilt. 

It is evident that States and Communities which are 
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occupied with the subject of penitentiaries, prisons, and 
reformatories*, are, considering the subject of fiscal enonomy, 
a subject of much importance to taxpayers, and always to 
be kept in view, as the cost of building and maintaining a 
prison may be made a means of considerably augmenting 
public expenses, without providing any corresponding good. 

Some who have had experience in the administration of 
public affairs have gravely considered how prisons may be 
made a source of profit to the community by the sale or 
use of the products of the prisoner’s labour, subordinating 
the idea of the improvement of the felon to that of the 
public revenue. 

In some places the old plan of building prisons and main- 
taining them simply for the purpose of detaining persons 
suspected of felony or of punishing them when that felony is 
proved, is yet the limit of efforts with regard to prison 
discipline, and, of course, the object of the law naturally 
influences its administration — and cruelty in insuring 
detention and punishment almost invariably attends this 
system of imprisonment. This mode of punishing persons 
charged with unlawful acts, and declared guilty of offences, 
though generally condemned, is much more practised than 
is supposed by persons who dwell on theories of penology ; 
but its general condemnation, notwithstanding its pre- 
valence, renders it unnecessary to argue for its abolition. 

Within a few years Congresses, “national and inter- 
national,” have been held on the subject of prisons and 
protectories of all grades, and much information as regards 
prisons and prison discipline and prison economy has been 
gathered, to the general benefit of the science, and few who 
have attended these assemblages h%ve failed to acknowledge 
that they have acquired valuable information from the details 
of experience of members from various parts of the world ; 
and knowledge of the operation of systems, or of practice 
without system, is of vast importance in any attempt to form 
a new system, or to recommend one that has been tned. 

To a person experimentally acquayited with the manage- 

59—2 
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ment of prisons it was evident that the discussion in these 
Congresses (take for example that held in London in the 
summer of 1872) did not lead to any definite embodiment of 
a plan. The time of the Congress was profitably employed 
in the explanation of the operation of prison laws, as they 
are administered in the United States, in Great Britain, or 
on the Continent of Europe, and parts of Asia, especially in 
British India. 

The earnest eloquence of some of the expounders of systems 
and practices incurred a sort of conviction at the time which 
examination or opposing explanation considerably disturbed. 

Systems, too, were applauded for the favour which they had 
secured from committees, the popularity they had achieved, 
when a closer investigation led at last to the inquiry whether 
that popularity was founded on the positive beneficial 
character of the system, or whether it was not applauded 
because it was an improvement on a long continued practice 
that in reality had no system. The time has come when the 
positive and not the comparative benefits of a system of 
prison discipline must commend it to approval and adoption. 

There are several divisions of the subject of Penology 
which demand attention in their proper order. For example, 
the government of prisons as a part of the administration of 
the internal affairs of a State; such, for example, as is found 
in Belgium, and especially in Italy. In the latter named 
kingdom, the government of prisons, the appointment of 
officers, and the regulation of rank and the prescribing duties 
among those officers seem to be as much a departmental 
matter as is that of the Army or the Navy. It is a branch of 
** justice,” and it would seem that this national or State 
organization of penitentiary and reformatory affairs could be 
made without or previous to any plan of prison houses, or 
any desirable general system of prison management. 

In the usual order of arrangement it is customary to 
consider the plan and construction of prison houses. But as 
the arrangement of space ^for the size and situation of cells 
and foi their proper furnishing must depend greatly on the 



OUTLINES OF PENOLOGY. 


923 


system of government and discipline to be adopted, it is better 
to postpone the consideration of the form and divisions of the 
building till it be known which of the many systems of treat- 
ing prisoners is to be adopted. 

There are prisons, undoubtedly a large majority of those 
occupied, in which no system is thought of, excepting, per- 
haps, that of keeping the inmates close till the sentence time 
of the prisoner shall have expired. The treatment in these 
“ jails ’* usually corresponds with the character of the jailor. 
In some prisons, in Pennsylvania, the convict is treated with 
a rigour that shocks humanity ; in others the jailor, being 
also sheriff of the county, finds it convenient to intrust the 
care of the prison to the only convict it contains, while the 
sheriff is out in his bailiwick looking after more tenants. In 
these cases there is no system to discuss ; all that can be 
done is to condemn the practice. 

There are three plans called systems of prison discipline. 
First, the congregate system, that of keeping the convicts 
together in their labour and in their rest, causing them to 
work all together and sleeping in a common dormitory at 
night. 

Another system, or rather branch of the system, is that of 
employing the prisoners in gangs at labour during the day, 
and to lock them up in separate cells, only one in each cell 
at night. These and their modifications are all called 
the “ congregate ” system. They allow intercourse among 
the prisoners : the second, all day ; and the first, day and 
night. That intercourse is more or less free according to 
the discipline of the place. It always exists. 

There is another plan known generally as the “ Irish 
system,’* but which ought to be callqd the “Crofton system,” 
as it was the invention of the Rt. Hon. Sir Walter Crofton, 
who applied it to the convicts in Ireland, where the most 
unsystem-like treatment of condemned prisoners had pre- 
vailed, and where, by the operation of the Crofton system, 
immense good was secured to the felon, and through him 
to society. This Crofton system consists in a severe treat- 
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ment of the convict, who, for a certain time, is kept in 
solitary confinement and on hard fare, and is then admitted 
to privileges which are gradually enlarged, and liberation 
from the prison house usually precedes the completion of 
the time of the sentence. This system commences with 
separate confinement, and concludes with a sort of social 
enlargement and police surveillance. We shall hereafter 
compare it with other systems; meantime, let the high 
praises which it receives, and which it in some measure 
deserves, be considered in connection with the circum- 
stances of Irish prisons before the Crofton system was 
put into practice. We must distinguish between positive 
and comparative excellence. 

The third plan is that of separate confinement, by which 
no prisoner sees another prisoner from the time he enters 
the prison till he leaves it. 

The modification of the separate system is not in per- 
mitting occasional intercourse among the convicts, but in 
enhirging the liberty of visitation by friends, relations, or 
moral and religious visitors ; an augmentation depending 
entirely on the merits of the prisoner, and serving to keep 
alive domestic affection, and strengthen moral resolve. 

1 hesitate not to say that the system of separate confine- 
ment of convicts is the only plan by which all the advantage 
of penal imprisonment can be secured to the safety of the 
community by the withdrawal of an offending member, and 
the consequent absence of a bad example, and the improve- 
ment and instruction to society of a member who, from 
thinking and doing wrong, has been induced to make re- 
solves of reformation, while, at the same time, means and 
inducements are provided to give efficaey to these resolves. 
Evil associations are poor means of making men better. 
Very few, indeed, make any advance in a career of yice 
without the instruction, encouragement, and applause of 
others. 

When a violator of the 4aw is sentenced to imprisonment 
the natural remark of the community that has suffered by 
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his violence or his depredation is, “we are free from his 
villainies only for the time of his sentence,” but it is rarely 
considered that a penitentiary can be a school of crime in 
which the pupil may be advanced in the art by which they 
obtained entrance, and admitted to higher grades of pro- 
fessional employment. 

But how can we admit, as nearly all do admit, that it was 
evil associates that sent the convict to the penitentiary, and 
not believe that the same, or worse, evil associates will 
augment his criminal skill and increase his desire for its 
exercise ? 

But it is urged against this separate confinement that it is 
cruel to the prisoner, and that, shut out from all intercourse 
with his fellow-men of every kind, he loses all sympathy 
with society, and cherishes a hatred in prison that suggests 
plans of vengeance when he shall be released. 

Such an idea is not unfounded ; in consequence of 
deprivation of liberty, bad passions are not likely to be 
repressed in men who have lived in open violation of the 
laws of God and man, and upon the spoil of their fellow 
beings. 

But this idea, so well sustained by the experience of those 
who have witnessed protracted solitary confinement, or have 
noticed the influence of the congregate system upon almost 
any class of offenders, is unjust towards the separate system, 
which is, indeed, anything but “ solitary.” The separate 
system in Pennsylvania, as practised in the Eastern Peni- 
tentiary of that State, condsts, in the first place, in the 
entire isolation of the convict from the time he reaches the 
prison until he is discharged, that is,^ a complete isolation 
with regard to any agd every other convict in that prison ; 
not to be seen by or to see anyone «f his fellow prisoners in 
sickness or in health, in labour or in rest, in common or in 
worship. And from this system of isolation the humanitarian, 
who knows no more of the separate system of prison dis- 
cipline, devises his most positive argument against the 
separate confinement of the convict. 
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I have stated one point in that system, that of perfect 
separation from other convicts. But that separation is perfect 
only with regard to separation from the other convicts. 
The prisoner in the Eastern Penitentiary, and in every other 
prison where the separate system prevails, has three visits a 
day from the persons who supply him with food, and though 
little conversation can be allowed at such a season, yet the 
prisoner has at least a vision of “ the human face divine ” as 
often as he takes his meal. Some of the officers of the 
prison see and converse with him frequently in the course of 
the day, and men who have a direction and supervision of 
his work talk with him about the manner of increasing his 
skill in the particular branch dvolving upon him. 

The stated “ moral teacher ” is regular in his visits to the 
cell, and ready to propose or to answer questions ; and that 
officer is followed by the school-master, with his lessons of 
common school education, and all are willing to add the 
means of special knowledge. It is well known that men of 
high education have been tenants of the Penitentiary cell, 
and have passed much of their time in a review of, or 
advance in, classical and mathematical studies, and such 
persons have been supplied with means of pursuing their 
favourite branches of science, and benefits, at least to a 
prisoner, have resulted from these renewed studies. 

In addition to the visits of the officers and employes of 
the institution,- there should be mentioned the regular per- 
mitted visits of the relatives and friends of the convict, and 
the frequent official calls of the inspectors of the prison. 
That certainly does not look like solitary confinement, the 
separation of the felon from all intercourse with human 
beings, nor the fulfilment of the idea that in all that time he 
has no knowledge of thb world, nor had ** the voice of a 
friend or kinsman ” breathed through his lattice. 

But still, further, there are visitors to the cells of the 
penitentiary who have nothing to do with the government of 
the place, and have no connection by blood or former friend- 
ship with the prisoner. Some of these persons are seen 
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every day within the cell or at the door ; there dealing 
gently, kindly, and in the spirit of purest philantrophy with 
the inmates, seeking to alleviate the misery, and to elevate 
the aspirations and purify the motives of the prisoner. One 
point very essential to the completeness of this system still 
remains for notice. The religious views of the convict are 
respected. He may be called on to hear certain general 
speaking, or preaching, by persons who are employed to 
improve the Sabbath hours of the prisoner, and who, to pre- 
vent any evil from positive doctrines, cut off most of the 
chances of good by a general negativeness, but the convict 
has and improves the right of frequent visitations from 
clergymen and pious laymen of his own religious denomina- 
tion, and his entire separation from all other prisoners gives 
to these frequent religious communions a freedom of con- 
fession and instruction, of proposition and advice, that could 
not be enjoyed by the prisoner of the congregate system. 

And while all these are in operation the convict is learning 
some trade or pursuing his former legitimate mode of 
earning a living in his own cell. Of course the kind of trade 
taught or practised there must have some relation to the 
available space. Ship building, house building, engine 
building, and some other important branches of mechanic art, 
could not be carried on in the twelve by twenty feet work- 
shops of the prison. But even there vast acquisitions of 
theoretical knowledge in those and other branches could be 
and have been made by restraint and the resort to thought 
and studies. Surely, surely, this is not the realization of the 
terrible bugbear with which certain sensationalists have tried 
to alarm the philanthropist. This is not the confinement 
that ruins the healthy and weakens the mind of the prisoners. 
Those who have attempted to represent separate confinment 
as a great cruelty, have dealt entirely with fancy or wilful 
misrepresentation. The explanation which I have given 
above of separate confinement is founded on fact ; nay, it is 
fact, and is the exposition of antexisting institution and its 
administrative operation — the Eastern Penitentiary of the 
State of Pennsylvania. • 
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I have called this system separate.” Some denominate it 
the ‘‘ Solitary System.” The Hon. Richard Vaux, who 
understands, from more than thirty years’ experience as an 
Inspector and from careful observation on the administration 
of almost all systems, the subject now under discussion, 
gives to this mode of dealing with prisoners the name of 

individual system,” a name most correctly expressive. 
The prisoner is removed from all the evils of bad associations, 
and he is brought into immediate accountability with one 
person. A general dehortation may touch a part of the error 
of almost all who are addressed, but in individual dealing,” 
not only the crime of the offender may be considered, but that 
part of it under circumstances which made it particularly 
criminal will be exposed, and the proclivity of the prisoner’s 
taste and appetites and his evil tendencies will be considered. 

There are no two men, though committing the same act 
and from the same general motive, equally guilty, who may 
be best dealt with by exactly the same mode. The person 
whq enters the cells of convicts goes thither to minister 
to a moral disease — a conscience diseased, certainly a con- 
science that lacks the vitality necessary to true moral 
action.” The visitor may learn something of crime — its 
cause and its operation in his visit to other cells — but in 
that one his business is with one man, and he must as 
carefully study that man’s case as does the regular physician 
of a hospital the condition and peculiarities of any one patient 
whom he may visit. And it is confidently asserted that the 
diagnosis of the mental disease of a convicted felon is to 
be as closely studied, and is as attainable, as are those 
of the hospital patient who is suffering from small-pox, 
cholera, or typhus. The skilled moral visitor administers his 
instruction, his caution, and his hopeful directions to the 
convict with as much judgment and as much regard to the 
characteristics of the prison cases, and as much disorimi- 
nation as the physician of the hospital exercises when he 
presents the ingredients of ];iis prescriptions. 

This is personal individual dealing, the result of separate 
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confinement, one of the great benefits of that admirable 
system. 

The subject of solitude and its effects thus disposed of, 
two objections, however, are supposed to lie against sepa- 
rate confinement. One is its injurious effect upon the body 
and mind of the convict. No argument will serve in this 
view of the question. It is one of facts. 

Do the inmates of the Eastern Penitentiary of Penn- 
sylvania present a greater proportionate number of sick 
than do prisons conducted on the congregate plan? And 
is the number of insane, whose misfortune is due to confine- 
ment, greater in the prison-houses of the separate system 
than in those where the social or congregate system is 
administered ? 

A comparison, instituted a few years since, taking actual 
returns of prisons of both systems, shows that more insanity 
has begun and increased under the congregate than under 
the separate system. One fact with regard to insanity in 
prisons should be noticed, as it may be depended on. Much 
less of insanity is caused by imprisonment of any kind than 
is generally supposed. Returns from Belgium, and particu- 
larly from Germany, where the separate system is used, 
show that not many cases of insanity are referable to con- 
finement, and fewer of them in separate than in congregate 
prisons. 

The truth is, that insanity in prisoners is often the result 
of some sudden emotion in earlier years, or the develop- 
ment of hereditary mental disease. Sometimes it is the 
discontinuance of intemperate habits; sometimes it flows from 
the adoption of a vice ; rarely, the result of simple seclusion. 

In referring case»of the insanity of prisoners to any system 
a great error is committed. The insanity of prisoners who 
have held desirable social positions in life may frequently be 
referred to the sudden exposure of a criminal course and to a 
deep sense of degradation consequent upon imprisonment. 
In such cases the morbid sensibility of the insane convict 
must receive additional wounds from the exposure which the 
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congregate system renders unavoidable. With such prisoners, 
when the crime can be no longer hidden, it is best to' hide 
the criminal. 

It is easily established that insanity is not imputed to the 
entire separation of convicts from convicts in prison. That 
** solitary” confinement, the entire separation of the prisoners 
from all human association, may augment a morbid ten- 
dency of the mind, and, perhaps, induce it, is not denied. 
No argument is made upon that point, because, as has been 
stated above, the separate or Pennsylvania and Belgrave 
system of separate or individual dealing with prisoners, 
admits of no solitary confinement, unless it is a punishment 
for gross offences against prison rules, and then the solitude 
is usually limited to twenty-four hours. 

One advantage, and, to the prisoner, an almost incalculable 
benefit, results from separate dealing. In the congregate 
system, where the influence of the free and quiet ministra- 
tion of moral visitors has been experienced, the prisoner, 
thoi^h he has tried what repentance can do (and begins to 
asks, triumphantly, **what can it not do?”), is suddenly 
met by a recollection that prisons are usually regarded as, 
at best, only places for the punishment of crime, and the 
time spent there is considered only a sort of temporary 
reprieve of society from the evil visitations of the offender. 
And he knows that in general, though the released convict 
may try to escape from the contagion of the vices of his 
released prison companions, yet they are likely to follow 
him up — and invite his aid if he has no better pursuit — 
discourage him, tax his small means to purchase silence, 
which must be purchased till those means are gone, and 
he is driven by poverty and despair to return to the crimes 
and the criminals he hoped he had in repentance and im- 
provement provided means to avoid. The graduate of a 
prison, whose separate confinement and individual dealing 
are invariably proclaimed, may leave the prison poor, and 
may find difficulty in establishing himself for want of some 
little capital, but he has in his separate prison confinement 
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seen no fellow-prisoner, made no new acquaintance among 
felons, nor recognised any of his former evil associates. • 

When he has taken a position in which to carry out his 
resolution of good, he is in no apprehension of the visitation 
of those who levy “ black-mail.” He has lost so much time 
in prison, but the fulfilment of the sentence of the court has 
enabled him to understand his own weakness and to guard 
against former assaults. Such has been the extent of this 
recognition of prison companions that prison legends abound 
in anecdotes of the discharged convict being driven from 
desirable positions back to prison by the visitation of some 
prison companion. Novels, poems, and dramas are founded 
on this result of congregate confinement, or felon association. 
From this monstrous evil the separate system almost entirely 
relieves the convict. 

One other objection is made to the separate system. It 
is declared that it does not admit of some of the employ- 
ments that would make the prisoner profitable to the com- 
munity. It does not allow of working together, and thus 
increasing profits by diminishing cost of supervision. 

And it is said that the congregate system insures that 
result in some cases, and generally more nearly approximates 
it than does the the separate system. 

It is not proposed to take issue on that question. It is 
probable that, owing to some favourable circumstances in 
their location, large prisons (usually State prisons) have 
been made to produce more than the cost of maintaining the 
prisoner. In some places lime stone abounds, and granite 
is procurable in large quantities and good qualities. Prisons 
built in these localties have employment for their convicts 
in getting out blociA of granite, or supplying kilns with lime 
stone, and by the interference of contractors (a sort of middle 
men) regular employment out of the prison is given to a 
large number of convicts. 

In other prisons various kinds of manufactures are 
carried on by the inmates, and the personal power of the 
prisoners is placed at the mercy of men who care no more 
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for the improvement of the convicted offender than he does 
for the mules that take away the work. 

In the cells of the separate prisoners many kinds of work 
may be carried on to a profit. Boot and shoe-making, 
(weaving, once the principal employment of the convicts, is 
rather out of date), lathe-turning, jewel manufacture, and 
other modes of earning a living ; but the heavier work, stone 
quarries, &c., cannot be done. 

The moneyed results of the congregate labor may be more 
than those of separate works; but, in return, the moral 
improvement of the convict is almost certain in separate 
confinement, while any improvement is almost impossible in 
congregate labourers. 

The great ends of imprisonment, it has been asserted, are 
the safety of society by the incarceration of felons, and the 
moral improvement of the man who is to resume a place in 
society. 

The first object is nearly though not quite as well attained 
by the congregate as by the separate system. Most of the 
escapes from prison are indeed effected by the co-operation 
of the convicts, and such a co-operation would scarcely be 
possible when separation is strictly enforced. But that point 
need not be pressed. 

It is not likely that the improvement of the prisoner can 
be extensively ensured in a congregate prison-house. Even 
closely watched as the prisoners may be, it is known that 
compacts are made, and frequently fulfilled for mutual aid in 
effecting escape. The intercourse of a few who feel the 
unprofitableness of a life of crime with the many who have 
no intention, no wish to adopt any legitimate mode of earning 
a living, is sure to increase the number of bad by diminishing 
the number of those who under better circumstances would 
become good. All, or nearly all, might become better if 
ridicule and the bad atmosphere of felony were not operating 
against reformation. It is an error discoverable by those 
who visit prisons to suppose that the man called a 
** hardened convict ” has not some remains of passive virtue 
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that need only the electric touch, or rather the application of 
affectionate interest. “ None are all evil,” and of the 
thousands who seem to be regarded and to regard themselves 
as utterly reprobate a very large proportion could be, as 
many of their kind have been, recalled to thought, to good 
resolves and to a blameless course of life ; but they grow 
worse, and become a fixed figure for scorn and detestation of 
the good — of envy of the bad — and, because men will not 
make an opportunity to give them the chance of reflection 
and benefit of separate, individual dealing, they perish, they 
die to social life, and their moral carcass infects the atmos- 
phere with a terrible poison. 

Among the many arguments and perhaps the most effect- 
tive used against capital punishment, is that founded on the 
fallibility of all courts of justice, and the possibility that the 
jury which brought in a verdict of ‘‘guilty” against the man 
tried for murder, may have been misled by prejudice or 
influenced by a knowledge of only a part of the circumstance 
and by public clamour, or the erroneous testimony of Wit- 
nesses, and thus have given a verdict against the prisoner 
which would lead the judge to pronounce a sentence of 
death. And “ after discovered testimony ” might show 
that in execution of the sentence an innocent man had been 
put to death. Of those who are tried, pronounced guilty, 
and sentenced to the penitentiary or county jail, it may 
justly be supposed that some are innocent. It is worse than 
capital punishment, worse than the gallows or guillotine, to 
place such innocent convicts in the company of scoundrels of 
the worst kind. Nay, supposing even some or all of these 
convicts were guilty of all that was charged upon them in 
the indictment, is ft just to act as if every fibre of their 
hearts was twisted into crime, and there was no hope of 
alluring them into repentance, and no desire to make that 
repentance available to the benefit of their future life and to 
the advantage of society ? 

Every just sentence of a criminal court should be executedi 
no affectation of excessive philanthropy should be allowed to 
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stand between the criminal and just and legal punishment ; 
but righteousness, true philanthropy, a regard to the interests 
of society, should see that the punishment of the felon, short 
of death, should be for his benefit ; at least, should not be 
made the means of advancing the convict in crime and 
multiplying criminals. 

In enumerating some of the best known systems of prison 
discipline particular reference is made, in the early part of 
this essay, to the Crofton system,” and while the separate 
system is under consideration, it is pertinent to notice that 
in the first named branch, a year or more in time of the 
“ Crofton ” plan includes the separate system. The convict 
when received is placed alone and kept alone, with very 
hard fare and severe treatment, and in most cases this pre- 
liminary proceeding is sufficient to force from the prisoner a 
promise of good conduct while he is in the hands of justice. 
It is scarcely possible that he would, by bad conduct, earn 
a continuance of the first stage. He is said then to have so 
mifch improved in his solitary confinement that he is pre- 
pared for the enlargement contemplated in the second stage, 
which admits of congregate labour by day, and holds out the 
hope of a third stage, which allows the advanced convict to 
work abroad under the surveillance of the police and the 
liability of being sent back to the prison to re-commence at 
the first or second stages of the system. 

The particulars of this system are well set forth by its 
friends, and only generally referred to here that a com- 
parison may be drawn between the “ Crofton ” system and 
the separate system. Without doubt much benefit has 
resulted from the ** Crofton ” system in Ireland, and many 
convicts have been returned to society by being passed 
through the several grades. But it will be noticed that the 
first stage is that upon which hope of success is founded. 
And if those hopes are even only partially realized the 
success is due to the enforcement of the separate condition 
of that stage whose con^quences seem to be felt in the 
succeeding portions of the system. . Every stage beyond the 
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first brings together the convicts; they are employed to- 
gether, they work and talk together, and their experience in 
the second stage is chiefly that of a prisoner’s life of crime, 
and the year of hard, almost cruel, treatment. The last 
stage which is really that of the “ ticket of leave ” is a 
mortifying surveillance. 

But it is said that convicts have been benefited by this 
system, and the argument for improvement is sustained by 
the fact that many who have passed through the grades 
have never returned to the prison. Such a result may 
well be regarded as an argument strongly favourable to 
the system, and it must be confessed that it would be con- 
clusive if there was not ample proof that these graduates 
of the Irish penal institutions enter an advanced degree in 
the Penitentiaries of the United States. Fifty of these are 
known to have been in the Eastern Penitentiary of Penn- 
sylvania, bearing with them certificates of good conduct. 
Twenty dollars will take one of these graduates of tjie 
“ Crofton prison ” from Ireland to the United States, where, 
beyond the watchfulness of a police informed of his name 
and aliases, his pursuits and his branch of crime, and his 
place of resort, he is comparatively safe. 

The congregate system, whether wholly or partially car- 
ried out, is a school of crime, with ushers, teachers, and 
professors for every class ; and with an improvement in the 
pupils corresponding with the experience of their teachers, 
and the opportunity of imparting lessons. Scholars willing 
to learn usually make rapid advance, even under adverse 
circumstances. 

It cannot be denied that the separate system does not so 
far promise to be as near self-sustaining as it is said, and 
as it is admitted the congregate system is made in some of 
the peiptentiaries. And that admission may be used, as the 
fact often is, as an argument for the advantage of the con- 
gregate over the separate system. 

It would.be scarcely worth time and space to demonstrate 
that to improve a man is better thaQ punishing him. And 

6o 
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though a prison be self-supporting and thereby lessen taxa- 
tion, still there are many who will admit that though money 
paid into the public Treasury is convenient to the Govern- 
ment, yet society would not suffer such a consideration to 
outweigh the value of the restoration to usefulness and 
respeptability of an offending man. 

While speaking of the danger from evil association of 
prisoners in the congregate system, we can scarcely forbear 
copying a part of a paragraph from a small volume by Miss 
Maty Carpenter, illustrating and commending to approval 
and adoption the “ Crofton system.” Miss Carpenter is 
known for her zealous devotion to the work of preventing 
vice among the unprotected of her sex. In applauding the 
Crofton system she takes occasion to show what are the 
dangers that must beset the path of the young, and, singu- 
larly enough, while advocating a system that in the second 
and third stages permits intercourse among convicts, she 
quoted from the confession of a youthful offender who had 
suffered imprisonment for crime and is willing to tell how he 
felt. 

After mentioning that his mind was injured by the perusal 
of such books as the Newgate Calendar, Dick Turpin, Jack 
Sheppard, &c., &c., the culprit says, “ I was arrested and 
got one month's imprisonment at Selford House of Correction, 
which made me worse than ever, through having so much 
liberty for talking, there being three or four in a cell, and forty 
or fifty in a yard. There, hearing them talk about the 
robberies they had committed without being apprehended, I 
thought I would try myself. So when I got my liberty I 
started with a fresh gang for stealing.” 

Could there be a stronger argument against the congregate 
system, and, consequently, in favour of separate confinement 
than the statement of the unhappy man from which th^ above 
extract is made 7 And yet any person who has spent much 
time in prisons and held free conversation with the inmates, 
must have many such anecdotes with which to strengthen 
his arguments against congregate imprisonment. 
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While the superiority of the separate system is unhesitat- 
ingly proclaimed, a superiority that extends to every point of 
consideration, excepting immediate fiscal profits, it is not to 
be denied that other systems are productive of much good. 
Eveiy system, indeed, may be praised for the positive benefits 
which it has wrought. But an examination of the means 
and results will satisfy an experienced person that the good 
obtained is greatly due to the immediate administration. 
Indeed, the best system (the separate) would fail without 
that personal, individual application, which has been the 
main source of the importance any other system has 
acquired. 

The writer of this article has had many years* experience 
in the direction of a prison, and in the training of prisoners, 
not as a salaried officer, but in the discharge of the duties of 
an honoraiy appointment, and he has applied, as far as 
circumstances would permit, the theory of separate or in- 
dividual dealing with prisoners, especially with female con- 
victs, and the success has been so marked and gratifying, 
that no doubt is entertained that gp-eater completeness in the 
construction of prison houses, and more ample means to 
direct and aid the discharged convict, would result in very 
greatly extended benefits. 

The aid of discharged prisoners is an essential element in 
the work of prison science. Without that most of the 
labours of the moral teachers in prison must prove unpro- 
ductive. The circumstances of prisoners in county jails 
differ in some particulars from those of convicts in a peni- 
tentiary. Both have convicts, and these, of course, require 
nearly the same treatment and the same consideration. 

There should be aif agent, or officer, to have some place 
provided for the discharged convict, to see that he is not 
driven Jto a renewal of crime, and that his efforts for obtain- 
ing a living are not made fruitless by a want of some con- 
tinued watchfulness and advice, and some pecuniary aid. 

But in the county prison are fofind, besides convicts, all 
who are receiving light punishment, or awaiting trial. Many 

6o — 2 
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of these are quite innocent of the offence charged. The 
offences of some are really* almost imaginary, and in most 
cases the family suffers more by the absence of the father or 
mother than society would by the release of a dozen evil- 
disposed persons. An agent to interfere in such cases, to 
settle the difference of litigant parties, to provide a home for 
those that are homeless, and to be the friend to the friend- 
less in court, to answer the pressing calls of the oppressed, 
and to investigate the cause that he knows not to seek out, 
is almost an indispensable officer of the county prison. 

Penology, then, seems to include not only the pains of im- 
prisonment, but all that relates to crime from the law which 
defines the offence and prescribes the penalty, to the court 
that declares the character of the particular offence and pre- 
scribes the punishment, to the plan by which the State shall 
direct the administration of the penal laws, the system by 
which prisons are to be conducted, and to the plan and con- 
struction of prison houses to suit that system. 

When, then, a State has established a given system of 
prisons, has passed penal laws, established courts of justice, 
has selected a system of prison discipline, has constructed 
prison houses adapted to that system, and provided money 
and means to secure and reward the services of a faithful 
agent and servant, it may be said to have a penitential^’ 
system. Of course, as partly penitentiary and partly pre- 
ventive, there must be a house of refuge — a place of early 
reformation, &c. 

With regard to modes or plans of prison discipline, that 
of the separate system practised in the Eastern Penitentiaiy 
of Pennsylvania, in the United States, in the kingdom 
of Belgium, and in other parts of Europe, is regarded by 
the writer of this essay as beyond all question the best ever 
invented and applied. 

But the effect of that system must, in a great m&sure, 
depend upon its special application. 

The officers of the prison, the chief, the warder, the 
superintendent, the governor, or however otherwise he may 
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be designated, and all from him down to the lowest servant 
of the prison, have one great duty — paramount and special 
— ^that of enforcing the discipline of the prison, and making 
the convict understand that he is amenable to every rule of 
the prison, as he was to every law of the State. But the 
convict must see and feel that the enforcement of the rules 
proceeds from no spirit of unkindness, and no desire for the 
gratification of a personal pique. 

The enforcement of the laws of the prison is in no way 
incompatible with the fulfilment of the law of love. Driving 
the convict to the tread-wheel, one of the most cruel of all 
prison employments, may be done in a way to insure both 
obedience to rule and feeling for the ruled; and even the 
passing and throwing cannon balls, the most ridiculous of 
prison exercises, may be so enforced that the offender may 
escape the ridicule which the employment suggests. 

The execution of every prison law, the infliction even of 
punishment for some violation of that law, may be con- 
ducted in a tone and temper that shall create in the suifeter 
respect for the law, and almost love for the administrator 
thereof. 

The best disciplinary institution in the United States 
furnishes the example of a chief who never suffers even a 
slight offence to pass without “ comment and never suffers 
offence nor comment to move him from the quiet dignity 
that magnifies his office, and is sure to prevent a repetition 
of the offence that required visitation. 

He who would present entirely the subject of Penology 
must not begin with the penitentiary. The subject is not 
limited to the infliction of the sentence of the Court upon 
one found guilty of the violation of the laws of the country. 
The law itself and its enactments, tfie motive of the bill and 
the bearing of the law must be considered. 

In these times of easy access to legislative halls and of 
frequent changes of occupants, a legislator may manage to 
procure the passage of a bill, whfeh owes its existence to 
some desire to promote individual interest, or to gratify 
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personal revenge, and enable the author to escape public 
accountability by withdrawing into former privacy, or insur- 
ing immunity to himself by a boldness that shows him 
capable of sustaining himself against popular outciy, and of 
doing more wrong. 

There is another consideration which precedes the peni- 
tentiary, and that is the administration of the law. Few 
circumstances have contributed more to the increase of 
crime than the uncertainty and inequality of the decisions 
and instructions of courts and the verdicts of juries. 

The observer of events, especially of acts and their con- 
sequences, which bring men within the operation of the penal 
law of the State, cannot close his eyes to the most obvious 
fact that the actions of the criminal courts are often 
spasmodic. There are times when murderer after murderer 
is allowed to escape the prescribed penalties of his offence 
upon some plea of morbid philanthropy, some loose decision 
of the bench, or generally some most unaccountable verdict 
of**a jury ; and, when this practical insult to justice has 
arrested some public feeling, and the impunity of crime tells 
upon many individuals, there is an outcry agaist the par- 
ticular offence which negligent administration of the laws 
encouraged, and, forthwith, the other scale of the balance of 
justice rises, and suspicion and arrest are sufficient to ensure 
a verdict of guilty, and a season of Draconian sacrifice 
follows. A cycle of unprecedented crime and justice is fed 
with victims as if to appease an appetite sharpened by long 
abstinence. 

Where this essay may first be read there may be a lack of 
instances to sustain this assertion, so true where it is written. 
The history of proceedings of criminal courts, scarcely a 
generation past, shows fiow arbitrary may be the verdict of 
juries, and how opposite the testimony and the declared law. 
The escape of a criminal, upon some morbid feeling *of the 
jury, some qualm of conscience as to the verdict, is a power- 
ful auxiliary to crime and<an encouragement to the felon, by 
alluring him to count upon many chances of escaping the 
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vengeance of the law when he shall have exhausted his 
ingenuity in trying to escape the vigilance of the officer. 

The danger of neglect or bias of the bench needs not to be 
considered. Judex damnatur cum nocens absqlvitur. 

All that has been here written has reference to the punish- 
ment and reformation of the violator of the law, and volumes 
might be written to illustrate and enforce the views here set 
forth. But is there no preventive ? Must crime go on increasing 
with an increase of population and aggravated by pride that 
refuses labour, and augmented by the fluctuation of business 
that destroys the hope of success ? Must society be always 
moved to associations, to national and international con- 
gresses, to treat of the construction of prison houses, and the 
best mode of punishing felony and of reforming the criminal, 
and no one ask whether something may not be done to lessen 
the necessity of prisons as well as to alleviate their miseries ? 

At the present time, more than ever before, we hear good 
school learning recommended as the great preventative of 
crime. Where the school rises the prison loses its 

tenants.” The school master and the prison warden are 
said to live in antagonism, and the success of the former 
is the defeat of the latter, yet careful inquiry at the cell door 
of the prisoner — fourteen years of that painful but instructive 
employment of time — have shown that learning has little or 
nothing to do with preventing or promoting crime, however 
it may influence the character of the act. 

Send your children to what school you may, accompany 
their studies with the closest watchfulness and hasten their 
progress with all the stimulants of pride or of avarice, and 
you neither induce nor promote subsequent virtue. The 
more learning the^ more danger, unless that learning be 
influenced and sanctified by religion, by a sense of moral 
responsibilities, or accountability for moral deeds and for 
theif consequences. I am not speaking of denominational 
distinction, but of a cultivated conscience, whether that 
conscience be the demon of Socrates or the inspired intelli- 
gence of St. Paul, which was to be void of offence. And I 
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repeat that, while of the lower order of crimes I may have 
found more unlettered than lettered criminals, 1 have found 
the former more amenable to gentle, moral dealing than 
the latter. I have found all more tractable than is 
generally supposed, and they have manifested more intelli- 
gence to submit to some privation for the sake of virtue 
than it is usual to credit them with. I suppose three-quarters 
of all convicts who are discharged from prison might be 
saved from future crimes. 

The true preventive of crime, that which shall keep the 
young from the contemplation of unrighteous acts, and with- 
hold them from the desire of pleasure or profit from unlawful 
pursuits, is a religious foundation of learning and a constant 
recognition of moral duties in every lesson that is imparted. 
And while we hear on all sides of parents making sacrifices 
of means and feeling^ to give to their offspring a good school 
education, and see the objects of their solicitude and sacri- 
fice make use of this learning to facilitate and augment 
crimje, we recognise the applicability of the words of the 
English poet : — 

'* Train np yonr obildren in the way of rightcoasneBB, 

And food them with the bread of wholeBome dootrine.*’ 


IV.— THE PROPOSED GENERAL SCHOOL OF 
LAW. 

By George Stegmann Gibb. 

rPHE course which the discussion regarding Lord Selbome’s 
Bill for the establishment of a General School of Law 
has taken lately, is, we think, rather unfavourable to the 
complete success of the measure. There has been a great 
deal of discussion as to how far the Lord Chancellor isjjkely 
to give the Bill his support, and very little as to how far the 
Bill deserves that support. It is no doubt true that the Bill 
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cannot be passed into law, at least during the next Session 
of Parliament, without the Lord Chancellor’s support, but it 
is also true that, in order to that support, it may be 
necessary to abandon some of the most vital and important 
provisions of the Bill. For, although the Lord Chancellor 
was friendly in criticizing, it by no means follows that he 
will be equally zealous in promoting the measure. Even if 
his personal views were entirely in its favour, it must not be 
forgotten that he is a member of a party which is adverse to 
change, and that his position makes it necessary for him to 
give weight to party considerations. There is a danger, 
under these circumstances, that too much may be conceded 
in the endeavour to meet opponents’ views. Amendments 
have already been proposed which, as we shall endeavour 
to point out below, would, if adopted, render the whole 
effort for reform abortive. 

We propose, therefore, before directing our attention to 
the Bill itself, to consider what are its main objects. They 
are chiefly two. First, it seeks to improve the meagre«and 
unsatisfactory character of the educational facilities at pre- 
sent afforded to the students of either branch of the legal 
profession, and to devise some means of persuasion or com- 
pulsion by which guarantees may be obtained that the 
facilities offered will be taken advantage of by those for 
whom they are intended ; and second, it proposes to do 
something towards healing the disunion which has crept 
into the profession, splitting it into two separate and some- 
what antagonistic sections, the exclusive pretensions of 
each of which might be abated with equal advantage to 
themselves and to the public. 

While, however^ attempting to remedy these evils, the 
existence of which, in a greater or* less degree, is denied by 
none, the measure seeks to do more. The function of true 
refoftn is not limited to correcting abuses ; such an idea 
implies an utter stagnation of national life and mental 
effort. A wise measure of reform, or, as it might be more 
aptly termed, of progress, and this is especially true of all 
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matters relating to education, ought in part to create the 
want which it supplies. While using to the fullest extent 
the experience of the past, it should base its provisions, not 
only on what has been, but likewise on what can be, and 
should seek to' make men continually strive to i;each the 
highest point of excellence which a reasonable prescience 
can suggest. Lord Selborne's Bill, as we shall endeavour to 
show, does not fail to fulfil these conditions. 

The history of this measure and of the agitation which 
led up to it, is so well known that we shall not repeat it 
here. There is one fact, however, of which we should like 
to remind our readers, and that is as to the persons to whom 
belongs the credit of having set the movement on foot. At 
first sight it appears somewhat remarkable, that the great 
men who, in the early part of this century, fought the battle 
of legal reform so bravely and successfully did not attempt 
to do anything, or at least very little, for legal education. 
So overlaid with abuses was the law itself, that they were no 
doubt right in selecting the most pressing evils as those to 
be first attacked, but, had the progress of reform stopped 
where they left it, all their labour would have been in vain. 
For of what avail are improvements in the law, if those to 
whom the administration of the law is committed are left in 
a state of ignorance and narrowness, which renders inevit- 
able the introduction of fresh abuses 7 Those who belong to 
what is sometimes called the lower branch of the profession 
were the first to see this, and bestirred themselves to intro- 
duce a new and better system of legal education, with 
speedy, though partial success, so far as their own branch 
was concerned. The movement thus set on foot by attor- 
neys soon became general in the profession, and resulted 
in the appointment of two Royal Commissions to con- 
sider the subject, who reported, the one in 1846 and the 
other in 1855; Subsequently to the Report of the Confmis- 
sion of 1846, the Benchers of the Inns of Court, who had 
been called upon to do sojnething towards rescuing legal 
education from the state of lamentable decay into which. 
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according to the Report of the Commissioners, it had fallen, 
feeling that they were much too cumbrous and imperfectly 
constituted bodies to grapple with the work which had 
been set before them, formed eight of their number 
into a f* Council of Legal Education.*’ This step has 
been often used by the apologists of the Benchers to 
cover the multitude of their sins, and even to support a 
claim to the gratitude of the profession and the public for 
their efforts. We cannot look upon it in that light. On 
the contrary, it was a confession of inability to deal with 
the subject without some radical change in their constitu- 
tion ; and its value, either as a sign of the willingness, or 
as a testimony of the capacity, of the Benchers, by means 
of internal changes, to effect the requisite reforms, must 
depend upon the measure of success which resulted. That, 
it is well known, has been very small indeed ; and, in fact, 
it was on account of the utterly delusive and unsatisfactory cha- 
racter of these pretended reforms, and of their marked failure, 
that the second Royal Commission, that of 1855, wa^ ap- 
pointed, the only result of whose Report, which was still more 
able, exhaustive, and decided than that of the first Commission, 
was to make the Benchers give another turn to their educa- 
tional kaleidoscope, leaving, however, a complete and satis- 
factory settlement of the question as far off as ever. Then, 
in 1870, came the formation of the Legal Education Associ- 
ation. There were, in fact, three distinct stages in the 
progress of this question of legal education ; the first is 
marked by the Report of the Commission of 1846, the 
second by the Report of the Commission of 1855, and the 
third by the formation of an organized agitation in the 
Legal Educatioi^ Association.” In the first stage, little « 
more was done than to ascertain and point out the exact 
magnitude of the evil. In the second stage, matters were 
advinced a step farther; the Inns of Court had given 
some indication of what they understood by reforming them- 
selves, and the Commissioners plainly told them that what 
they had done was a mere mockery, and recommended the 
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adoption of a system of study and examination for the 
members of the bar, so thorough and satisfactory that it 
left little to be desired except its adoption in a permanent 
shape. But there they stopped ; they paid no attention to 
the needs of solicitors, and the recognition of that omission 
is one of the chief characteristics of the third stage alluded 
to above. 

Let us see, then, what the proposals of the Legal Education 
Association are. The sum and substance of these proposals 
is emphatically expressed by the Executive Committee, in one 
of their reports, in words that were quoted by Mr. Baron 
Amphlett when addressing the Association as its President in 
1873, as enunciating one, he afterwards shows that he might 
have said all, of the ^cardinal principles of the Association, 

that nothing short of a Central School of Law, not only 
open to students for both branches of the profession, but to 
the general public, and governed by a public and responsible 
body, would be acceptable as a complete and satisfactory 
settlement of the question.” 

Lord Selbome, in moving his resolutions in the House of 
Commons, on the ist March 1872, respecting the Establish- 
ment of a Central School of Law, said, in regard to what 
might be called the most cardinal of the principles of the 
association, “ This system should be comprehensive ; there 
should be nothing narrow in it; nothing bringing forward 
with unnecessary and premature jealousy the distinction 
which, in after life and practice, may exist between those who 
may addict themselves to different branches of the legal 
profession. In the stage of studentship, the great object is 
to give the benefit of the best system of instruction which 
you can confer, and which they will accept, to every body 
who will take it, and it is as desirable for those who will 
afterwards be attorneys and solicitors as for those who will 
hereafter be barristers, that they should have the best op*por- 
tunities of acquiring the utmost amount of the best possible 
knowledge.” 

The jealously guarded separation between barristers and 
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attorneys is matter rather of history than of principle or 
policy. Its origin and development can be traced with 
tolerable clearness. Although the early history of ‘‘men 
of the law ’* is somewhat obscure, two things are quite clear: 
the one, that the division of labour, which now exists in the 
profession, did not always exist, and the other that, long 
after the profession split itself into two sections, so far as 
duties were concerned, the education of the two sections was 
carried on in common. One element of confusion lies in the 
use of the word “attorney." When we first read of an 
“ attorney ” the word is used not to signify a lawyer at all, 
but simply some one who was permitted, by writ out of the 
Chancery, to appear in the stead of the defendant, ad lucran- 
dim vel perdendum^ Then it became not uncommon, during 
the 13th century, for pleaders or counsel to be constituted the 
“proxies or attorneys ’’ of the parties to suits,* and hence the 
word “attomatus” came to be applied to lawyers or pleaders. 
The word “ apprenticius," too, went through changes which 
are apt to lead us astray. Although it subsequently c&me 
to be used as a generic name for all counsel, it originally 
bore its natural meaning, and was confined to students. 
When, therefore, lawyers are spoken of as consisting of three 
classes, “servientes narratores” or seijeants, “attomati," 
and “apprenticii,” it is probable that these names, when we 
first meet with them at any rate, merely marked three grades 
or steps of advancement in the legal profession. It is not 
very clear when this was altered, and the seijeants and 
“attomati," though both recruited from the ranks of the 
“ apprenticii," became separate and distinct, and the duties 
of advocacy came to be exclusively performed by serjeants, 
or a lower grade 4 f pleaders, and the duties of a lawyer, 
other than advocacy to be performed, exclusively, or even 
generally, by “ attomati." Probably the distinction on both 
sides was of slow growth, and was not recognized as a dis« 
tinction at first, except in practice. It had certainly not 
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become an established and exclusive division before the middle 
of the fifteenth century.* After the division of labour 
became general it is easy to imagine that a certain jealousy 
would spring up between the two classes of lawyers. There 
would be constant watchfulness on the part of each that the 
other did not encroach upon acknowledged privileges, and 
there would, of course, be a border land, a number of 
functions which each section of the profession would seek to 
draw within the net of its own monopolizing privileges. 
This spirit of mutual encroachment and exclusion can be 
very clearly traced in the history of the Inns of Court and 
the Inns of Chancery. These Societies originally formed the 
component parts of a great legal university, the origin of 
which is generally attributed to the provisions in Magna 
Charta, fixing the Court of Common Pleas at Westminster. 
The court being made stationary, the lawyers, of course, 
settled near it; and, showing an example worthy of imitation 
by their descendants of the nineteenth century, their first 
card* seems to have been to make provision for the teaching 
of the law. They appear to have seen, too, that the control 
of legal education should be in some central and official 
body, for they immediately began to monopolize the teach- 
ing. Before their establishment, there had been schools of 
law in the City, but, in the twenty-eighth year of the reign 
of Henry III., the authority of the king was obtained to put 
an end to these rival teaching bodies. 

As our object is to show how and when the division of 
labour which separated lawyers into two classes took effect 
upon their education, we will not linger to trace, with any 
minuteness, the development and progress of the ancient 
prototype of Lord Selborne*s School of Law. What we 
wish to insist upon is, that there was a Central School of 
Law, where lawyers were taught and examined before being 
allowed to practise. The subjects taught had perhaps a 
wider range than would now be thought expedient, for we do 

* See ** A Sketch of the Ewrly Hietoiy of Legel Prootitioneni and of the Inna 
of Coart and Chancery/’ By Thomas Marshall, M.A. QoodaU, Leeds, 18CS. 
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not know that it is Lord Selborne’s intention that there 
should be attached to the proposed School of Law what Sir 
John Fortescue says existed both in the Inns of Court and 
the Inns of Chancery, ** a sort of academy or gymasium fit for 
persons of their station where they learn singing and all 
kinds of music, dancing, and such other accomplishments 
and diversions, which are called revels, as are suitable to 
their quality, and such as are usually practised at Court.*’* 
The regular and necessary course of training for a lawyer 
in those days was, that he should pass the junior stage of his 
studentship in an Inn of Chancery, and, when more advanced, 
become a member of an Inn of Court, where he completed 
his education. So long as lawyers were all of one kind, and 
the person united in himself the offices both of a counsel and 
of an attorney, there would not be much difficulty in enforcing 
an uniform course of training ; but, when the division into 
barrister and attorney was effected, it is natural that those 
for whose duties the less advanced course of study obtained 
in the Inns of Chancery was a sufficient qualification, would 
begin to cease furnishing themselves with an education more 
complete and more expensive than they seemed to require, 
and to commence the practice of their profession without 
becoming a member of an Inn of Court. Those intending 
to become barristers, on the other hand, were likewise 
interested in curtailing the length of their period of student- 
ship, and commenced to enter themselves as students of an 
Inn of Court before having received any preliminary training 
in an Inn of Chancery. It is easy to see how the effect of these 
irregular practices would gradually diminish the number of 
attorneys who were members of any of the Inns of Court, as 
welt as the number of barristers )yho became members of an 
Inn of Chancery. What was in its origin an irregularity 
ultiipately became an established custom, the result of course 
being that the Inns of Court were practically left to barristers, 
and the Inns of Chancery to attorneys, but without any 
practice or even thought of mufual exclusion. That was to 

* Fortescae, De Laud, Lflg., Ang., Cap. 49. 
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follow ; and the steps by which it was brought about are not 
difficult to trace. 

There can be no doubt that the discontinuance of the 
habit of completing their education at an Inn of Court must 
have had an evil effect on attorneys. It was as true then as 
it is now, that it is by a high standard of learning, and by 
that alone, that the character of a learned profession is 
maintained, and not by any artificial safeguards of wealth 
or rank, and the invariable effect of lowering the standard 
of learning, or of allowing it to sink, is to sow the seeds of 
dishonesty, corruption, and innumerable and pestilent evils. 
We find, then, that this voluntary retrogade step on the 
part of attorneys was taken advantage of for the purpose of 
excluding them from the Inns of Court. The ground was, 
as it were, prepared by an order, relating to the Inner 
Temple, made in the year 1556, 3 & 4 Ph. & M. (23 May), 
"that henceforth no attorney or common solicitor be ad- 
mitted into this House without the assent and agreement 
of this Parliament." Here we see the turn affairs were 
taking, the expression of a desire to obtain exclusive posses- 
sion of the Inn for barristers, but as yet going no farther 
than the assertion of a right to exclude attorneys, if it 
should be thought desirable to do so. The next move was 
not long delayed. In 16 Eliz. (A.D. 1574), an order was 
made, applying to all the Inns of Court, " If any hereafter 
admitted in court practise as attorney or solicitor, they to be 
dismissed and expulsed out of their House thereupon, except 
the persons that shall be solicitors shall also use the exer- 
cises of learning and mooting in the House, and so be 
allowed by the Bench." As the attorneys, unfortunately, 
were not inclined to use the " exercisea'of learning," this 
order was no doubt effectual in preventing, for the future, 
attorneys from becoming members of the Inns of Court, but 
the chief point to be noted is, that although the idea of 
separation and exclusion was manifestly gaining strength, 
there is yet no trace of an} objection, on principle, to the 
common education of barristers and attorneys. The next 
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step, however, is one easily taken ; a practice canotn exist 
long before reasons, more or less sound, will be invented 
to justify it. Accordingly, on the 7th November, 1614, forty 
years after the date of the last order, and when, therefore, 
its full effect would have been attained, and the attorneys 
who were, at the time when it was made, members of the Inns 
of Court, would have died out, another order was made crown- 
ing the edifice which had been built with such cautious but 
persistent design ; “ For that,** it runs, “there ought to be 

preserved a difference between a counsellor-at-law, which is 
the principal person next unto serjeants and judges in ad- 
ministration of justice, and attourneys and solicitors, which 
are but ministerial persons and of an inferior nature ; there- 
fore it is ordered that from henceforth no common attourney 
or Sollicitor shall be admitted of any of the four Houses of 
Court.** 

We thus see the causes and the development of the sepa- 
ration which Lord Selborne*s Bill seeks to cure, so far at 
least as education is concerned. We do not mean to argue 
that because barristers and attorneys were formerly educated 
together, they should, for that reason alone, be so now. 
Such an argument would be as weak and puerile as that 
which points to the existence of a separate system of educa- 
tion as a valid reason why a common system should not be 
introduced. But w'e are at least entitled to summon the 
past to testify against the wisdom of the existing system, by 
showing that its origin was due to a decline of legal educa- 
tion, that its progress was fostered by self-seeking motives 
and retrograde unenlightened views, and that its final estab- 
lishment was obtained by a position of aggressive antagonism 
being taken up by»one branch of the profession. Surely, 
then, if we have now come to desire a better and more 
systematic education and to wish for more harmony between 
the {wo branches of the profession, our objects cannot 
be better gained than by reversing a policy which, in its 
origin, was the result of views the reverse of those which are 
now held. 

61 
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It is scarcely necessary to advert to the once common 
notion that the dignity of the bar would be affected 
by intermixture in lecture rooms with solicitors. That feeling 
was very strong not long ago; the isolation of the two 
branches of the profession having bred, as it naturally 
would, positive dislike and rivalry between them. 
An amusing instance of the influence of the feeling 
above alluded to was shown in the examination of 
one of the witnesses before the Commission of 1846. 
Lord Westbury, though justifying his objection by no 
further reason than the famous one given to Dr. Fell, was 
content for its sake to forego all the advantages which would 
flow from a system by which all persons intending to follow 
a public, though not a strictly professional career, could 
have an opportunity of obtaining some legal instruction. 
He said, speaking of the proposed lectures to be given under 
the direction of the Inns of Cqurt, " If these lectures were 
open to all, they would be open to attorneys and to the 
clerics of attorneys, and I confess I should object to that 
intermixture, and on tiuit ground I have not proposed that 
they should be open to any but students for the Bar and 
barristers called to the Bar.” Hi^ Scotch training, or it 
may be the different character of the man, kept Lord 
Brougham from sacriflcing a reform to a sneer. When 
giving evidence before the same Commission, he was asked, 
“ How would your lordship propose to deal with the pro- 
fessional education of solicitors ; would you allow them to 
profit by the advantages held out to the higher branch of the 
profession ? ” and answered, “ Decidedly ; I would allow 
them to attend exactly the same classes with the other 
students.” It is indeed extraordinary!- how the vindictive 
and contemptuous spirit apparent in Lord Westbuiy’s 
answer should have ever existed. At no time have the two 
branches of the profession been recruited from different^:anks 
of society. It has always been the most common thing in 
the world that, of two members of the same family, one 
should became a barrister and the other an attorney. There 
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are, of course, many exceptions to be found in both branches of 
the profession; and the existence and frequency of those 
exceptions is one of the most creditable facts in their history. 
Though a monopoly, the legal profession is not a monopoly 
of rank, or wealth, or influence, but, while open to influential 
mediocrity, it is equally open to obscure merit. 

Now, although we are prepared to contend, that by show- 
ing that there is no reason why barristers and attorneys 
should not be educated together, we conclude the question 
in favour of common education, it may be well to consider a 
few of the substantial arguments on both sides. The chief 
if not the only arguments against mixed classes are con- 
tained in the following extract from the Report of the 
Commissioners of 1846: — ‘‘The Inn of Court has a juris- 
diction of its own in harmony with the whole course of the 
proposed education, but the Solicitor who is without its 
pale would stand in an anomalous position as a mere extern 
listener. It must also be remembered that many of the 
lectures would scarcely be appropriate and special enough 
for his wants. . . . The same may be observed of the 

examinations.** 

As to the first objection, we confess that we cannot, to our 
own satisfaction, fully appreciate its meaning. But, if the 
figurative language employed merely mean, that because 
solicitors cannot, according to the then and now existing 
rules of the Inns of Court, be admitted as members of these 
privileged societies, they would therefore be unable to obtain 
any instruction from lectures delivered under the direction of 
these Societies, then the proposition amounts to this — that, 
admitting the proposed common education to be desirable, yet 
it cannot be cariied into practice because the self-imposed 
rules of the Inns of Court do not provide for it. The proper 
answer to any such contention was given by Lord Sclborne, in 
coficluding his speech in the House of Commons, on moving 
the Resolutions respecting the proposed Central School of 
Law, when he reminded the Jlouse that its authority was 
paramount to that of the Inns of Court, and that, if they 
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did not choose voluntarily to acquiesce in approved mea- 
sures of reform, they could be forced to do so. But the 
Inns themselves have since receded from the position taken 
up for them by the Commissioners, by admitting solicitors 
to the lectures set on foot by their latest scheme. And Lord 
Selborne’s Bill most admirably meets any difficulty which 
might arise from the nature of the constitutions either of the 
Inns of Court or of the Incorporated Law Society, by leaving 
to these respective Societies their independence in all matters 
save in that of legal education, and by creating a new body, 
whose special and sole function will be to provide and regu- 
late the new system of education, and who will be chosen 
so as to represent the views and interests of, and thus to 
bring the new arrangements into harmony with each of the 
different societies. 

The next objection raised to mixed education is, that the 
lectures ** would scarcely be appropriate and special enough for 
a solicitor’s wants,” and the same is said of the examinations. 
Now this raises the whole question of what a solicitor ought 
to kribw, and how he ought to be taught. We have not 
space to enter into a full discussion of this subject, but the 
approval with which we regard Lord Selborne’s Bill rests so 
largely on our views with regard to this question of allowing 
attorneys to share in the proposed reforms, that we shall 
state a few of the reasons which lead us to dissent from 
the hesitating and qualified doubt of the Commissioners. 

The idea that lectures appropriate to the wants of solicitors 
must be different from those required by barristers, rests on 
an entire misconception of the distinction between barristers 
and solicitors. That distinction is, it is well known, not 
universal. Though not peculiar to England, it does not 
exist either in the United States or in Canada. The principle 
on which alone it can be justified, if indeed it can be called 
a principle, is that of the expediency of a subdivision of 
labour. But the line of division, where the solicitor’s duty 
ends and the barrister’s begins, is a veiy vague one, at least 
in practice. It varies indefinitely according to the capacities 
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and habits of the solicitor, the wishes of the client, and 
innumerable circumstances, trivial and important, peculiar 
to each case. On one point only is there anything like a 
well defined distinction, and that is, that the duties of 
advocacy are, in the superior courts, performed by barristers. 
But, to be quite fair, we will not take that as the only dis- 
tinction, but will admit that, in practice, whenever a case 
arises on which the law is the least doubtful, it is submitted 
to a barrister for his opinion. Now there are several reasons 
for this. No doubt one of them is, that a barrister, having 
become, by reason of the course of his study and practice, 
more learned in legal book lore than a solicitor, is able more 
easily and more speedily to anticipate what a judicial decision 
on the case in question would be. But not a few cases are 
sent to counsel for advice, for no other reason than that, under 
the present pernicious system of charging, it pays a solicitor 
better to do so ; he has no trouble, and, in addition to the 
charges which he would have obtained if he had done the 
work himself, which are not abated by one shilling, he can 
charge for all the additional attendances on counsel, and for 
extra copies. Of course the client is correspondingly the 
loser. But that is not all ; for not only does the system of 
filtering the law through two agents, where one would 
suffice, mulct the client in more costs, it deprives him at 
the same time of any redress if the advice given should turn 
out to be grossly incorrect and foolish. 

There is one other cause of cases being sent to counsel 
for advice which operates very widely. The law of 
England is an undigested and immethodical mass. In nine 
cases out of ten the only difference between a lawyer and a 
layman is, not that*the former knqws the law and can tell it 
off-hand, but that he knows where to find it. Now few 
solicj^ors have good libraries of reports of decided cases, and 
as the great majority of cases that arise depend for their 
decision on case-law, the solicitor has not at hand the means 
of giving an opinion. We think it will be found that solicitors 
in small practice, with few or no bpoks, send a much larger 



95^ THE PROPOSED GENERAL SCHOOL OF LAW. 

proportion of cases to counsel for advice, than solicitors in 
large practice with good libraries. Of course we are not 
speaking now of difficult and complicated cases, which, even 
if there were no recognized distinction at all between 
barristers and solicitors, would generally be sent for advice 
to men with special aptitudes, but of the thousand and one 
cases which arise in daily practice, and on which, under a 
proper system, the solicitor should need no advice at all. 

Our contention is that, if solicitors were properly educated, 
they would not only be more competent to do what is cer- 
tainly within the scope of their duties, to form and to give 
an opinion on legal questions, but they would also, 
to the great advantage of the public, be more ready to look 
upon it as their duty to do so, and to make provision accord- 
ingly. It may be said that the public would suffer more 
than they do at present from rash opinions given by incom- 
petent persons. And we are quite ready to admit that, so 
long as the education of solicitors is pinched and starved as 
it now is, the public must put up with the expense of having 
two agents in small matters as well as great, and agents 
too, who have not even so much as a divided responsibility. 
But if the education of solicitors were properly provided for, 
the interests of their clients, and the higher interests of the 
law, would be as safe in their keeping as they now are in 
the hands of barristers. Pressure of other and incompatible 
duties is often given as a conclusive reason why solicitors 
can never either acquire, or keep up, an extensive knowledge 
of the principles of law. Wc think, however, that the want 
of proper training has more to answer for in that respect 
than the want of time. 

We are not sure that, we can quote *the sanction of the 
Legal Education Association for the tendency, at least, of 
these views. Many members of it have repeatedly and 
expressly disclaimed any wish to alter, either directly or 
indirectly, the present duties performed by barristers and 
attorneys. Neither are we at present advocating any such 
change. Wc simply wish to see duties that are admittedly 
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within the province of attorneys more faithfully performed 
by them ; and that cannot and will not be done, till some 
improvement is made in the system of teaching them the 
principles of law. 

But, even if the common practice of solicitors at the pre- 
sent day is considered, the teaching supplied is wholly in- 
adequate to their wants. It is the greatest mistake in the 
world to suppose that the duties of a solicitor are more 
those of a business man than of a lawyer. In London at 
any rate not a day passes without a solicitor, if he is in fair 
practice, being called upon to perform duties which require 
the possession of a considerable store of legal learning, and 
the exercise of the highest faculties of reason and judgment. 
True, he has to combine knowledge of business with know- 
ledge of law, but that is a reason, not for less, but for more 
careful training. Unless he has received a systematic and 
liberal education, he will be unable to meet the demands 
upon him, which, it must be remembered, are usually of a 
more sudden nature, and call for more prompt decision, "than 
is generally the case with barristers. 

We have already alluded to certain suggested changes or 
modifications of the scheme embodied in Lord Selborne’s 
Bill, which would, in our view, if adopted, go to defeat the 
whole of the improvement expected to result from it. The 
most important, and, to our thinking, fatal of these sug- 
gested amendments, is one which comes from professed 
friends of the measure, but whom, if the Lord Chancellor 
were not amongst the number, we should prefer honestly 
and bluntly to call opponents. These friendly critics are quite 
prepared to allow the measure to become law, if the func- 
tions of the new School of Law are restricted to those of a 
mere examining body. Now, unfess every one of the argu- 
ments, by which we have endeavoured to show that a reform 
sucii as that proposed by Lord Selbome is needed, are 
irrelevant and vain, it will be seen that what is wanted is, 
not a new examining body, but k new teaching body. If the 
office of the new school were limited to looking after the 
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examination of those seeking admission to the bar, or to the 
roll of solicitors, we cannot see why that object could not 
be gained by much simpler machinery than that proposed by 
the Bill, or, in fact, why there should be any change in the 
present system. The only effect of creating the new body 
would be to give a few solicitors a voice in regulating the 
examination of barristers, and vice versa. And then they 
would only have to give an empty sanction to the 
existing arrangements and examinations; for we do not 
believe that the present system of teaching would admit of 
any more tension on the examinations than noW exists. The 
present system of examination both for barristers and solici- 
tors is a fair one; its chief defect being that there is no 
guarantee for its permanence or expansion ; but that defect 
is rather a cause of future failure, than of present imper- 
fection. 

The only use of examinations is to test the efficiency of 
previous training. Of themselves they are direct evils. 
The)^ encourage a system of cram, and bad habits of study ; 
as Wolf said ‘‘ Perverse studet qui examinibus studety We 
are too apt in England to put excessive trust in examinations, 
and to think, that if a student can pass a fair examination at 
the end of a few years, he has therefore got a good training 
during those years, and has made a good use of it. Even 
where the means of obtaining a good training exist, as they 
do not in this matter of legal education, that is quite an 
unsafe conclusion. In this respect the Germans hold far 
more correct views than we do. This is pointed out by an 
able writer, one of the most competent authorities that could 
be quoted, in a recent book. “That a boy,” he writes, 

should have been for a certain number of years under good 
training is what, in Prussia) the State wants to secure ; and 
it uses the examination test to help it to secure this. We 
leave his training to take its chance, and we put the examin- 
ation test to a use for which it is quite inadequate to try and 
make up for our neglect.” * 

* ** Hisbor Schools anti Universities in Germany,** by Matthew Arnold, D.C.L. 
Snd Edition. Maemilian and Go. £S74. 
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But, in addition to these objections to making the new 
School of Law a mere examining body, there is another, 
still more fatal, viz., that, by doing so, the great object of 
assimilation in education of barristers and attorneys would 
be entirely lost. Even if they had to undergo the same 
examinations, which is no part of Lord Selbome’s scheme, 
still they would be left to pick up their knowledge of law 
in the present haphazard and eccentric way, and there 
.would be none of that joint effort and harmonious relation* 
ship! the^troduction of which would be one of the most 
valuable e^e^!t»^^the new School. 

Another part m the scheme which we consider of great 
importance is, that the proposed School should be central, 
and conducted on a large and liberal scale. Of course, 
financially, that is the only practicable scheme, if the School 
is to be self-supporting. But on other grounds it is desir- 
able. We cannot but think that Lord Coleridge, when he 
said that to teach English law, understood in the ordinary 
sense, by means of lectures, is a pure delusion,” giving as a 
reason for his opinion that the law was unscientific in form, 
he just reversed the proper way of looking at the subject. 
Our view is, and here we are supported, not only by the 
authority of almost every eminent man who has spoken or 
written on the subject, but also by the experience of other 
countries, that the unscientific character of English law is 
due, not to any inherent defect in the law itself, which 
renders it impossible to reduce it to a system, but simply 
to the want of scientific and systematic teaching. The fact 
that Blackstone’s Commentaries, a work which has always 
been esteemed as one of the best and most authoritative 
books on Englislf law, was the product of teaching by lec- 
tures, and that the same may be said of many of the best 
known books of other countries, such as Kent’s and Story’s 
works in America, and Von Savigny’s in Germany, is of 
itself sufficient, as Lord Selbome pointed out, to refute 
Lord Coleridge’s opinion. ’ 



960 THE PROPOSED GENERAL SCHOOL OF LAW. 

If, then, teaching by lectures is the best way of teaching 
English law, we must obtain a supply of lectures of the best 
quality possible. This can only be done by establishing a 
central School, which, on account of the emoluments, 
position, and other advantages that it will be able to offer, 
will attract to itself competent lecturers. The difficulty of 
obtaining good teachers, and the difficulty of becoming a 
good teacher, are more recognized now than used to be the 
case. Teaching has come to be looked upon as both a 
science and an art, and a very difficult art too ; one that 
requires a life’s devotion to learn it. Before the teaching of 
law can be effectually and permanently improved, a new 
body of teachers must spring up, men who intend to devote 
themselves wholly to the teaching, and not to the practice, 
of law, and who will thus form a class of academical 
lawyers ; and in order to obtain men of sufficient talent for 
these objects it is essential to offer the advantages which a 
Central School of Law could alone afford. At present the 
various lecturers are often able men, but, those of them who 
are so, merely take to teaching as a means of earning a 
livelihood until they can get into practice. No man of ability 
would be content to look forward to bis life’s success being 
limited to a professorship in the Inns of Court, or a lecture- 
ship at the Incorporated Law Society. 

We have dwelt at such length on what we conceive to be 
the objects of Lord Selborne’s Bill, and the abuses it is 
intended to correct, that we have no space left to describe 
with any fulness the machinery by which the Bill proposes 
to effect its ends. It creates an entirely new body, with no 
official connection either with the Inns of Court or with the 
'Incorporated Law Society, but having* a connection by 
representation with each of'them. Hence the Bill, and this 
we think is its principal weakness, provides for legal educa- 
tion without reference to the funds which are held by *the 
four Inns of Court, in trust for that very object ; in the case 
of two of them on an express trust. The Bill originally 
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contained a-scheme for the reform of the constitutions of the 
Inns of court, but, out of eagerness to secure the passing of 
the School of Law part of the Bill, all the clauses relating to 
the reform of the Inns of Court were embodied in a separate 
Bill. Now there is a danger of going too fast. The importance 
of passing the School of Law Bill without delay is no doubt 
great, but, if the effect of doing so were to render it im> 
possible afterwards to obtain any reform of the Inns of 
Court, or the application of any of their funds for the 
purposes for which they are held, we think that the saving 
of a few years’ delay would be dearly bought. 

The Senate of the new School of Law is to consist of 
thirty-eight members, eight of these being ex o^cto members, 
viz . the Lord Chief Justice of England, the Master of the 
Rolls, the Lord Chief Justice of the Common Pleas, the 
Lord Chief Baron of the Exchequer, Her Majesty’s Attorney 
General, Her Majesty’s Solicitor General, and the president 
and ex-president for the time being of the Incorporated Law 
Society ; ten being nominated by the Crown ; four by the 
Benchers of the four Inns of Court ; four by the Council of 
the Incorporated Law Society ; and of the remaining twelve, 
six are to be elected by the barristers, and six by the 
solicitors, who are members of the General School of Law ; 
barristers electing barristers, and solicitors, solicitors. Thus 
equal representation on the Senate will be secured to both 
branches of the profession, and the members elected will be 
fairly representative of the general body of the profession. 
The solicitors will be better off than the barristers in that 
respect, because the members elected by the council of the 
Incorporated Law Society will be delegates of delegates, and 
thus the control bf their election will ultimately rest with th& 
general body of solicitors, which will not be the case with 
th^se members elected by the benchers, who are not 
a representative body, either in constitution or feeling. 
On the other hand some solicitors are not quite fairly dealt 
with. It is apparently assumed that the Incorporated Law 



962 THE PROPOSED GENERAL SCHOOL OF LAW. 

Society is on the same footing as the Inns of Court so far as 
membership is concerned. That is not so. Admission to the 
bar lies through an Inn of Court exclusively ; but there are 
numerous solicitors who are not members of the Incorporated 
Law Society. This requires amendment ; and the amend- 
ment which we should like to see introduced would be, one 
that would broaden the foundation of the scheme, and 
strengthen the guarantees for its vigorous working, by giving 
the election of all the ten barristers, and the ten solicitors, 
who are to be members of the Senate, to the general body of 
each branch of the profession, thus allowing the Benchers 
of the Inns of Court, and the council of the Incorporated 
Law Society, the same amount of representation as other 
individual members of the profession and no more. 

The teaching part of the scheme is provided for by the 
Z4th section of the Bill, which gives the Senate power to 
establish professorships, and to regulate the course of in- 
struction. The i6th and 17th sections provide that no 
person shall be admitted to practice as a barrister or 
solicitor unless he has obtained from the General School 
of Law a certificate of proficiency in such subjects as shall 
be required under the provisions of the Act ; and this general 
enactment is qualified by the aoth section, which enables 
the Senate to make regulations, accepting degrees of 
other Universities as equivalent to the above mentioned 
certificates. 

The mode in which the subjects of examination are to be 
settled is rather cumbrous. The examinations for the bar 
are to be settled by a majority of the Senate, subject to the 
concurrence of a majority of the barrister members present, 
t£iere being, in the case of a difference of opinion between 
the two majorities, a right of appeal to Her Majesty as 
'Visitor, who shall have power to refer the appeal to su<ji 
of the Judges (not being members of the Senate) as Her 
Majesty shall think fit. The examinations to be imposed 
upon solicitors are to be settled* in a similar manner. 
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Although there are of course several points of detail 
which, after a full discussion in Parliament, may be altered, 
and probably improved, we hope that all the mam principles 
embodied in the Bill will be retained in their integrity. The 
result, we confidently trust , will be that the legal profession 
in England will, in the future, be still more deserving of the 
confidence and respect of the nation than it has been in the 
past, and that to those who, by assiduous devotion, may 
render themselves worthy of the destiny, justice may yet 
reveal many more of Her higher truths and deeper mysteries, 
for the guidance, under the blessing of Divine Providence, of 
our own and other nations. 


CORRESPONDENCE. 

Intestate Succession. — ^The author of the paper on this 
subject, which appears in our September number, points out 
a mistake he made, and which he discovered through a 
similar point arising in practice only on the very day our 
magazine was published. On page 802 he says : “ Under 
the present system, to prove descent of such a near relative 
as a nephew from an uncle it is necessary to show the 
marriage of the nephew’s grandfather, and, if not described 
in the register as a bachelor, that he had not had a son by a 
former wife.” Assuming, as the author did, the uncle to 
have been the purchaser, and therefore the person from 
whom the descent was to be tracgl, he was wrong in saying 
that it was necessary to shew that the grandfather had not 
had I son by a former wife. The uncle and the nephew, 
if sprung from the same marriage of the grandfather, would 
be of the whole blood to one another, while a descendant 
of a former marriage would be of the half , blood only to 
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both, and therefore his claim would be postponed. 
The author adds that the case he met with in practice 
well illustrates the trouble, expense, and inconvenience of 
the present system. To show title to a property by no means 
large he must have gone back to a first marriage which 
took place more than 150 years since. However, from a 
second marriage both the purchaser and another claimant 
derived descent, and therefore his client had no claim. 


BOOK REVIEWS. 

Wilkes, Sheridan, Fox; the Opposition under George 
THE Third. By W. F. Rae. (London : W. Isbister and Co. 
1874.) Contests between the Houses of Parliament and the 
Judges are not likely to be as prevalent in the time to come as 
disputes between the Bench and members of the Bar, particularly 
with reference to the law of libel and those extra-forensic utter- 
ances which may appear to be breaches of the privileges which 
the bench claim by prescription. Mr. Rae’s work, however, will 
be found interesting not only to the politician, but also to the 
constitutional jurist, in case any great question affecting the pri- 
vileges either of the Commons or the Bench comes again to be 
publicly discussed. The law of general warrants, indeed, is now 
settled, so are most of the points that formerly gave trouble 
respecting the privileges of the Commons ; nor is the recent 
transference of jurisdiction to the judges in respect to contested 
elections likely to be soon revoked. Nevertheless, constitu- 
tional doctrine is so apt to be brought into question that a 
compendious work like that of Mr. Rae, treating, as it does, of 
so distinguished a tripod of eloquent statesmen, will be found 
useful to the practical jurist as well as to those who desire correct 
information respecting the political career and opinions of Wilkes, 
Sheridan, and Pox. Of the many histories and memoirs relating 
to the period here treated of, the work under notice is not the 
least interesting or instructive. Mr. Rae, who is already favour- 
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ably known as the translator of M. Taine's Notes on England^ 
has imparted novelty to several old subjects by the excellence of 
his style, as well as by his judgment, sagacity, and general 
powers of exposition. His anecdotes, criticisms of character, 
and sketches of party, will vie with those in that ideal biography, 
Moore's Life of Sheridan^ while the greater width of his platform 
has permitted him to indulge in more freedom of movement, 
than was open to Moore. The frequent references to authorities 
show that the author is a conscientious historian. He has 
performed his task well, and it is to be hoped that the present 
work is only the prelude of more good things to come. We shall 
have occasion to refer to this book in the series of articles about 
to appear on the Law of Libel. 

The Licensing Acts, 1828, i86g, and 1872-1874, containing 
the Law of the Sale of Liquors by Retail and the Management of 
Licensed Houses, with Notes to the Acts, a Summary of the Law 
and an Appendix of Forms. Second edition. ' By J. M. Lely and 
W. D. I. Foulkes, Barristers-at-law. (London : Henry Sweet, 
3, Chancery Lane. 1874.) — The public interest which has attaclied 
itself to the only measure of any importance passed during the 
last Session of Parliament may account for the large number of 
books which have already appeared purporting to explain the 
Licensing Act, 1874. The piecemeal and contradictory enact- 
ments, and the endeavours made by our Legislature to shift 
responsibility on to others, has rendered the work of writing a 
clear and concise treatise especially difficult. It is, therefore, no 
small praise when we say, that a careful perusal of the work 
before us, will give the general reader an idea of the general pur- 
port and scope of existing laws, while the index of cases, and the 
appendix of forms will be found most valuable to the legal prac- 
titioner. A History gf the Law, which prefaces the book, to- 
gether with the summaiy and tabke of offences, have been 
arranged with a view to speedy reference. The Licensing Acts 
have been divided into three parts, i. The Licensing Act of 
1828 and the Amending Act. 2. The Wine and Beer House Act, 
1869, and the Acta which it recites,^ the subsidiary Acts being 
interpolated in their appropriate places. 3. The Licensing Act, 
1872, with interpolations of the Act^ of 1874. The marginal 
notes of the Queen's printers, have been rc-written, and though 
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this may have some advantages, we much question the wisdom 
of omitting them altogether. 

Special reference is made to the Acts in force in the Metropolis, 
and the rules of the Middlesex Sessions for the Licensing Com- 
mittee have been printed by way of sample. With regard to 
these last we would only say, they suggest to our mind that, when 
once ihe much desired codification of the Licensing laws has 
1 >eefi decided upon, it would be very desirable that the draft bill 
should be produced under the direction of a Select Committee 
.of practical Magistrates. At present, points which would occur 
to the most unobservant of practical men, are forgotten. Take, 
^f9r example, the cumulative punishment for drunkenness, xob. on 
^e first conviction, 20s. on the second, and on a subsequent con- 
viction within twelve months, £2, with hard labour in default. 
This provision of the law, though much to be praised for its in- 
tention in adopting its cumulative system, is practically in- 
operative, as though the second conviction may take place at the 
same court, the first Conviction must be returned to the Clerk of 
the Peace, from whom a copy must be obtained to be produced 
before the magistrate, by the constable who was present on the 
first occasion. This is obviously a roundabout course, which 
might have been prevented by a few words, making each magis- 
trate's court, a court of record for its own purposes Where, as 
in the metropolis, scores of drunkards are daily convicted, and 
the staff of clerks is small, hundreds of offenders escape their due 
punishment, because the convictions are not returned. Many 
other similar matters we might easily point out, but they will 
readily occur to to those who peruse Messrs. Lely and Foulkes 
little work, which has been carefully collated, and which we feel 
certain will take its place by the side of many productions of 
more known authors. 


APPOINTMENTS. 

Henry Longley, Esq., has been appointed the third Charity 
Commissioner for England und Wales ; and R. A. Fisher, Esq., 
has been appointed Judge of the Bristol County Court. 
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- . I.— ADDRESS ON JURISPRUDENCE AND 

• > AMENDMENT OF THE LAW.* 

By the Right Hon. Lord Moncreifp, Lord Justice Clerk 
of Scotland. 

rPHERE are two points of vieWfrom which Jurisprudence 
^ is generally regarded. One, that from within, whence 
she appears to the priests of the sacred temple of ju^^ice, 
who venerate even her' must trivial rites, and guard her 
mysteries from the profane. That is the professional aspect 
of the science. The reverse of the picture is the appearance 
she presents to the unwilling votaries who are forced to do 
homage at her shrine — to whom she not unfrequently seems 
to be arrayed in motley robes, addressed in an unintelligible 
jargon — issuing incoherent mandates, and making little but 
a lottery of strife. 

In discharging the duty you have imposed on me to-day 
I shall not represent either class. On the occasion of this 
Congress, which I regard as a kind of privileged festivity, 
at which solemnity is entitled to relax, and authority must 
submit to be treated with familiarity, I feel inclined to avail 
myself of my temporaiy freedom, and in a few desultory 
remarks to bring some of the rescripts of the law to the 
test of general analysis and of practical utility ; to inquire 

* Delivered u Preeideat of the JarUpradeace Department at the recent 

Social Sdenee Cangren. Glugow. 
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how far, apart from technical rules of art, jurisprudence 
with us succeeds or fails when it enters the domain of 
ordinaiy life, and to point out some general principles by 
which we ought to be guided in our efforts for the amend- 
ment of the law. If, in the views I am about to suggest, 
I shall Seem to shake the time-honoured branches of the 
sacred oak too rudely, or to do violence to the reverence 
due to old tradition, I have only to claim the short-lived 
privilege of the position which, by your favour, I occupy, 
and to protest that I do not intend to hold myself committed 
at any time, or in any way, to any of the speculations of 
this passing hour. 

“Although it rests on some broad principles, which are 
true at times, and under all conditions, yet apart from its 
operation on ordinary life, law has no empire. It is a 
science in so far as it beats in unison with the pulses of 
society, otherwise it is only a name. But within that sphere 
how great and varied are its aspects. Stripped of its ex- 
ternal trapping^, its technical phraseology, and its rules of 
art, so uncouth and distasteful to the public, and so dear to 
the more intense of its votaries, what pursuit in the whole 
range of intellectual labour is so full of the very essence of 
romance ? Poetiy and fiction aim only at the production of 
counterfeits — artistic imitations of those things which are the 
lawyer’s stock-in-trade. The poet and the novelist deal with 
shadows only ; he alone is conversant with the substance. 
The pathos and sublime of human life meet him every day. 
Fiction may be strange, but the lawyers finds facts stranger 
still. The emotions which stir the heart, the objects which 
prompt to action, the impulsesjof hope or fear, a joy or g^ef, 
or love or hate, all comes to the lawyer at last. He aids at 
every turn of Fortune’s .wheel, although sometimes but 
scantily thanked when the turn is served. 

If, then, the study and practice of the law be dry* and 
dusty, as is the popular limpression, it is not because of the 
absence, but of the consttyit presence, of the elements of 
sentiment and human interest. The lawyer cannot stop to 
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cull the flowers in his path, for his objects are too real and 
too important to be the sport of imagination, and life is too 
short and time too precious to admit of his dallying by the 
way. But [the exercise of our profession need not on that 
account, nor does it, blunt the fancy or harden the heart. 

But my present object is not to exalt the merits of our 
g^ild, but to use these characteristics of law for a purpose 
more cognate to the objects of our present meeting. Law 
indeed is a miniature and compendium of life ; and it ought 
to represent, as it professes to do, life as it is — not life as it 
has been, or as we may hope it may be, but the busy, earnest 
throbbing of the great arteries of a living community. But 
between the reponses of the oracle, and those it ought to give 
forth, the chasm may be great. For what avails it how 
logical, how symmetrical, how philosophical may be the 
system we have to administer, built by the learning of more 
than twenty centuries, if it be not made to fit the emergen- 
cies of the day and the hour ? 

Thus in the great ocean of jurisprudence we have two 
contrary currents — administration and legislation ~ one 
setting in to the past, the other to the future. For those 
who administer the law, it is immutable. That which has 
been is that which shall be, and should be. The perfection 
of the science — which never can be perfect until mankind is 
so, and then it might be dispensed with — is, that its precepts 
should ever continue as they have been; and the judge is 
condemned if the ancient landmarks are removed* When 
new occasions arise the old occasions must be invoked to 
solve them, and the old maxims and old formularies must be 
sought for at the fountain-head. 

But While law in its own eyes is immutable. Time, the^ 
devourer of all tilings, even of Jaw, changes those objects 
for which alone law exists, silently abrading surfaces, effac- 
ing^features, raising land here, submerging it there, until 
the end and purpose which the law was made to serve has 
disappeared altogether, or is so^ altered in its incidents and 
its surroundings as perhaps to invert the effect of its provi- 
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sions. This is a process in constant and daily operation, 
and one which the administration of the law is powerless to 
prevent or provide for. It is a process also which lawyers 
are slow, and perhaps unwilling, to see. It is hard enough 
to learn the law as it is, without being obliged to look beyond 
its confines, and to note how far it squares with the times, 

. So an aggrieved community wait until the current of legis- 
lation sets in towards the future, and, taking warning by 
the past, provides for increased equity and security. 

But legislation limps with a very tardy foot. The dull ear 
of the goddess must be long invoked, and hecatombs of 
injured suitors must be sacrificed on her altar before she 
relents and redresses. The grievance must be great and 
general : in other words, a considerable number of people 
must have suffered injustice before others shall be protected 
in time to come. Thus, while the country watches at the . 
gates of the Legislature until the tale of suffering shall be 
complete, there is always a tendency on the part of the 
administrators of the law to make the new complication fit 
the old category. So it would almost seem in some instances 
that, as social relations and customs change, ingenious subtle- 
ties and devices are resorted to, to enable courts to apply 
rules which were meant for one purpose to another for which 
they were not meant, and to use them to solve combinations 
of fact of which the makers of the law never dreamed. 

But when the ingenuity of lawyers and courts of justice 
has effectvally surmounted by subtle analogy the difficulties 
of a case unprovided for, forthwith arise suckers and shoots 
innumerable from this new root, the original subtlety 
being in. its turn adopted as a principle from which new 
.deductions are to be made, until the luxuriant foliage entirely 
obscures the ancient sterns^ and we wander in impenetrable 
thickets. 

The true principle on which this inevitable tendency of 
juridical systems ought to be counteracted is by bringing 
the law as it stands to the t^st of public utility, and inquir- 
ing how far, in the existing state of social and private 
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interest, it is calculated to promote justice in the average 
or greater number of instances in which it is likely to be 
applied. For a law may have been admirable, or indeed 
essential to the protection of private life, when it is was 
made, and yet, as I have said, productive of nothing but 
injustice now. The question always ought to be, whether 
the evil it was intended to prevent, or the benefit it was 
intended to confer, is sufficiently general, important, fre- 
quent, or universal, to compensate for what may be sacrificed. 
This may be so at one time ; at another the reverse may be 
true. The evil which w'as dreaded may have become a thing 
of the past. That which was surrendered to avert it may 
have increased tenfold in magnitude and importance. 

Herein lies one great hindrance to the intelligent amend- 
ment of the law. However manifest the incongruity may 
be, however heavy the counterpoise of the opposite scale, 
courts of law must hold the balance blindly, and add the 
weight of authority and tradition to bring the lighter to pre- 
vail. Nay, I should not be candid were I not to say^that 
the necessity in the actual administration of the law of shut- 
ting out considerations of expediency or general utility, has 
a tendency to induce practical oblivion of this element, or a 
very narrow or partial appreciation of it. Thus when any 
alteration of an existing law is suggested, it is sure to be 
met by reference to possible cases in which the change 
would be inconvenient and unjust, and the critic thinks that 
his object will be attained should he succeed in demonstra- 
ting that this would be the result. But nothing can be more 
shallow or inconclusive. Every law is essentially incon- 
venient and unjust ; that is, in some possible phase of its 
operation. The question for a philosophical jurist is, whicl^ 
state of the law will prove the mest beneficial in the greatest 
number of cases ; and that question once solved, possible < 
instances of hardship are mere nightmares, which an en- 
lightened legislator must entirely disregard. 

Thus the evils which become* gradually encrusted on any 
system of law, and which it is the object of the amendment 



97 * 


ADDRBSS ON JURISPRUDENCE 


of the law to remove, arise mainly from the exaggeration of 
elements sound in themselves, but which, either from original 
defect or through change in the outward condition of the 
community, have lost their true proportions, and impair the 
symmetry, or impede the movements of the mechanism. 
Some of these I propose shortly to illustrate. 

It is too late in the day in this country at least for even 
the most sanguine of juridical reformers to attempt to con" 
struct from essential principles a new system of jurispru* 
dence, or, as Bentham did with great acumen and power, to 
deduce a new code from abstract views of general utility. 
For a system of laws is of all things the most practical. It 
penetrates and percolates through all the interstices and 
crevices of the social community, and becomes so incor- 
porated with its vital essence as to render severance impos- 
sible. Even the least defensible and most questionable laws 
are not unfrequently so bound round the fabric of society that 
they cannot with wisdom or safety be removed. Still, in 
the pursuit in which we are now engaged, it must always be 
useful to revert to the object which the law was originally 
intended to attain, and to test it, as far as we can, by sound 
and philosophical views of its practical operation. 

The illustrations which I propose to suggest of this gradual 
but incessant process of change may not be the most strik- 
ing, and have no pretensions to philosophic arrangement ; 
but they will, at least, bring clearly out the general principles 
to be kept in view in every amendment of the law. 

Many laws were originally framed, not merely to secure 
special interests, but to guard against special dangers, and 
in compliance with prevalent apprehensions. Take, for 
example, the fear of civil despotism and oppression — a noble 
element in any system of jiAisprudence, and one eminently 
characteristic of the law of England. In that respect the 
law of England stands pre-eminent. Whatever the phildso- 
phic jurist may say of the irregular but magnificent juris- 
prudence of the sister country, this element of political and 
personal freedom is a jewel in its crown which, to the patriot 
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and philanthropist, is beyond all price. Freedom, first of 
all, is the axiom on which the fabric has been built. Free- 
dom, personal and political, is the basis on which all the 
superstructure rests. It is impossible to say how much this 
country, or, indeed, the civilised world, has been indebted to 
the tenacity with which the fathers of English jurisprudence 
clung to this sacred principle, or the jealousy with which 
they guarded it. She has paid some price for it, as I shall 
show, but far within its inestimable value. It pervades the 
whole system — ^from whatever quarter oppression was feared 
— crown, nobility, church ; none were to lord it over the 
liberties of England. Hence the Habeas Corpus — to pro- 
tect the subject’s personal freedom ; the Coroner’s Inquest — 
that murder might not go unpunished ; the Grand Jury — 
that the innocent might not be prosecuted ; the unanimity 
of Juries — to avert unjust conviction ; and private prosecu- 
tion, lest the lieges should be sacrificed to arbitrary and 
tyrannical measures on the part of officers of the Crown. 

This, as I have said, is the crowning story of English jjjiris- 
prudence in times past, fraught with unspeakable benefits to 
the people, far above what the most philosophical system 
could have conferred on them, and distinguishing her nobly 
from the nations of the Continent, and I fear, also, in some 
measure, from ourselves. Yet it is to our credit that the 
first judicial declaration, that a slave became free when he 
touched British soil, is, I believe, to be found in the records 
of our own Courts. But the dread sound is past.” Our 
liberties are secure. None of the ancient fears can possess 
or distrust us now. Is it not possible that some of the 
ancient safe-guards may sacrifice too much to apprehensions 
which are now masters of histoxy 7 Some may think that a • 
Grand Jury has too much resemblance to trying a man in 
his absence ; that a Coroner’s inquest may shield instead of 
conficting the guilty, and is a needless and painful ordeal 
when no guilt has been incurred ; and that the necessity for 
unanimity in juries imperils thecourse of justice, and afibrds 
delinquents too easy a chance of escape. These are ques- 
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tions on which I express no opinion, not being sufficiently 
conversant with the details on which alone a sound opinion 
can be formed. But they are worthy of consideration in 
such an Association as this, and one of them, I believe, will 
be the subject of discussion in this section. But the absence 
of a public prosecutor in the criminal jurisprudence of Eng- 
land affords, I think, a good illustration of the sacrifice of 
present interest to past and extinct apprehensions. I am 
not unaware of, nor insensible to, the practical difficulties 
which long usage and inveterate tradition have woven round 
the solution of this question ; but surely that state of the 
law cannot square with any canon of justice which adds to 
the injury inflicted the obligation on the person injured of 
bringing the culprit to the bar. In this respect, I apprehend, 
England stands entirely alone in civilised Europe ; but I 
cannot look on her solitude now as a distinction, although 
the history of public prosecutions two centuries ago, in other 
nations, largely explains and justifies her former jealousy. 
Parliamentary responsibility and public opinion have been 
found, in our narrower sphere, ample security against possi- 
ble abuse of such powers, and a well matured measure, 
having for its object to place on the public the duty which 
properly belongs to it of bringing criminals to justice, would 
be hailed in England as a relief and a benefit too long 
delayed. 

But the one great sacrifice which the jurisprudence of 
England has laid on the altar of liberty is of a much larger 
and wider description. She renounced and disclaimed the 
authority of the Roman law, and by consequence the 
authority of all the continental systems built on that stable 
tfoundation. It was the law of despotism-y-that was enough. 
Its illustrations dealt with men and women as chattels, 
articles which might be the subject of mercantile transactions 
which might be sold or bequeathed. That could be, iifthe 
judgment of the founders of England jurisprudence, no law 
for the free soil of England and so, without any extraneous 
aid, renouncing participation in a sympathy with the jurists 
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of other nations, the labours of many generations of great 
and fearless men have built up a legal fabric out of materials 
found on English ground alone ; rude at first, but massive 
and permanent, and now closely welded into harmony by 
the ability of her Courts, and the transactions of the 
greatest commercial nation in the world. Yet the result 
attained has been reached at no small sacrifice. The 
isolation of the law of England among European systems 
is a disadvantage ; the entire singularity of the language it 
speaks, of the axioms it acknowledges, of the paths which 
it travels, unquestionably fetters and limits its range. The 
results arrived at, I admit, are not materially different from 
those to which the old Roman road would lead ; but there 
are so many ingenious and painful divergencies made in 
order to avoid the beaten track, as to puzzle a cosmopolitan 
jurist to comprehend how he and his English friend ever 
reached the same terminus together. With all the Unfeigned 
respect and admiration which I feel for the law of England, 
in some respects not lessened but heightened by the bold in- 
dependence and originality of its course, I cannot consider it 
as anything but a misfortune that her lawyers should de- 
liberately cut themselves adrift from the stores of the most 
learned men of the most civilised nations in the world, and 
from results deduced on the most enlarged and philosophic 
views of the varied and possible relations of man to man. 
However able their jurists and however distinguished their 
judges, they could not fail to reap benefit by being brought 
into contact with minds not less able, and with the systematic 
exposition of legal principle harmonised through the wide 
experience of many generations. 

I speak on this question as a Scotch lawyer, remember- 
ing that I speak in the presence df English lawyers. Our 
Scottish system, apart from what it has borrowed from 
Englaftd, is simply a branch of the great European family. 
It has little which is indigenous. Principles and phrase- 
ology which sound strange in English ears would have been 
quite familiar in those of Voet, or Pothier, or Savigny. If 
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the question were of the assimilation of our law to that of 
Prance, or Germany, or Italy, the task would be easy. It is 
true that we in Scotland feel most the inconvenience of the 
special and peculiar system which prevails the other side of the 
Tweed, and great as is my desire to see the two systems 
assimilated, I only see one course by which that end might 
be to some extent accomplished, and it is one which to my 
mind has other reasons to recommend it. 

Many years ago I sat as a member of the Statute Law 
Commission, the object of which was partly to provide for 
the abrogation of absolute statutes, and partly to see whether 
those which were in full operation could be consolidated by 
new enactment. The Commission bore some fruit as re- 
garded the first of these ; but it had not gone far before I 
became persuaded that the second was substantially im- 
practicable. Statutes which have been long the subject of 
judicial interpretation often become deflected from the 
original and primary meaning of their words, a result which 
it^nay be equally impossible to express in a new statute, 
either by the old words or by new ones. There is only one 
remedy for the voluminous obscurity of the Statute Book» 
although, as yet, lawyers are unwilling to allow or adopt 
it — I mean codification, a compendious statement of legal 
results, without regard to the steps by which they are 
reached. 

I have no idea that we shall ever see so gigantic a work 
undertaken as a Code of the Laws of these Kingdoms. A 
Code, or a Digest, is the work of an Arbitrary Government. 
How a Bill framed for this object would ever get through 
Committee in the House of Commons it is diflicult to see. 
We should not, I think, attempt to commence on so ambi- 
tious a scale. But I see no reason why certain portions of 
the law might not be subjected to that process. Take, for 
instance, the department of Mercantile Law. The Maw of 
bills of exchange, of insurance, of sale, and other more 
common contracts, mig|ht, without much difficulty, be 
separately codified; and in the course of that process it 
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would be open to adopt what seemed the most desirable 
provisions of either system, or of any system. Lawyers are 
apt to exaggerate the importance of what is termed legal 
principle. In many of the most controverted questions it is 
of little moment to persons who contract which way they are 
solved, provided they know how they are to be solved before 
they contract. I see in this direction, and this direction 
only, a way to extricate ourselves from the anomaly, a most 
inconvenient and serious one, especially in the smaller 
country, of having two systems of law applicable to the same 
mercantile community. I believe all that is needed for this 
work is a serious and practical commencement, and, if I may 
take the liberty of making the suggestion, I know of no work 
more suited to this Association for the amendment of the law 
than the preparation of a specimen Code on one or other of 
the subjects I have indicated. I should have more hope 
from the voluntary effort of a committee of this Society than 
from any commission which could be appointed, The speci- 
men might never become law, but it would show law makers 
how it might be done. Doubtless lawyers would mourn over 
the loss of those cherished refinements by which their results 
were reached, and would chafe at being chained to a few 
peremptory words ; but the gain to the public would be in- 
calculable. In Scotland, especially, it would be great : for 
even when the law of England was adopted we should obtain 
the results, often most enlightened and salutary, without 
being weighted with the subtle, and sometimes question- 
able reasoning by which they were attained. 

I might find another illustration of the effect of social 
change in removing the apprehensions on which laws have 
proceeded in those Which have sprqng out of the fear or 
distrust of the people. To enter on the political phase of 
this question would be entirely beyond the province of my 
duty here. Yet the enlightened jurist will mark with satis- 
faction how social progress and the spread of intelligence 
have broken down the rough and coarse barriers which a 
ruder age set up against popular liqense, partly, no doubt, 
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from a sounder view of public justice and experience, but 
partly also, and mainly, because the times have outgrown 
the danger. 

One class of laws, which, to a certain extent, may fall 
under this category, I should have been tempted to enlarge 
on, but I find the subject too nearly allied to political feeling 
to do more than allude to it — I mean what are termed the 
Labour Laws, a subject which, in the present day, excites a 
lively and natural interest, and which is well worthy the 
attention both of the philanthropist and the jurist. It would 
not be uninteresting to trace the progress of the laws rela- 
ting to personal service, from the period when Gurth, the 
son of Beowulph, and Wampa, the son of Witless, bore 
round their necks the badge of serfdom, through the middle 
period of feudalism, to the present relations of employer and 
employed. N o history could better illustrate the imperceptible 
and gradual but effective changes which time and progress 
have operated on the Statute Book ; and here, also, the 
change has arisen, not from the supreme power, but from 
below — from the increased intelligence of a free and enter- 
prising population. Even from years not so remote, the 
change from the harshness of the law, when some branches 
of personal service still retained the ancient fetters, to the 
more recent revision of the Combination laws, we can dis- 
cern plainly the marks of social improvement obliterating 
the traces of obsolete distrust. These causes will still con- 
tinue to operate. Controversies remain which I do not now 
stop to solve, or even to consider; but, affecting as they 
do, a relation which is the broad basis on which national 
prosperity is built, they well deserve earnest and kind con- 
sideration. But these are more economical than juridical 
questions. Their ultimate solution must rest in the good 
sense, prudence, and sagacity of those chiefly concerned. 
There are economical laws which are superior to any which 
are written in the Statute Book, and which are never vio- 
lated with impunity. A^' in the material world we are told 
that every exercise of force operates in a corresponding 
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diminution of power, so in the relations of capital and 
labour, everything which tends to diminish the security for 
the employment of capital finds its compensation, and that 
compensating element is sure to strike the weaker in the 
end. 

Another class of laws are founded on fear of fraud ; an 
element which runs through much of the history of the 
Scottish system, and a good deal of which still remains in it. 
I do not mean to question the soundness of the views on 
which several of these provisions proceed, on which probably 
Scottish languages might differ ; but in some aspects of their 
operation they appeared in former times, and perhaps to a 
certain extent they appear still, to favour the principle, that 
it is better that twenty honest men should be cheated accord- 
ing to law than that one rogue should succeed. Their ten- 
dency is to exclude the light for fear of fraud, forgetting that 
darkness may sometimes favour fraud, and that light may 
detect it. Thus the whole of that category of the Law of 
Scotland which limits proof to the writ on oath of the pariy 
seems to assume that the limitation is in favour of the 
interests of truth, and that a wider inquiry into facts would 
lead to error and favour fraud. In instances in which this 
restriction takes effect only on the lapse of time — a period of 
prescription — it is reasonable. But in others it is more 
questionable. Thus trust can only be proved by the writ or 
oath of the alleged trustee, a law which had its origin in the 
troubles in the 17th centuiy, when estates were conveyed 
from one to another of the family, as Cavalier or Roundhead 
had the upper hand. The allegations that property was 
truly held in trust became so numerous and so troublesome 
that the litigant alleging trust against an ex facie title was 
restricted to prove it by the writfhg or the oath of his 
antagonist. At that date, probably, the law was salutary, 
but th(? danger of these frauds has departed and has left the 
law behind it. So payment of money cannot be proved by 
witnesses, nor can want of value for a bill of exchange. In 
all these cases the only real position is, not whether, in some 
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instances, ^proof by witnesses might aid a fraudulent design, 
but whether, in the majority of instances, the truth is best 
established by excluding or by admitting such testimony. As 
a general rule, I should think truth is more likely to be dis- 
covered by admitting rather than by excluding light. 

The fear of an extraneous result, leading to legal provisions 
otherwise opposed to manifest justice, had its culmination 
with us in the rules which include the testimony of certain 
witnesses through fear of perjury, oh metum perjuries. This 
was truly preferring the interests of the witness to the truth 
of the case and the interests of the suitor. It mattered not 
that the witness was individually above suspicion ; that he, 
perhaps he alone, could establish the truth ; still he was not 
permitted to tell what he knew, because, from his position, he 
might have an interest to speak falsely. The fallacy of this 
law is manifest, and the amount of injustice to which it 
led was incalculable ; yet it is only since I and my contem- 
poraries came to the Bar that it has been materially modified. 

, So much of laws based on apprehension or fear. I pro- 
ceed to a second class, namely, laws resting on imperfect 
or exaggerated distinctions. 

The first instance which naturally occurs is the distinction 
which prevails in England, and in English-speaking commu- 
nities only, between law and equity. This is too obvious an 
instance of my general proposition to require me to enlarge 
on it. There is no distinction between law and equity, in any 
philosophical acceptation of these terms, for equity is the 
basis of law. Law divorced from equity is a monster which 
could have no place in any system of jurisprudence. But 
the truth is that in England the distinction is not truly 
expressed by the nomenclature. It^is not one between 
either the subject-matter or the objects of jurisprudence, 
but one solely of courts and jurisdiction ; not what the 
right is or what the remedy should be, but solely from what 
tribunal redress can be given. It never could have arisen 
save from the jealousies, of coordinate courts; and the dis- 
tinction can only be arrived at by confining the terms within 
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arbitraiy rules which deprive them of their primary meaning. 
No other system, ancient or modem, ever made such a parti* 
tion, as far as I know. Recent legislation has attempted to 
terminate the reign of this anomaly, as far as theory goes ; 
but there has sprung 'up around each of those divisions so 
strong a growth of distinctive principles and formularies, in 
the course of centuries of able administration, that it will 
take many years before the rival camps will effectually unite. 
Probably they never will until their mutual technicalities 
are merged in a code. 

It is more in accordance with my present object to refer 
to a very familiar and well-recognised distinction, which pre- 
vails in all European jurisprudence — I mean that between 
real and personal property, or, as we should call it, between 
heritage and moveables. 

Of course the distinction'itself is not imperfect. There is 
a perfect distinction between that which the owner can carry 
about with him and that which in its nature remains Axed. 
To some extent also this natural and physical distinctign 
must vary the forms of transference and the evidence and 
nature of title. But we are apt to forget, from long 
familiarity with artificial consequences of the division, that 
beyond this there is no philosophical distinction at all. 
Reasons of State or social policy or expediency may have 
created variations, but these must rest either on their own 
intrinsic utility, or on the effect of ancient usage and tradi- 
tion. These are mainly to be found in the forms of transfer, 
including attachment for debt and the rules regulating suc- 
cession. 

I see by the report of a discussion which took place at the 
recent meeting of thp British Association that our distin- 
guished countryman. Sir George Campbell, maintained that 
rights to land were not absolute but limited rights, in the 
person<Df the proprietor. Historically, Sir George Campbell 
was quite right. In all the feudal countries the land was 
the property of the Crown, by fighb of conquest, and while 
these were obtained by subjects, by grant from the Crown, 
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the Crown remained the landlord, while similar subordinate 
rights might be created by the Crown .vassal, all depending 
on the inherent right in the soil vested in the Crown as 
universal superior. From the very superficial acquaintance 
I have with the land-rights of Hindostan, I should be inclined 
to think that, in many districts at least, the ancient tenure 
was strictly feudal, answered as nearly as might be to the 
Crown vassal, sub-vassal, and cultivator with us. So far as 
land, from its nature, admits of separate and limited interests 
in it subsisting at the same time, this is a peculiarity in- 
herent in the quality of the right. But in other respects the 
characteristics of the feudal relations in it are purely adven- 
titious and artificial, not attaching to the subj'ect of property, 
but to the mode of acquisition, and the extent and interest in 
the property which is acquired. But is not this one of those 
distinctions which time and circumstances have reduced to 
a shadow ; so much so that in England the substance of it 
has long vanished, and the very memory of it has perished, 
save in a very few surviving and exceptional traces ? The 
proprietor is no longer a locum ienens for the Crown or for 
the public ; he is simply proprietor. 

The purely feudal forms have lingered longer in this end 
of the island, but they have remained only as a very scientific 
and logical system of conveyancing, and, coupled with the 
thorough system of Registration of Deeds which our lawyers 
have always considered the bulwark of our law of real pro- 
property, afford as secure and complete a series of titles to 
Mnd as any country possesses. The fear of publicity, arising 
from our Register of Deeds — an element I might have in- 
cluded under the former head — has never disturbed the spirit 
qY the lawyers or landowners of the north, nor do I believe 
that any nation which e^ijoys a complete Register of Deeds 
ever found the slightest element of inconvenience from this 
source to qualify its immense advantages. But ^he old 
forms were cumbrous and expensive, although precise and 
secure. When I addressed this Association, thirteen years 
ago, I find, from the draft of the observations which I then 
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made, that I had intended to express the opinion that the 
time had come when these feudal forms might be entirely 
abandoned ; but on reflection I thought the proposition too 
sweeping, and simply indicated an opinion that the juridical 
mind was not yet ripe for the change. But time and 
public opinion and the greater courage of my successors have 
'brought about a great and most salutary advance in this 
direction. I was, and am still, of the mind that the thorough 
measure proposed by Lord Young might, as regarded its 
broad lines, have been adopted both with safety and with 
benefit. Still I view with satisfaction the important measure 
modified as it is, which was passed last session in the hands 
of the present Lord Advocate, and I consider it a valuable 
instalment towards the simplification of rights to land. 
While, however, much may still remain to be done in the 
simplification and cheapening of the transfer of land — a 
subject my limits will not permit me further to discuss — I 
have no idea that any amount of legislation in that respect 
will ever have the effect of extending the property in land to 
the less wealthy classes, or of assimilating its transfer to 
that of personal property. What may be done in a new 
country, in which the value of land is inconsiderable, is 
anojiher matter ; but with us, among whom the value of lan^ 
is rising every day, the nature of the property itself,^nd tfap 
old traditions and instincts of the country, will al^ys 
require, in the forms of the transference of land, an amount, 
of care and security not appropriate to personal pijoperty. ^ 
It is not the expense of acquiring or transferring land, but 
the expense of holding it, which prevents the larger diffusion 
of this species of property — not the laws of the Statute Book, 
but those of politicgil economy ; and nothing but sumptuaiy 
laws entirely irreconcilable with the freedom of trade could 
prevent this result. As long as the return from land is less 
thantthe ordinary return from capital invested in trade or in 
ordinary marketable securities, the man who can afford to 
hold it at a sacriflce of income i^ust necessarily exclude the 
man who cannot ; and no diminution in the cost or difficulty 

bj 
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of transfer will have the slightest effect on that necessary 
consequence. 

While, however, I doubt if it will ever be practicable to 
place the transfer of land on the same footing as that of 
ordinary personal property, there is one direction in which 
the distinction seems to be pushed to an extreme, and in 
which the law appears to be drifting into considerable 
confusion. The matter is somewhat technical, but in a 
large mercantile and manufacturing community, such as 
that in which I now speak, it has some features of consider- 
able importance. I refer to the law relating to accessories 
and land. From the traditional and ancestral right to broad 
acres to the property of a few spinning machines inclosed 
by old brick walls and driven by a steam-engine put up 
yesterday, and which may be taken down to-morrow, is a 
great transition. To extend the law of land-rights to a 
species of property as thoroughly personal in its own nature 
as a cart or a wheelbarrow, seems a caricature of this legal 
distinction. No doubt proper accessories — things which 
are truly subordinate to the enjoyment of real property, and 
for that purpose are fixed to the soil — may become real by 
accession. But when the building itself, the machinery, 
the moving power, are all parts of one machine, placed for 
the purpose of carrying on a trade or manufacture, and with- 
out the slightest intention of altering the nature of the 
articles, it seems to me to be an example of exaggeration to 
deal with these as if they savoured of reality or were any- 
thing but what they are, stock-in-trade. There are, I know, 
elements of convenience as well as of mischievous anomaly 
in the doctrine. It aids in the use of stock-in-trade as a 
fund of credit, while it seems to extend (I do not say it 
does) the law of primogeniture to a case to which it appears 
absurd to apply it. It is one of those parasitical subtleties 
to which I alluded in my introductory remarks. 

Another adventitious or artificial result of this distinction 
exists in the law of primogeniture itself — the descent of the 
real estate to the eldest son in the absence of settlement by 
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the owner. The abstract utility or justice of this state of 
the law — remnant, doubtless of feudalism, although proba- 
bly much older, historically — I no not now stop to discuss. 
Its practical importance, while the power of settlement 
remains, is not of the magnitude which theorists frequently 
represent it to be. It seems to be one of those institutions 
so largely interwoven with the habits and associations of 
this country as, for the present at least, to be beyond the 
pale of controversy. Hardships it has, undoubtedly ; but it 
has also fostered among the younger branches of landed 
families a spirit of enterprise and manly independence which 
has largely tended to the prosperity and power of the nation. 
What I have to say or suggest on that subject may be 
embraced under my last subdivision — namely, imperfect or 
exaggerated analogies. 

Here, also, I take as my illustration a very elementary 
and universal analogy — I mean that whicli subsists, or is 
supposed to subsist, between a man’s power over his pro- 
perty while he lives, and his power of disposing of it ^ter 
his death. The analogy is imperfect on the face of it, how- 
ever deeply bound up with our habits and instincts. The 
law of wills and settlements is an artificial, not a natural 
law. The main object and end of law is to enable a man, 
while he lives, to do as he pleases with his own, provided he 
do not injure his neighbour. But he cannot take his worldly 
goods with him when he dies, nor can he in any sense enjoy 
what he has left in the visible diurnal sphere which he has 
quitted. Why, then, it may be asked, should the acts or 
expressions of the man while he lived be held to control the 
unforeseen, in which he can have no lot ? 

To this philosojj^iy can but imperfectly reply. Instinct 
gives a reply which all nations and systems have more or 
less recognised ; but, in dealing wiih this analogy, it is 
sometimes too much forgotten that the power of settlement 
or testamentary bequest is the gift of positive law, and 
rests in no respect on natural right. 

There are two principles on which the privilege may be 
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supposed to rest. One is a reasonable consideration of 
social expediency — that he who is best acquainted with the 
position of his own affairs, and the wants and necessities of 
*his family or relatives, should have a pre-eminent voice in 
the partition of his goods among them after he has ceased 
to provide for them himself. The other has its root in the 
clinging desire of the soul to have still some part in this 
transitory scene, the craving for posthumous power, whether 
in the goods or the name which he may leave. 

Major pars mei 
Vitabit Libitinam, 

was the proudest thought of the Roman poet ; and the hard- 
ship of being compelled to quit all hold on what absorbed 
so much thought and interest during life sanctions the 
reverence with which we regard dead men’s wills ; nor has 
any system failed to follow the common sentiment of 
humanity. The power of making a will is as old as his- 
tory, and I see from recent Oriental discoveries that we are 
no>Y in possession of the settlement of no less a personage 
than Sennacherib, who, in terms quite in accordance with 
our own usages, and a brevity very little in accordance with 
them, leaves the whole of his personal succession to his son, 
Esarhaddon, who reigned in his stead. 

Yet there are few countries in which jurisprudence has not 
to some extent qualified the analogy of the right of testing to 
a right of property, and marked the distinction between the 
perfect and the imperfect right, although the provisions of 
different systems vary. In France the owner cannot settle 
his real property, but all must be divided. In England his 
power of settlement extends to all his property. In the 
Thelluson Act, however, by which accumulation beyond a 
reasonable period is prohibited, the distinction I refer to is 
acknowledged. With us, until very recently, the power of 
settling real estate was nearly unlimited ; but we *have 
always acknowledged the justice of restricting the power of a 
father over his personal ei#tale by cert.'iin specific rights in 
his children. 
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The power of settling real estate in this country practically 
reduces the law of primogeniture as regards proper land 
estate within very moderate bounds, and, as I have already 
said, the rule is too firmly fixed among us to be open, at 
present at least, to question. The inconvenience of the law 
practically is much more felt in regard to those kinds of 
property for which it never was intended — house property 
in towns and others, which follow the soil by accession. 
Of these I have already spoken. While, however, I do not 
expect to see any alteration on this leading feature of the 
descent of land among us, I remain of the opinion, as I said 
on a former occasion, that the right of settlement should not 
go beyond the first donee : in other words, that it would be 
beneficial to all classes to see the power of entail sub- 
stantially abolished. If this power had ever had beneficial 
results, they are all worked out long ago. I know no good 
which they effect. They retard the improvement of land, 
they impoverish the younger branches of the family without 
enriching the elder, they hang like a millstone round the 
neck of an heir in possession, they insensibly exaggerate 
what were mole-hills of debt until they overshadow the 
ancestral acres, preventing the useful application of the 
resources of nature and of science, in order that posterity 
may succeed and be crippled in its turn. It is, in my opinion, 
a mistaken policy. So far from preserving ancient families, 
it is the true secret of their destruction. I believe it will 
be found that a large amount of land in the hands of the 
great proprietors has descended from generation to genera- 
tion in fee simple, and I am quite certain, that where it is so 
agriculture and enterprise have left their mark. 

I own, therefore, that I should like to see entails abolished, 
the power of settlement only remaining. Much has been 
done by the Rutherford Act in removing these evils. Some- 
thing still remains to be done. There are, no doubt, some 
interests in expectancy under the old law so close that it 
may be right to consider them ; but that is a mere matter of 
time and of detail, which presents ^no real difficulty in ad- 
justment. 
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Short of entailing land, the power of settlement seems 
entirely reasonable. It is remarkable that those who think 
otherwise, and lean to a constant subdivision of land, have 
never proposed to put any restrictions on the absolute power 
of a testator over his personal property. Yet the right of 
legitim which we have borrowed from the Roman law has 
much more to recommend it than a perpetual subdivision of 
land. The highest development of the fertility of the soil 
can only be attained on a considerable scale. But there is 
no difficulty in the division of money, and I am inclined to 
think that on the whole there is reason and justice in the 
law which secures to younger children a portion of their 
father’s personal succession. 

The last illustration I shall mention under this chapter of 
my subject has reference to charitable bequests — a subject 
of no small interest in the present day, and one which affords 
many examples of the truth of some of the principles I have 
endeavoured shortly to enforce. What are we to say of a 
mischievous or useless charitable bequest ? The law pro- 
tects it, and of course, while the law stands, must continue 
to protect it. But it is hard to say to which of the canons 
of useful or philosophical law it conforms. It is not adapted 
to the wants of the times, for the tide has ebbed from it and 
left it on the shore. There are no existing interests which 
it promotes, because, as it is mischievous or useless, it can 
promote no interest. The will of the testator is in some 
sense a mere phantom, for he has no present will. In many 
instances there is no reason to suppose that if he were here 
among us he would maintain his bequest for a moment. All 
that can be said is that the integrity with which the law in- 
vests such bequests is an operative element in the action and 
proceedings of men during their lives, and regulates the use 
which they make of their property, and that it would des- 
troy their confidence in the law were their settlements liable 
to be disturbed. Nevertheless, in dealing with this question, 
while extremes should be avoided, and the intentions of the 
donors carried out as far as this can be usefully done, I find 
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no legal principle, as I find no suggestion of reason, which 
should induce me to join in the remonstrances which arise 
at every attempt to turn such bequests into a fertilizing 
channel. 

I had intended to have added to these remarks, as illus- 
trative of the general views I have endeavoured to enforce, a 
few observations on public international law ; but I fear I 
have already exceeded my appointed limits. I know, how- 
ever, of no branch of jurisprudence of which it is more true 
that time has obliterated many of the ancient boundaries, 
and by altering the relations of the civilized world made a 
thorough revision of the received formularies desirable. In- 
ternational law is, of course, an imperfect branch of juris- 
prudence — having no supreme authority by which it has 
been prescribed, or can be enforced ; and although founded, 
or professing at least to proceed on general principles of 
natural justice, yet resting in reality on convention or con- 
tract, express or implied. Who made these contracts, when 
were they made, and for what ends, or whether they were 
not rules imposed by the stronger, and submitted to, rather 
than accepted, by the weaker, how far the belligerent 
and neutral world has changed since the days of PulTendorf 
and Grotius, and what arc the merits of the modern school 
of Continental publicists; wherein the true interest of 
this country lies, as regards the controverted questions of 
neutrality and contraband of war, and how far a nation is 
entitled to follow the course to which her national interest 
would incline, are questions of the deepest moment, which 
will probably assume larger proportions in the future. I 
cannot now stop to consider them, and must bring this ad- 
dress to a close, in^the hope that what I have said, however* 
superficial and desultory, may *not altogether fail of its 
objects as introductory to the labours of this section. 
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II.— THE TERMINOLOGY AND ARRANGEMENT 
OF THE LAW OF PROPERTY. 

(Continued from the September number, page 817.) 

1 T is intended in this paper to conclude the general review, 
which has been partially attempted in two previous 
numbers of this Magazine, of the English Law of Property, 
with the examination of a few topics which lie on the thres- 
hold of the subject and which have not yet been dealt with, 
namely, vested and contingent rights, the various species of 
joint ownership, the different kinds of servitudes and modes 
of acquisition. Anything approaching a detailed develop- 
ment of the topics touched on has been avoided, the object of 
the writer being rather to direct attention to the subjects 
discussed than to make an exhaustive examination of them. 

“ Vested ” and “ Contingent ” Rights . — Of this branch of the 
law of England, the writer of a well-known text book has 
said that ** notwithstanding the uncertainty still remaining 
with regard to one or two points, the whole system now 
presents a beautiful specimen of an endless variety of com- 
plex cases, all reducible to a few plain and simple princi- 
ples ; ’* and possibly this department of the law will bear a 
favourable comparison with other departments. But from 
the point of view of a student of general jurisprudence, it 
would seem more correct to describe it as a complex and 
abstruse system darkened and obscured at every step by 
the merest technicalities, and overloaded with jargon and 
rubbish. The nomenclature alone is something truly 
alarming. Vested remainders, contingent remainders, re- 
' versions, particular estates, estates in possession, estates in 
expectancy, possibilities, double possibilities, potentia duplex, 
potentia remota, contingencies with a double aspect, possi- 
bilities on a possibility, executory interests, shifting *uses, 
springing uses, powers, appointments, executory devises, 
scintilla juris, possibility of 'seisin, are the ingeniously devised 
expressions with which the system abounds. But cui bono ? 
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For what purpose has all this complex and perplexing 
machinery been invented ? Merely to accomplish an object 
than which, considered naturally, nothing need be simpler. 
To enable a person to give property to several individuals in 
succession, surely requires not machinery so elaborate, nor 
for the description of the various kinds of interests which the 
caprice of a testator, or settlor, may induce him to create, 
can it be at all necessary to resort to terms so grotesque and 
unmeaning. Everything that is now accomplished with 
these artificial materials might be as adequately and 
effect ually accomplished by machinery the most simple, 
and described in language the most natural. There is 
nothing to call for the slightest artificiality or for a single 
technical expression. If any owner of land wishes to create 
a succession of future interests in it, what is there in this to 
produce difficulty? Naturally nothing. It is entirely to 
the influence of the technical rules arising out of feudalism 
that the complexity of the system is to be attributed. That 
such is the true cause of the evils, and that in the prQ3ent 
state of the law when those rules have lost their purpose, 
the object they are employed to effect could be accomplished 
by far simpler means, a brief examination will suffice to 
show. 

The various kinds of interests recognised in English law 
other than an estate in possession may be reduced to these 
four : reversions, vested remainders, contingent remainders, 
and executory interests, a four-fold division which has no 
justification from the nature of the subject, but produced by 
accidental causes. The true distinction which should be 
drawn between these various modes would seem to be be- 
tween, on the ontjihand, rights of which the enjoyment is« 
postponed ; and, on the other, expectations of rights. Ke- 
versionsr and vested remainders may be properly enough 
callSl rights; the right exists, but will not take effect in 
possession until the determination of some prior estate. 
Contingent remainders and exeefttory interests, on the con- 
trary, are not properly rights at all, but mere expectations of 
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rights which may or may not be fulfilled. The happening 
of a contingency in their case is a necessary preliminary not 
merely to the enjoyment of the estate, but to the very exist- 
ence of the right, which even after the happening of the 
contingency may be subject to a further delay before taking 
effect in possession ; though it may sometimes happen that 
the event on which the right is to come into being is also 
the fact which originates the enjoyment thereof. That this 
account of the matter is consistent with the usual definitions, 
a reference to those definitions will suffice to show. A re- 
version is defined to be the interest of a tenant in fee simple, 
which remains undisposed of when a less estate has been 
granted by him ; a vested remainder is said to be an estate 
limited after a prior estate which is always ready from its 
commencement to its end, to come into possession the 
moment the prior estate happens to determine. It is evident, 
therefore, from a comparison of these two definitions that a 
reversion and vested remainder are, so far as the nature of 
estate is concerned, identical. They are equally rights of 
which nothing but the enjoyment is postponed. A contingent 
remainder, on the other hand, is defined to be an estate 
limited after a prior estate, and distinguished from a vested 
remainder by being not yet ready to come into posses- 
sion should the prior estate now determine, and which 
will only become so ready when, by the happening of a 
specified event, it ceases to be a contingent, and becomes 
a vested remainder ; while an executory interest, agreeing 
with a contingent remainder in its not being yet ready to 
come into possession, differs from it in this, that it has not 
to wait for the determination of a prior estate before taking 
^ effect in possession. Contingent remainders and executory 
interests have, therefore,' this characteristic in common, 
which essentially distinguishes them from reversions and 
vested remainders, that they confer no rights whatever 'until 
the happening of the contingent event. A reversion or a 
vested remainder, it is true, may possibly never take effect 
in possession by reason of the death intestate and without 
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heirs of the party entitled, and in this respect an analogy 
may be claimed for it with a contingent remainder or an 
executory interest. But the analogy extends no further;- 
the difference is not merely a difference in degree of possi- 
bility, but a clearly distinguishable difference in the essence 
of the modes of interest. There is in the one class a right, 
in the other no right at all, but an expectation or probability 
of a right hereafter arising, which may be compared rather 
with the spes sticcessionis of the eldest son of a landowner, 
than with any kind of right properly so called. Nor is this 
view of the matter inconsistent with the power of alienation 
attached to the interests in question, for what is in fact 
alienable, wherever alienation is possible, is nothing more 
than a possibility ; and alienation is frequently quite out of 
the question, as where a remainder is contingent by reason 
of the person for whom it is intended being not yet born. 

This distinction, which seems to be natural and necessary, 
is obscured in English law by the excessive prevalence of 
artificial rules, which are only to be accounted fOr by 
historical explanation. The feudal law required the free- 
hold to be always in some one’s seisin; it must never for a 
single moment be out of possession. It is intelligible, 
therefore, that when a series of estates was granted in 
succession the mode of limitation must be such that each 
successive interest should necessarily be ready to take effect 
in possession immediately on the determination of the preced- 
ing estate, without a moment’s interval elapsing between 
the determination of the one and commencement of the 
other. For the enforcement of this principle, the following 
rules were called into being : that no estate may be granted 
(except by way of remainder) so^ as to commence at a futurS 
time, that there must necessarily be some “particular 
estjte” precedent to an estate in remainder; that the 
remainder must commence or pass out of the grantor at 
the time of the creation of the particular estate, that re- 
mainders must be limited to take effect in possession 
immediately on the determination of the particular estate 



994 the terminology and arrangement 

and neither later or earlier ; that every contingent remainder 
must become vested either during the continuance of the 
particular estate or eo instante that it determines. These 
rules, it is obvious, are merely technical ; there is nothing in 
the nature of the subjects dealt with to produce them. As 
might be expected they were found to produce inconvenience, 
and this inconvenience was remedied in the usual English 
fashion, not by a remodelling of the law, but by the evasive 
process of inventing a new kind of interest, derogating in the 
most revolutionary manner from the feudal principle, though 
disguised by an outward compliance with the feudal rules. 
The inconveniences which had arisen consisted in this that 
it is frequently desired to create interests in such a way as to 
commence at a future time and yet without waiting for the 
determination of a prior estate; or to take effect notwith- 
standing the determination of the prior interest before the 
subsequent estate is ready ta take effect in possession. The 
remedy was most strikingly technical. It consisted simply 
in a dexterous employment of the word “ use,” a word 6f 
indeed magical operation in English law. And thus we find 
that a future estate which, according to the old rules, cannot 
be created, may according to the more modern practice exist, 
notwithstanding those rules. The rules remain, but the 
artificial employment of the word ** use ” is sufficient to 
evade them. For example, where, as in the case of a settle- 
ment made in contemplation of marriage, it is intended to 
grant an estate which is not to take effect till the solemniza- 
tion of the marriage, this cannot be done by means of a 
contingent remainder by reason of the rules already referred 
to ; and so if an estate be given to a person for life and after 
his decease to an unborn child on his attaii^ing the age of 21 
years, and he is not 2i years old on the death of the person 
'"entitled to the prior estate, the gift fails. Yet by resorting 
to the convenient machinery of uses, the desired object may 
in each case be accomplished. An executory interest, created 
by means of a “ shifting use ” is all that is necessary. 

It follows, therefore, that the old rules have become useless, 
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since an interest which they prohibit may be created in spite 
of them ; and, on the other hand, they accomplish nothing 
which under the existing law could not be accomplished 
without them. There is in fact no place now for the dis- 
tinction between contingent remainders and executory in- 
terests. The difference between them is not natural, not 
even substantial. To eliminate contingent remainders 
entirely would not in any way lessen the power of dis- 
position incidf^Jt to property ; an executory interest would 
do the work as effectually. Not that the absorption of 
contingent remainders into executory interests is to be 
recommended as a means of simplifying the system. Such 
a process would be simply absurd, for the whole system 
needs recasting. But the possibility of such an assimilation 
of the two kinds of interests without affecting the actual law 
is conclusive evidence that the distinction between them 
is no longer tenable. This may be still further illustrated 
by contrasting with the remainders in real property the 
method of settling personal property. Remainders in per- 
sonalty, properly so called, are not recognized ; nor indeed 
at law can any kind of future interest be created. This is 
frequently expressed by saying that in personal property 
there are no estates; that no interest less than absolute 
ownership can exist in a chattel, and this statement when 
limited to the Common Law is true enough. In equity, 
however, future interests may be created, and in a way 
much simpler than the methods applicable to real property. 
As personalty was not subject to the feudal rules of 
property, and did not come within the Statute of Uses, 
much of the complexity and technicality existing in regard 
to realty is here abaent. The noticeable point in the present 
enquiry is that there is no such distinction as that between 
contingent remainders and executory interests, a circum- 
stance which sufSciently confirms the assertion that that 
distinction arises accidentally, and not from the nature of 
the subject. By means of Irifsts future estates may be 
created in personalty, to the same extent as in realty by 
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contingent remainders and executory interests; but by much 
simpler means, and without being incumbered with a multi- 
tude of artificial distinctions. 

It is submitted, then, that the four-fol^. division of future 
interests in property into reversions, vestei^ii^ainders, con- 
tingent remainders, and executory interests, is unjustifiable. 
It is not founded on any natural difference in the subjects 
classified; and applicable only to what is called real 
property. In a body of law moulded systematically, and 
upon a natural basis, an arrangement would be required 
which applied equally to all subjects of property, because, as 
shown in a former paper, there is no ground for distinction 
between realty and personalty. The natural arrangement 
has been already suggested — a division into rights of which 
the enjoyment is postponed on the one hand, and mere 
expectations of rights on the other. Upon this basis a 
system might be constructed applicable equally to all the 
subjects at present so unnecessarily separated under the 
heads real and personal property, unincumbered with the 
complexity resulting from the now effete feudal system, and 
expressed in language at once significant and simple. 

Joint Ownership . — In regard to this subject also there is 
much room for simplification. There are at present four 
different ways in which the same subject may be the pro- 
perty of more persons than one at once : vix., joint tenancy, 
tenancy in common, coparcenary, and tenancy by entireties. 
Neither of these different species of condominium is free from 
objection, nor would any such distinction as is drawn be- 
tween them in English Law be found in a well organized 
system. An examination of each in order will show how 
much the law relating to them might be simplified. Joint 
tenancy, in the technical signification of that expression, 
may be described accurately enough as ownership by several 
persons as if a single person. They together own the 
whole ; neither is entitled to a distinct share. Their posi- 
tion, collectively considered, con*esponds to that of a tenant 
in severalty; individually, neither can be said to have a 
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separate right of property. From this view of joint tenancy 
has arisen the singularly harsh rule that, unless a partition 
or disposition of the property be made, the whole of it must go 
to the survivor.^., ^he future owner may be determined by the 
merest accidepi^^nothing to human perception may be more 
sudden or unforeseen than death. That inconvenience was 
felt from these incidents of joint tenancy is not surprising. 
The position of the parties has been humorously illustrated 
by an American story, in which an elephant is represented as 
belonging in common to two men, one of whom declines 
either to pay anything to the other in the shape of profits of 
exhibition, or to buy his co-owner’s share, and is at last 
brought to reason only by the threat of the injured party to 
shoot his undivided moiety. This, however, only hits oflF 
the inconvenience of joint ownership in chattels ; in land the 
inconvenience of joint tenancy may also be very great. For 
example, if the subject be a house either or both of the joint 
tenants may enter into and occupy any room in it. Both as 
regards the enjoyment of the property during the lives of Jthe 
joint tenants, and as regards the incident of survivorship, is 
joint tenancy objectionable. The remedy originally intro- 
duced was but partial and sometimes very difficult of satis- 
factory application, namely, partition. To make an exact 
partition is frequently impossible, the property not admitting 
of equal division ; and some very curious results of partition 
are to be found recorded in the reports. In one case, for 
example, where there was a house to be divided the whole 
stack of chimneys, all the fire places, the only stair case, and 
all the conveniencies in the yard were given to one joint 
tenant. The difficulty and inconvenience thus experienced 
by partition has led^o the more satisfactory remedy of sale, 
the Court of Chancery being now empowered to direct a sale 
instead of partition, whenever a sale and distribution of the 
proceeds amongst the parties entitled, appears to be bene- 
ficial. Concurrently with this tendency to avoid the incon- 
venience of partition, it is notic^ble that equity has long 
inclined towards abolition of joint tenancy, and has, in many 
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cases, construed what strictly would be a joint tenancy to be 
a tenancy in common. When it is remembered, also, that 
any joint tenant may, at any time, turn the joint tenancy 
into a tenancy in common, by disposing of his undivided 
interest, it will be perceived that joint tenancy has virtually 
lost its purpose. There is only one case in which there is 
anything to be said for it, and that is the case of trustees who 
obviously are intended to hold as a single person, and not as 
entitled to distinct shares. This, however, its only redeem- 
ing feature, is but a poor apology for it, and is hardly suffi- 
cient to save it from the condemnation which, in other 
respects, it seems to deserve. Nor is tenancy in common, 
though it may compare favourably with joint tenancy, a 
species of cotidonimium altogether desirable. Its distin- 
guishing characteristic is freedom from the harsh incident of 
survivorship attaching to joint tenancy, which alone has 
procured for it the favour of the Court of Chancery. But it 
is obviously far less convenient than an estate in severalty, 
and' partition, as in the case of joint tenancy, has been put 
into operation to remedy its inconvenience. The application 
of this remedy and that of sale to the cases both of joint 
tenancy and tenancy in common, has had the effect of render- 
ing either a very infrequent mode of holding, and probably 
there is little land in the country, other than that vested in 
trustees and mortgagees, subject to joint tenancy or tenancy 
in common. The expediency of either may, therefore, be 
seriously doubted. As to the other kinds of joint ownership, 
coparcenary and tenancy by entireties, the latter may be 
dismissed from consideration, it belongs to the law regarding 
the relations of husband and wife. Of coparcenary it may 
be said that, like joint tenancy and tena^icy in com'mon, it is 
inconvenient. A sale of the property and division of proceeds 
amongst the coparceners would seem a more desirable thing 
than the present tenancy in coparcenary. But applyhig the 
considerations which have been here suggested what would 
become of joint ownership of any description ? Carried to 
their legitimate consequences they seem to condemn con- 
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dominium of every kind, and possibly the condemnation is 
desetyod. Community of property is necessarily incon- 
venient, except in the cases of trusts, partnership, and 
marriage. In every other case a sale of the property and 
division of the proceeds is desirable. However this may be 
it is conceived that in a rational reconstruction of the Law 
of Property the peculiar species of condwninium^ known as 
joint tenancy, tenancy in common, and coparcenary, would 
have no place. 

Servitudes . — ^The nature of servitudes and the distinction 
between them and the various modes of property as the 
basis of arrangement were described in a former paper. It 
has also been shown that in English law there is no distinct 
class of rights called servitudes, but that the rights which 
that expression is intended to include are thrown together 
miscellaneously with a number of other rights with which 
they have nothing in common, into a class designated by 
the misleading and absurd title ** incorporeal heredita- 
ments.*' The consequence is that the true nature of these 
rights and their relation to rights of property, specifically 
so called, have been obscured. It will be necessary, there- 
fore, in the first place to examine the constitution of this 
class of ** incorporeal hereditaments,” and to pick out from 
the heterogeneous collection those of the rights which come 
under the head of servitudes ; and then to suggest an ar- 
rangement of the class thus obtained. The principal of the 
different species of ** incorporeal hereditaments ” are the 
following : Profits d prendre^ which include rights of com- 
mon of various kinds, rights of fishing and hunting and the 
like ; easements, (which consist inter alia of rights of way, 
right to light, right to air, right to support from adjacent 
soil, right to disclfarge water or^to receive a flow of water, 
right to bury in a vault, right to use a pew in a church, 
righ^to hang clothes over the land of another) ; advowsons ; 
• titles ; seignories ; franchises ; dignities ; corodies ; annui- 
ties ; pensions ; rents. Of thes| numerous kinds of rights 
those only included under profits a prendre and ease- 
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ments seem to be properly servitudes, and consequently 
those only which here claim attention. The distinction 
between profits d prendre ande asements is this, the former 
consist in the party entitled taking some profit out of the 
land, for example, by turning cattle on to land for the pur- 
pose of pasture, or by taking wood, or by catching fish or 
fowl ; whereas an] easement consists merely in using its 
subject in a particular way, or in a right that the owner of 
a parcel of land shall forbear, for the advantage of the party 
entitled to the servitude, to use the land in a particular way. 
The distinction is an intelligible one, and might be conveni- 
ently enough adopted as the main division of the class of 
servitudes. It represents a clear distinction between the 
different kinds of servitudes, and in the present state of the 
law of prescription it is a distinction of practical consequence, 
profits d prendre falling under one section of the Prescription 
Act, easements under another, with the result of a differ- 
ence in the periods required for their establishment by user. 
The celebrated division of servitudes, in so great favour among 
jurists, into affirmative and negative servitudes, is hardly so 
applicable in English law considered as the primary division 
of servitudes as this into profits d prendre and easements. 
All profits d prendre are affirmative ; to them therefore it 
cannot apply ; being applicable only to easements, it seems 
more appropriate to take it as the basis of a subdivision of 
easements than a general division of servitudes. We should 
then have profits d prendre on the one hand, easements on 
the other, the latter subdivided into affirmative and negative. 
By an affirmative servitude is meant a right to put the sub- 
ject of another’s property to a particular use ; by a negative 
servitude a right to a forbearance on the part of an owner 
from putting his property to a partieuW use. The only 
negative easements appear to be rights to ancient lights, to 
air, and to the support of neighbouring land. All the j>ther 
rights above enumerated as included under the term ease- 
ment, seem to be affirmative. But these terms affirmative 
and negative are not altogether free from objection. In one 
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sense every servitude is negative ; every servitude is a right 
to a forbearance on the part of the owner of the res serviens^ 
never a right to an act on his part. It is the position of the 
party entitled to the servitude that is regarded in using these 
terms; where Re is entitled to use a subject, his right is 
affirmative ; where he is merely entitled to a forbearance, as 
that his ancient lights shall not be obstructed, his right is 
negative. And, for marking this distinction, the terms seem to 
answer the purpose well enough. Another division of servi- 
tudes to be found in treatises on jurisprudence is into real 
and personal, which seems to correspond with the English 
distinction into rights appurtenant and rights in gross. By 
a real servitude is meant a right belonging to a person by 
reason of his being owner of a parcel of land ; by a personal 
servitude a right existing independently of such ownership, 
and belonging to the party entitled not as owner of land, but 
as an individual. The distinction refers therefore to the 
title by which a servitude is acquired rather than to the 
nature of the right, and is consequently foreign to a classyica- 
tion of rights of servitudes. It may be added that the terms 
are not significant enough to mark the distinction they are 
employed to represent. They do not themselves suggest the 
meaning attached to them. The expressions, “ appurtenant ” 
and “ in gross *’ are perhaps better, though clumsy enough. 
Appurtenant and non-appurtenant would express the mean- 
ing more significantly. It is suggested, then, that the main 
division of servitudes in English law should be into profits A 
prendre and easements, which has the merit of representing 
a distinction already recognised, and the advantage of being 
expressed in established language which must always be 
preferable to new |erms ; easements being then subdivided, 
into affirmative and negative, which has this practical conse- 
quence in respect of the mode of acquiring and losing rights, , 
that* an affirmative servitude is generally intermittent, a 
negative servitude continuous. 

Title . — The English law of tiile, in other words the law 
relating to the methods of acquiring property, presents a 
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wide scope fol* simplification. Much as has been done 
during the present century to improve the law regulating the 
transfer of land, this department of the law is still disfigured 
with useless distinctions and clumsy devices. It is here that 
realty and personalty are so prominently opposed to each 
other ; and here consequently are the effects of that absurd 
division more strongly marked than elsewhere. It is here in 
an eminent degree that the law accomplishes its object 
through indirect and evasive means. It is here also that we 
find the singularly harsh disposition of an intestate land- 
owner’s property in favour of a single child. Unsatisfactory, 
therefore, is this branch of the law, both as regards arrange- 
ment, modes of conveyance, and policy.. To adequately 
discuss these various points would require far greater space 
than can be here devoted to them. All that can be now 
attempted is briefly to run through the various kinds of titles 
and make a few general observations upon them. The most 
appropriate primary division of titles appears to be into 
those which arise from the voluntary alienation of owners, 
and 'those which do not. The former head may be sub- 
divided into transfers inter vivos on the one hand, and 
testamentary dispositions on the other. Transfer inter vivos , 
then, first claims attention ; and on the threshold of this 
subject we have to encounter the distinction between realty 
and personalty, which occasions this difficulty, that although 
it runs through the whole system of title, it produces no uni- 
formity of transfer amongst the various subjects of the 
opposed classes. So far as title is concerned the distinction 
is useless and without meaning. There is, indeed, this verbal 
difference, that transfers of real property of every kind are 
called conveyances ; of personal property, assignment, s ; but 
this difference is merely verbal ; assignments of personalty 
frequently resemble conveyances of realty more nearly than 
assignments of other kinds of personalty. The difference, 
for example, between an assignment of a lease for years 
(which is personal property) and a transfer of goods by 
delivery is very much greater than the difference between 
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this assignment of a lease for years, and the conveyance of 
a leasehold for life, though the latter is realty. No satis- 
factory arrangement of the modes of transfer, therefore, is 
possible with the distinction between real and personal 
property standing in the way. The only course open is to 
enumerate the different methods of alienation applicable 
respectively to the various subjects of property. For the 
conveyance of land there are at least five different modes 
available, — the usual deed of grant, the old lease and release, 
the release under the Act for making a release as effectual 
for the conveyance of freehold estates as a lease and release, 
a bargain and sale enrolled under Hen. VIII, c. i6, and a 
covenant to stand seized to uses. This multiplication of 
conveyances is of course quite unnecessary, the first being 
that alone resorted to in practice. The others might be very 
properly abolished, if only for the sake of simplicity. Their 
preservation is not required for any purpose whatever. With 
regard to the remaining conveyance, the deed of grant, 
which is the only ordinary mode of conveyance, much cannot 
be said in its favour. It is a very indirect and round-about 
means of accomplishing a very simple object, depending, as 
it does, for its operation, on a technical employment of the 
word “ use,” the utility of such a device having, nevertheless, 
passed away. Much complexity and difficulty might be 
removed from the Law of Property by the doctrine of uses 
being altogether eradicated. The object of the Statute of 
Uses was entirely defeated within a short time of its pass- 
ing ; and its retention has no useful purpose ; for, as was 
remarked by Lord Hardwicke, its only practical effect is to 
add three words, “ to the use ” to every conveyance, and, it 
might also be ad^ed, to create considerable confusion an^ 
perplexity. There is no reason whatever why a conveyance 
of land should not be made directly, and without any sucl^ 
dewce as that of making one person a conduit pipe for pass- 
ing an estate to another, or still more absurdly making the 
transferee a conduit pipe for passing an estate to himself. 
There are not wanting, even, those who advocate the trans- 
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fer of land by a mere change of name in a register. With 
that, howfVes, we are not at present concerned. Compared 
with the conveyance to uses, just noticed, the lease of a term 
of years appears in a favourable light in point of directness. 
The lease is made directly to the intended tenant without 
the introduction of uses. Yet there is no reason naturally 
for any distinction between the two instruments. The 
difference has been produced by an accident, that a term of 
years is deemed personalty, and, therefore not within the 
Statute of Uses. For the other kinds of personalty various 
modes of alienation are available, goods and chattels being 
assignable either by delivery or by deed ; stock by transfer in 
the books of the Bank of England, or by a delivery of a stock 
certificate, and shares in a similar manner. The transfer of 
land differs, therefore, from the transfer of other kinds of 
property in being much less simple and more costly. The 
nature of the case is, perhaps, responsible for this to some 
extent, but from what has been said it may reasonably be 
assumed that the law relating to the transfer of land might 
be very much simplified. Testamentary disposition, which 
comes next in order, does not seem to call for any observa- 
tions pertinent to the present purpose. 

The other class of titles consists of modes of acquisition 
otherwise than by the intentional alienation of the owner, 
and includes, therefore, intestate succession, adverse pos- 
session, prescription, occupancy, accession, forfeiture, and 
bankruptcy. The law regarding the first of these, intestate 
succession, is, according to almost universal agreement, in 
an unsatisfactoiy condition. That the whole of an intestate’s 
land should descend to his eldest son alone, while his other 
property is equally divided amongst his widow and children 
or next of kin, is certainly anomalous. The desirability of 
uniformity in the devolution of the property of an intestate 
^as been sufficiently insisted on by another writer in ^the 
current volume of this magazine. The expediency of such 
uniformity will, therefore, bq, here assumed. The point of 
peculiar interest for the present purpose is that by assimi- 
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lating the succession to land and to goods and chattels, the 
only generic difference between the opposed classes'^bf realty 
and personalty, would be gone; In no other respect can the 
various subjects of real property be associated together and 
opposed to the Various subjects of personal property than in 
the descent of the former to an heir, the devolution of the 
latter to an administrator for the benefit of the next of kin. 
Were the distinction in question gone there would be no 
common mark to distinguish ihe subjects of the one class 
from the subjects of the other. The establishment of a 
uniform mode of succession may be advocated, therefore, as 
a means towards getting rid of this distinction between 
realty and personalty as well as on the ground of its moral 
expediency. The confusion and complexity which this 
division of property into real and personal has occasioned 
throughout the whole system of property have been already 
pointed out. The advantage which the .system would gain 
from the exth'pation of the distinction would be enormous. 

With regard also to acquisition by lapse of time might the 
law be much simplified. It is at present divided into two 
distinct departments, regulated by distinct Acts of Parlia- 
ment and founded on different principles. The Statutes of 
Limitation provide for the acquisition of rights of property in 
one way, the Prescription Act for the establishment of servi- 
tudes in another. Under the former, a right is not acquired 
directly and positively, but indirectly by means of a prohi- 
bition on the owner of land possessed adversely to bring an 
action against the possessor after the lapse of a prescribed 
period. The Prescription Act, on the other hand, establishes 
a right of servitude directly. It enacts that after user for a 
specified period a right of servitude shall be acquired. 
Practically of course a right of .property is as firmly estab- 
lished by the lapse of the period after which the possessor 
caiwot be ejected, as is the right of servitude after the perioiT 
required for prescription, but it would be certainly more 
reasonable and satisfactory to .establish it affirmatively, as 
by prescription, than by implicating it with procedure, and 
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making it merely a means of defence. . There seems no 
reason why the principles applicable to the establishment of 
servitudes might not be applied also to the acquisition of a 
right of property, and a uniform- system created for both. 
As to the periods required for the acquisition of the respective 
rights in question, they are very various, and it may in pass- 
ing be suggested that a little more uniformity might be 
desirable in this respect also. Another point to be noted is 
the very unsatisfactory way in which the law on this subject 
has been brought into its present condition, and the conse- 
quent difficulty which has been frequently experienced in 
ascertaining what the law really is. This has arisen partly 
from the vagueness of the Acts themselves, and partly from 
exurberance of judicial interpretation thereon. A striking 
illustration of this may be found in Shelford’s Real Property 
Statutes, where to the Prescription Act and' Statutes of 
Limitation alone are devoted more than 300 pages of explana- 
tion printed in very small type, whereas the Acts themselves 
take up a few pages only. The whole subject wants a 
thorohgh remoulding. 

This brief and incomplete examination of some of the 
principal parts of the law relating to title concludes the 
present task. An attempt has been made in this and in the 
two former articles devoted to a consideration of the termin- 
ology and arrangement of the English Law of Property, to 
point out the objections to which some of the leading terms 
of this department of the law appear to be open, and some 
of the defects which in point of arrangement seem to dis- 
figure the system. Possibly there has been more of con- 
demnation of existing terms and distinctions than suggestions 
for improvement, and the few suggestions which have ,been 
made may perhaps appear^ crude and impracticable. But 
the object of the writer will have been accomplished if he 
^as succeeded in directing serious attention to the subjects 
discussed, and of contributing in any degree, however little, 
to the ventilation which they^seem to require. 

W. W. A. T. 
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III.— THE SUMMARY JURISDICTION OF JUSTICES 
OF THE PEACE. 

1 N the year 1871 the present Lord Chancellor introduced 
in the House of Lords a Bill for regulating the proce- 
dure before Justices of the Peace. That Bill being 
comprehensive and important, but technical in its nature, 
received little attention from the general public, and did not 
get beyond Committee in the House of Lords. Now that 
the alleged increase of crimes of violence and brutality has 
been brought prominently forward, and augmented powers 
for the punishment of offenders is demanded on behalf of the 
magistrates, some further alterations and amendments of 
the law would appear imminent, and the consideration of 
some of the principal points of Lord Cairns’ Bill appears to 
us to be specially worthy of attention. The object of the 
Bill was to regulate the procedure and practice of the more 
than one thousand magistrates and Petty Sessions Courts 
in England, and to consolidate into one Act the divers faws 
relating thereto. Since Jervis’s Acts, although the duties of 
the magistrates have been enormously added to by the 
numerous, and often conflicting, enactments affecting not 
only the morals but the education and health of the people, 
while the courts of summary jurisdiction have attached to 
themselves an increased appreciation by the poor, scarcely 
anything has been done to lessen unnecessary labour on the 
part of the magistrates and their clerks (for which unneces- 
sary labour, be it remembered, the public pay), while the 
more than doubtful system of paying clerks by fees still 
flouris))es, and antiquated formalities occupy the place of 
useful improvemenfs. 

The provisions of the Bill may be stated shortly : — 

I. That the summary jurisdiction of Justices under the 
Criminal Justice and Juvenile Offenders’ Acts be extended 
to cases where the value of the p^perty does not exceed five 
pounds, including also cases of larceny or embezzlement by 
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clerks or servants, false pretences, and receiving stolen 
property, whether the offender plead guilty or not. The 
principal objections appear to us on this proposition to be, 
that the law of false pretences and receiving is so full 
of doubt and difficulty that its administration should still be 
left to a jury, assisted by the direction of a competent judge, 
and, therefore, that summary jurisdiction in such cases 
should only be permitted on a plea of guilty. It would no 
doubt be desirable to give magistrates power to deal with 
petty cases of fraud, but practically the offenders would 
generally acknowledge their offence. Of course magistrates, 
even if this provision were adopted, would, in cases were the 
value is no test of the evil disposition of the offender, still 
commit for trial. 

2. That justices should be permitted a discretion, in deal- 
ing summarily with cases under the above Acts, even after 
a former conviction. Let us illustrate, by a frequent case, 
how such a provision would work advantageously. A sailor 
meets with some girls; they rob him. The case is clear ; they 
are old thieves, sind must therefore, now, be committed for 
trial. He is bound over to prosecute. On the day of trial he 
is a thousand miles away, and, there being no prosecutor, the 
girls are discharged. Time after time the same girls are 
charged in some districts of the metropolis, invariably with 
this result. An occasional memorandum from the Home 
Secretary would remind magistrates not to deal with cases 
of hardened offenders, unless otherwise they would escape 
with impunity. 

3. That prisoners should be allowed to plead to charges 
before depositions are taken. This would save valuable 
time wasted in taking formal depositioi^s, which now only 
add to the waste paper ki the office of the Clerk of the 
Peace. 

4. That the service of summonses may be proved by 
affidavit, that they may be served at the last known place 
of business, and that witness summonses be issued by the 
clerks to justices, without previous application upon oath. 
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3. That Justices should have power to enforce the atten- 
dance of witnesses living beyond their jurisdiction, and that 
warrants should be executed in any part of England without 
being backed. 

6. Justices to have power to order costs against defendants 
bound over in sureties, and to bind over either party, or both 
parties, in cases of assault on breach of the peace, although 
no one has applied that sureties should be required. Recog- 
nizances to be entered into before the clerks, and be recover- 
able as penalties. This last proviso has been worked in the 
metropolis, under the local Act, with great success. 

7. Clerks to Justices to be enabled to issue notices for 
convening special sessions, authenticated by an official seal. 

8. A record of convictions to be kept in each petty ses- 
sional division, and that a record, or certified extract 
therefrom, be deemed sufficient evidence — (combined, we 
presume, with identification of the accused). Now, that the 
principle of commulative punishment, so long contended for 
by that well-known magistrate, Mr. Barwick Baker, is 
coming slowly, but surely into practice; the importance of 
this last provision is obvious. The farce of a constant 
offender who is well known in the small country town, and 
whose every offence is in every one’s memory, putting the 
country to the expense and trouble on each occasion of 
proving a former conviction, is almost played out. Let us 
remind our readers what it involves. Clerk’s time, filling up 
a long-winded form full of absurd technicalities, the signing 
and sealing by the Justices, a journey of a clerk or constable 
with this valuable conviction to the office of the Clerk of the 
Peace some miles off, the copying by a clerk, countersigning 
by the £lerk of the Peace, and lastly the production before 
the Justice of a document which dpes not give him half the 
information he already possesses in the books of his court. 
In tli|^ Metropolitan Police Courts it is well known that 
under the present system few convictions are returned owing 
to the insufficiency of the staff of fclcrks. 

8. Power to be given to a magistrate, or clerk in his 
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absence, to adjourn any sessions or remand. This power 
should, it appears to us, be scarcely entrusted to the clerk, 
unless he be also empowered to receive an affidavit justify- 
ing the necessity. Justices to have power to award portions 
of penalties as compensation to parties aggrieved. 

10. Persons found drunk to be apprehended without 
warrant. 

iz. Justices* Clerks to be paid by salary and to act as 
public prosecutors. The existence of the fee system so 
long is a proof of the little attention paid by the public 
at large, to the continuation of an evil of the greatest 
magnitude, and which would seem to pollute the very 
fountain of justice. 

12. The consolidation into one Act of all matters relating 
to procedure before Justices. 

These were the i&ain provisions of the Lord Chancellor’s 
Bill, and with their general object, we apprehend, few 
readers will quarrel. But we hear it suggested that 
in the event of the matter coming before Parliament 
there will be a movement, to give magistrates powers 
to imprison offenders on summary conviction of offences 
of violence and other crimes, for much longer periods 
than heretofore. We trust this will not be so. The power 
of inflicting long sentences should be most carefully con- 
ferred. Let it be remembered that although a single judge 
has the power, still he is, to some extent, kept in check by 
the importance of his office, the presence of his brethren 
of the bar, and an ever watchful press. An intemperate or 
popularity-seeking magistrate would often have no such 
restraints, and might act upon the principle of the Justice 
mentioned by Sir George Stephen, whp made an order of 
affiliation, condemning a. plough boy to pay half-a-crown 
a-week, for an eleven months’ child, on the ground that, 
because the man was a poacher, “it would be a useful 
.example.’’ If the sessions were as frequent as they should 
be there could be no necessity for cases of great brutality 
being kept from them. Lord Brougham, on the 23rd March, 
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1855, touching speech, bequeathed the following pro- 
posals to his brethren and his country before he should have 
sunk into feeble, and unreasoning age : — 

That Assizes should be holden four times a year in each 
county, and Quarter Sessions so frequently, and at such 
times relating to the Assizes, as that a Court of Criminal 
Jurisdiction shall sit once a fortnight in each county. 

That to equalize the business, counties may be divided 
and parts of different counties united, for the purposes of 
trial, and that persons may be tried, at the option of the 
public prosecutor, either in the district where the offence is 
alleged to have been committed, or in the adjoining district. 

That the same criminal jurisdiction should be given to 
Judges of the County Courts as is at present possessed by 
the Quarter Sessions of the Peace, that this jurisdiction 
should extend over the district subject to their civil jurisdic- 
tion, and that the Justices of every county may be relieved 
from the obligation to hold Sessions oftener than four times 
a year, whensoever it shall appear ; that beside those four 
Sessions and the Assizes, there is a sufficient number of 
County Court Criminal Sittings to give two Criminal Courts 
monthly in the district. 

We cannot but think that in any amendment of the 
Criminal Law some reconsideration of the treatment of 
jnvenile offenders would be very desirable. Perhaps one of 
the most painful scenes in a magistrate’s court, none the less 
painful from the incongruity, if not grotesqueness, of the 
magnitude of the charge and the insignificance of the 
criminals, is when some three or four lads under nine years 
of age are accused, with all due formality and circumlocution, 
with si^crilegiously breaking and entering, or burglariously, 
as the case may l?e, a certain place, and stealing therein, * 
possibly, the sum of ninepence halfpenny, which it is sub- 
sequ|ntly proved they did feloniously spend in sweetstuff, 
dividing it with accomplices after the fact. Formal deposi- 
tions are taken, the urchins are q^utioned in a long form not 
to say anything, which caution, as their entire attention has 
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been absorbed with the contemplation of the Royal Arms, 
they duly observe, and then, after some other forms, they are 
duly committed for trial. At the Assizes an indictment is 
prepared, learned counsel are instructed to prosecute, and 
the parents, by selling their ** homes,” ins^uct a barrister 
for the defence of offenders who cannot understand the crime 
for which, if convicted, they must bear the stain of felons for 
life. From thence, through the purifying trial of a month’s 
detention in a common gaol, the children are at last sent to 
school. Such is our treatment of the young Hopeless of 
society. Had it been young Hopeful, who broke open his 
mamma’s sideboard, or stole the neighbours’ apples, would 
he, the child of a gentleman, be taken before a magistrate 7 
No. He would be confined to his room, perhaps flogged 
(although the experience of prison oflicers is, flogging acts as 
no deterrent to young thieves) and perhaps he might be sent 
to a more careful school and placed under stricter discipline. 
And is not this, we would ask, better for him and for the 
community? His future prospects would not be destroyed. 
He would not graduate with older criminals. A life of use- 
fulness would thus be saved to the State, ignoring the costs 
of the prosecution. There is not one law for the rich and 
another for the poor, but there are two practices. 

Deal with men as men, and with children as children, we 
would say. Let every young offender for any first offence, 
except perhaps murder or similar heinous crimes, be punish- 
able by summary conviction before a magistrate and be liable 
to be sent to a school of discipline, or to an Industrial or Re- 
formatory School. The school of discipline should be in fact 
a child’s prison, but a prison with the best and most strict 
reformatory rules. The expenses of the child at thevsehool 
might well be borne by thc^ parish to which he belonged, as 
it would be from the neglect of education in all probability, 
that the child had become criminal. The school of discipline 
should not interfere with industrial schools, the discipline 
would be much sterner, while the period of detention, as a 
general rule, should be much shorter. 
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The punishment would be, of those advocated by Bentham 
(Vol. I. p. 404) which are calculated to weaken the seduc- 
tive, and to strengthen the preserving motives, and which 
have an advantage over all others, with respect to those 
offences to which they can be applied. There are other 
punishments which have an opposite tendency, and which 
serve to render those who undergo them still more vicious. 
** Punishments which are considered infamous are extremely 
dangerous in this respect, particularly when applied to slight 
offences, and to juvenile offenders.” Half the felons in the 
docks at the police courts are juvenile offenders, whom we 
are convinced would be much better dealt with by the 
schoolmaster than the Magistrate and the Prison Governor. 
“ To extirpate crime is the function of the State, and its 
urgent duty ; and if it can extirpate crime only, by reforming 
and instructing criminals, what principles of economic or 
moral science can be pleaded in bar of its adopting the only 
means of doing what ought to be done ? ” ♦ 

Compulsory education is certainly working a great refor- 
mation. Parents are learning that they are responsible for 
their children, and are gradually giving up the old and 
convenient belief, that it is the duty of the policeman and 
the parson, in short, any body’s but theirs to see to the 
moral training of their children. The result is that children 
begin to attend school regularly, and there are fewer young 
vagrants or professional thieves. The great difficulty is 
with children whose fathers and mothers both go to work. 
The parents pay the school fees, and tell the children to 
attend shool. The children do not go, the father is fined, 
and the children are beaten. This does not make boys and 
girls 9iiy more regular in their attendance. In New York 
officers of the sani&ry police call, at the schools, ascertain 
who are absent, and whether the parents are aware of it. 
If tl^ officers catch the children they take them to school. 
If the children become habitual absentees after this, they 
are apprehended and sent to |in Industrial School. We 


Ediuburgh Rc?iew, Vol. 101. p. 401. 
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have yet in England to find a means of punishing children 
as well as parents, and it may be questioned whether a few 
days in a school of discipline with its severe training would 
not make a child appreciate the more mild and genial teach* 
ing of our public elementary schools. 

It not infrequently happens that witnesses who inform the 
police immediately on the commission of an offence, will 
give no further information subsequently. Considering the 
inconvenience to which witnesses are subjected at our 
criminal courts, the utter want of accommodation for decent 
women or respectable men, and the miserable remuneration 
granted for loss of time, the reluctance is not surprising. 
Still we think the difficulty might be lessened if police 
constables were permitted, as in Edinburgh, to serve wit- 
nesses with notices which have the force of summonses, and 
with which each officer is always provided. We believe 
also that the police in that city can give notice to small 
misdemeanants, under the local Act, to attend the police 
court without any summons from the judge of the court. 

While it would be very undesirable wholly to abolish the 
grand jury system, especially in political offences, yet the 
plan suggested in the Metropolitan Police Bill, 1839, would 
in large towns where there are stipendiary magistrates, 
considerably lessen the duties of grand jurors. It was pro- 
posed that the committing magistrate should certify that he 
had carefully inquired into the case, and that in his opinion it 
was a fit case to go to a juiy, and that,this certficate should 
have the same effect as the finding the bill by the grand jury. 
Any objection to this course might be removed by permitting 
the accused to be allowed the opportunity of going before 
the grand jury upon his application being granted by ajudge 
'in chambers, as in bail cases. ‘ 

Frauds in trade should 'be made the subject of special 
'* enactment, and adulteration, false trade marks, selling goods 
unfit for food, and fraudulent description of goods shoufd be ‘ 
placed on one footing as misdemeanours. 

Appeals from the decisions of magistrates should, it ap- 
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pearsjto us, be more frequently permitted. “No precautions 
against the abuse of power can be too strict, or too many 
that do not impede the use of it : and these or whatever 
precautions may be taken, are taken not against this or that 
individual but against human nature.’’* Upon grounds such 
as these, no magistrate should object to the defendant 
having an opportunity of appeal in any case. In these days, 
when every small case may be reported in the public press, 
the amount of the penalty is not so much felt, as the publi- 
city. A restriction, therefore, which will not permit a defen- 
dant to appeal because he has not been fined more than two 
pounds may be an utter denial of justice, and the mere will 
of one magistrate, utterly unjustified by law, may affix an 
indelible stigma on an innocent man. 

The obsolete system of requiring that the prosecution of 
brothels and disorderly houses should be undertaken by the 
parishes should at once be amended. These prosecutions 
should be handed over to the police, and the offenders be 
punishable on summary conviction. This is no new sugges- 
tion. “ The difficulty and expense of indicting these hcnises 
(said the Third Report of the Committee of the House of 
Commons on the Police of the Metropolis, 1818) and the 
impediments in the way of discovering the real occupiers, 
have frequently deterred the parish officers from proceeding 
against them ; and even when they have obtained a verdict 
the same profligate conduct has been carried on under 
different names in the very same house. Your committee 
have to suggest a more summary mode of procedure." 

While, on the subject of procedure, it would be well that 
any new legislation should give distinct directness as to the 
manneji of taking depositions. The evils of the present 
system have been ^ell exposed by Sir George Stephen, in 
his letter on “ Magisterial Reform," addressed to Lord 
Palmerston, in 1854. 

“ Never yet," he says, “ have I been able to enforce the 
rule of taking down examinations and cross-examinations 

• Bctitham, Vol. x. p. S8B. 
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word for word, though clearly intended by the Act, and 
often desired by the judge of Assize. In taking evidence, 
where no attorney is retained, it is the rule, and not the 
exception, to put leading questions, less, perhaps, because 
the magistrate is unconscious of the irregularity, than to 
make short work of the case.’* 

A considerable amount of labour might fairly be saved by 
the adoption in the Schedule of the Act of the very shortest 
form of summonses, commitments, convictions, and other 
processes of the courts. No business man would think it 
necessary, in one document, to give the name of a person 
seven or eight times over. Yet this is frequently done in 
commitments. In the Metropolitan Police Act permission 
has been given to state informations shortly, and to use 
abbreviated forms. 

We have offered these somewhat disjointed remarks to our 
readers, more as suggestions than with the view of forming 
any scheme of a complete code of procedure. That a com- 
prehensive enactment is most desirable, all practical men 
will agree, and we trust that before the close of the ensuing 
Session some steps nearer to that end will be attained. 

A. H. S. 


IV.— REFORM AND CODIFICATION OF THE LAW 
OF NATIONS. 

rPHE following report of the proceedings of the Association 
^ for the formation of a Code of Law ^nd Procedure for 
all Nations, was read in the Jurisprudence Department of 
the Glasgow Congress, by Mr. Thomas Webster, Q.C. 

The Jurisprudence Department of the Social Science 
Association includes amongst its objects the Amendment and 
Codification of the Law bf Nations. The subject of such 
codification has from time to time been brought before the 
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Association, in the addresses of its president Lord Brougham, 
and by various persons on other occasions. 

At the Manchester Congress, in 1866, Mr. David Dudley 
Field suggested the appointment of a Committee to prepare 
a report on the Outlines of an International Code with the 
view of having formed after careful revision and amendment, 
a complete code, to be presented to different Governments 
in the hope of its receiving their sanction. A Committee 
was accordingly appointed consisting of jurists of different 
nations. The separation and distances of the members of 
the committee from each other made it difficult for them to 
take note of each ‘‘ progress,” to interchange with advan- 
tage their respective contributions for revision previous to 
a general meeting ; but the proposer of the Committee, Mr. 
David Dudley Field, submitted to the Congress of the Associ- 
ation at Norwich, in 1873, “ Draft outlines of an Interna- 
tional Code,” as his contribution to the general design. The 
outlines so submitted embraced not only a codification of 
existing rules constituting the Law of Nations, but contained 
suggestions of such modifications and improvements as the 
more matured civilization of the present age requires. 

In the course of 1873 two Associations were formed, the 
one, the ” Ghent Institute of International Law,” held its 
first meeting at Ghent ; the other, the “ Association for the 
Reform and Codification of the Law of Nations,” held its 
first meeting at Brussels, in the autumn of that year. The 
Institute of Ghent is limited to 50 members, men of eminence 
in special departments and well qualified to interpret the 
law ; the Association assigns no limit to the number of its 
members : it consists of jurists, legislators, and publicists, 
and otM^rs taking ai^ interest in the Law of Nations, public 
and private. The objects of the two Societies bear a relation 
to each somewhat similar to the relations of the Juridical 
and LRw Amendment Societies, meeting in London. 

The two Societies held conferences at Geneva, in the 
autumn of the present year; th% Institute of Ghent was 
occupied principally in discussing the three Rules pf Wash- 

• 05—2 
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ington; and the Association, in receiving and discussing 
papers bearing on Arbitration and the Codification of the 
Law of Nations, with a view to the extinction of the conflict 
of laws. 

The Association passed a resolution to the effect, that the 

Draft Outlines of an International Code,*’ already referred 
to, a translation of which, in Italian, was presented to the 
Conference, should be dealt with in sections, by being sub- 
mitted to competent persons for examination, revision, and 
addition, with a view to the formation of a complete Code. 
The Council of this Association has passed, at this Congress, a 
resolution to the same effect. It may then be hoped that by 
the united action and co-operation of competent persons some 
progress may be made towards the great end in view. Let 
it ever be borne in mind that any successful effort in this 
direction is in the interest of peace, that the assimilation of 
law and procedure and the extinction of the conflict of laws 
is one step towards the realization of the idea of the unity of 
mankind to which history and progress point : not a unity 
breaking down the limits and levelling the distinctions be- 
tween the different nations of the earth, but a unity founded 
on, and as it were, the result of their natural varieties. 

The foundation of such unity is the recognition of the 
absolute equality of nations and of persons, not in respect of 
position or physical or intellectual power, but in respect of 
the recognition of those duties, claims and rights on which* 
civilization is based. In illustration of the way in which it 
it is proposed to proceed, it may be mentioned that at the 
Geneva Conference communications were read, and discus- 
sions took place on the assimilation of Law and Procedure, 
and the extinction of the conflict of the Law of N»ations in 

i 

respect of property in intellectual labour and contracts, bills 
of exchange, and other negotiable instruments, subjects 
having no nationality, but of world-wide interest*. The 
claims of the author of a book or other product in literature, 
or the fine arts, a painting, a picture, or sculpture, is personal 
and individual, and should be recognized as property through- 
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out the civilized world. The United Kingdom has set a 
noble example of giving this copyright throughout the 
whole of the British Dominions to an alien without 
regard to nationality, provided there be first publication in 
some part of the United Kingdom. 

It is hoped and believed that this example will not be lost 
on our brethren across the Atlantic, who were represented in 
great numbers at the Vienna Patent Congress, at the Brussels 
Conference in 1873, and at the recent Geneva Confer- 
ence ; some of whom are present here, and several others 
of whom would have been present had the meeting of the 
Association been one week earlier. On the occasions re- 
ferred to they one and all declared that they hoped the 
anomaly as regard copyright to alien authors would cease 
ere long, and they pledged themselves to use their influence 
towards such an end. Conventions and treaties resulting in 
international copyright have hitherto been founded on the 
principle of reciprocity ; let this condition be extinguished 
from our legislation ; let there be a generous recognition«of 
the claims and rights of all in respect of matters not local, 
without regard to nationality. 

The observations made with respect to intellectual labour 
apply to all those transactions which intercourse and com- 
mercial relations have forced on mankind. Railways, 
steamers, telegraphs, postal arrangements, and free trade, 
are changing the conditions and relations of intercourse and 
enterprise throughout the whole world. 

Let law and procedure be adapted to the inevitable neces- 
sity, to the indications of evidence as to the unity of man- 
kind. 

In otITer subjects, ^s money, weights, and measures, an 
approach may be made to uniformfty by an Assimilation of 
Law. 

Wh^ should not an attempt be made to abolish the dis- 
tinctions between the laws of different parts of the United 
Kingdom ? Why should the law is to commercial contracts 
be different in Glasgow and in London ? Why should that 
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most important of all, the marriage contract, present such 
a conflict of law and procedure ? England has learnt some- 
thing from Scotland in education and police, and may learn 
something in the much agitated question of a public 
prosecutor, and in other matters. ‘ 

In conclusion, attention should be directed to the terms to 
be employed in the proposed code. The expression “ Law of 
Nations” includes those rules, a system in fact, having no 
legislature to enact its decrees, no judiciary to interpret its 
decisions, no executive to enforce its sanctions. Is it, then, 
a chimera, a Action, a mere phrase ? Most assuredly not. 
The universal assent of the civilized world attests its reality. 
The conscience in the individual has its counterpart in the 
nation ; there is a conception of rights and duties between 
different nations as between subjects or citizens of the same 
nation or state. International law, in the proper sense of 
the term, assumes some assent, contract, or understanding 
between two nations, as in the case of copyright, extradition 
treaties, postal and telegraph arrangements. It is not 
unusually designated as public and private. The expression 
private International Law is productive of much confusion. 

It is suggested that, in lieu of private International Law, 
the term ‘‘Municipal Law of Nations” should be adopted. 
Such law is the subject of positive enactment or of the Com- 
mon Law. Its assimilation is a practicable measure where- 
by the extinction of the conjlict of laws, to adopt the term of 
that eminent judge of the United States, the late Mr. Justice 
Story, may step by step be accomplished. The author of 
this report is responsible for the contents, but it had 
received the concurrence of Mr. D. Dudley Field, Sir 
Travers Twiss, Judge Peabody of thei United St^es, Dr. 
Thompson of Berlin, and other members of the Geneva Con- 
ference ; the three persons last named being present at this 
Congress. ^ 
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V.— STIPENDIARY MAGISTRATES. 

r^ROM a return delivered to the House of Commons, of 
all places fn England and Wales having Stipendiaiy 
Magistrates, it would appear that the experiment, after many 
years’ trial, is, practically, a failure. The preamble to the 
26 and 27 Victoria, c. 97, enabling cities, towns, and 
boroughs of twenty-five thousand inhabitants and upwards to 
appoint stipendiary magistrates, states, that the execution of 
the ofHce of Justice of the Peace within populous cities and 
places had become difficult and burdensome, on account, not 
only of the great and increasing population, but because of 
the difficult and important legal questions that arise ; and 
further that there was good reason to believe that these cities 
and places would secure the services of stipendiary magis- 
trates, being barristers of five years’ standing, for the more 
speedy and effectual execution of the office of magistrate, the 
better protection of the persons and properties of the inhabi- 
tants, and the advantage to the public. An Act of Parliament 
could hardly have been introduced with fairer words, or 
apparently with greater show of necessity. Yet, what is the 
result ? The cities, towns, and boroughs, who were yearning 
to avail themselves of the talent of the legal profession, and 
whose magistrates had found their office too difficult and 
burdensome, amount in all to six, including the quasi 
metropolitan and government towns of Chatham and Sheer- 
ness. There had been previous to 1863, nine stipendiary 
magistrates appointed under the provisions of the 5 and 6 
Will. IV, c. 76, s. 99, at salaries from 3^1,500 to £300, 
and the 2 and 3«Vic. c. 71, had enacted that twenty-seveji 
magistrates might be appointed to the metropolis, which 
would include suburban districts now under Justices of th^ 
PeJce. We find in the result, however, only twenty-three 
magistrates in the metropolis with no area of jurisdiction 
extended since their first appointment. We are, therefore, 
justified in concluding that the stipendiary magistrates 
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system is not a success, and we shall endeavour in the 
following pages to ascertain the cause. 

Public attention was in the early part of the century 
drawn by Fielding, Colquhoun, and other writers, to the 
defects in our police and magistracy, more especially within 
the metropolis. Committee after Committee of the House 
of Commons enquired into the subject, and finally, in 1838, 
a Select Committee reported that it was expedient ** for the 
future to enable one justice (of the metropolis) to execute 
within the jurisdiction of the Act, all duties now requiring 
the concurrence of two magistrates and they fortified their 
opinion by quoting a dictum of Bentham*s that ** one judge 
under the auspices of publicity is beyond all comparison 
preferable to any greater number.” In 1825 there were 
thirty paid magistrates within the metropolis, and increased 
salaries were granted them by the House on the condition 
that for the future stipendiary magistrates should be bar- 
risters. It had latterly been the custom for the Government 
to appoint barristers, but it was found that the then existing 
salaries were insufficient to tempt any but ” those who could 
not (as Mr. Secretary Peel said) succeed in their profession 
— ^the refuse of the bar.” The suggestion that a stipendiary 
magistrate must of necessity be a barrister, received con- 
siderable opposition at the time from Bentham. In some 
observations on Peel’s speech, he says : — 

Now, for his two ministerial remedies in aid of the £200 
a year Parliamentary one. i. Exclusion of all but barristers. 
2. Exclusion of all barristers except three year old ones. Pro- 
blem which his rhetoric or his logic, or what is sometimes 
more powerful than both, his silence has undertaken the solu- 
tion of how to prove that by these t\^9 exclusions ftdded 

to the £200 a-year appropriate aptitude, moral, intellectual, 
oind active, adequate to the situation, together with adequate 
plentitude of attendance, will be produced. By this pdlicy 
he secures to this class of his proteges, the aptitude proved 
by the right to the name of barrister. Now, then, what are 
the qualifications, the sole qualifications, of the possession of 
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which any proof whatever is given by the right to bear this 
name ? Answer : Being of full age, payment of a certain 
sum in fees and taxes ; and on a certain number of days, 
sprinkled over a surface of five years, eating and drinking in 
a certain place, Sr therein making believe to eat and drink. 
As if this security was not strong enough, now mounts 
another upon the shoulders of it. After five years employed 
in the above exercises, then comes a repose of three years 
more : for not less indeed than these three years more must 
this class of the right honourable gentleman’s proteges have 
borne the name of barrister^ but as to the exercises of eating 
and drinking if it be agreeable to the gentleman to perform 
them, he is no longer burthened with any limitation in 
regard to place. The right honourable minister, in the pathetic 
part of his speech, asks a question. May logic in the person 
of an obscure individual be permitted to do the like ? Com- 
paratively speaking (for I mean nothing more — service for 
five years, the usual time) as clerk to an attorney, would it 
not be a security, though not so dignified, somewhat ipore 
efficient ? The clerk could not be altogether ignorant of the 
law without his master suffering for it. The master, there- 
fore, has some interest in causing him to learn it — the clerk 
in learning it. To render a barrister an object of his choice 
three years must be his length of standing. Now, then, of 
the number three thus applied, what was the design ? To 
extend the number of admissable candidates or to narrow it ? 
The too young, or the too old — for the exclusion of which of 
these unapt classes was it intended ? The too young, says the 
wording, abstractedly considered, the too old, says the word 
refuse^ and the sort of argument conveyed by it. For, these 
are tHby, who, by« their willingness to accept of so low a. 
price as the £600, have given the requisite proof of inapti- 
tude of their despair of barrister business, and consequently 
for tfieir inaptitude for the office of police magistrate. Turn 
now to the three year olds. In the breasts of all this 
blooming youth, no such self-cT>ndemning and inaptitude 
proving despair can have had time to form itself. The pro- 
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bability is they have had no experience worthy of mentioning, 
and to these men is to belong the exclusive chance of being 
chosen for the office.” 

These and such remarks as these were at that time 
freely bandied about by those who wd^e adverse to 
the stipendiary magistrate, and they have been repeated 
with variations ever since. The Bar, on the other hand, 
has had its defenders. Sir George Stephen objects that 
the unpaid magistracy are not only ignorant of the law, but 
of legal principles. ” Points are often raised before a bench, 
not a member of which has ever read a law book in his life, 
or acquired J^atin enough to understand its phraseology.” 
Even the simplest rules of practice regulating the order of 
proceeding are sometimes beyond their comprehension, or if 
they do comprehend them, are arbitrarily set aside as incon- 
venient. They are uncertain in their attendance, keep the 
public waiting, and cannot get on without the assistance of 
the clerk, a professional man who is interested by fees in 
obtaining convictions. They have also an especial horror 
of and hatred to poachers. Such are the charges combined 
with the cry of ‘‘Justices’ Justice,” which are hurled at the 
unpaid magistracy. We all know well enough that each side 
overstates the truth, that some of the ablest magistrates 
both of the paid or unpaid bench are members of the Bar, 
while the devotion to their duty and the thorough knowledge 
both of law and practice of their courts, possessed by many 
lay justices of the peace, are not excelled by any member of 
the Bar. 

We believe that one of the principal reasons why the 
stipendiary magistrates are not more numerous, is from a 
.mistaken economy on the part of the town councifc. It 
cannot be expected that ahy member of the Bar, with a fair 
vand reasonable chance of success in his profession, would 
accept an appointment of £600 a-year, or even 3^300, which 
would absolutely shelve him for life : while the necessary 
dignity, command of temper, tact, and knowledge of the 
world, which are so especially necessary to a stipendiary 
magistrate, could scarcely be expected of a youth of five years’ 
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standing at the Bar. There is in fact no supply of suitable 
material at the price offered. 

This being so, we cannot be astonished at a claim lately 
put forward on behalf of clerks to magistrates to what they 
may fairly conceive to be their natural* promotion. They 
are educated men, being either solicitors, or clerks who have 
satisfied the Civil Service Commissioners by competitive 
examinations. They acquire, by constant attendance at the 
courts, a thorough knowledge of law and practice, yet they 
cannot receive promotion because they are not barristers — 
they cannot become barristers because they are clerks of the 
magistrates, however otherwise eligible by birth, position, 
and education. While in every trade of life, in the profes- 
sions, in every grade but theirs, promotion is given to the 
skilled workman, to them it is denied by a simple trades’ 
union rule of the Bar. The sums paid to the magistrates* 
clerks in many large towns in fees, would be sufficient to 
provide ample funds both for the clerk and for a stipendiary 
magistrate, especially if the latter were selected from the 
clerical body. The clerks might first pass through a grade 
as assistant magistrates, and then be on a par with counsel 
for selection for the post of magistrate. 

We have now rapidly glanced at the rival claimants to 
the office of magistrate. There can be no doubt that the 
stipendiary magistracy system might be greatly extended 
without cost to the boroughs which adopt it. The facility 
with which business can be done at all hours would tend to 
increase the fees of the courts, and the amount should be 
sufficient to pay the expenses, while there is no reason 
that the magistrate should not perform the duties of coroner 
upw the system pursued by SberiiTs fiscal in Scotland. 

OMEGA 
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VI.— INTERNATIONAL COURTS OF 
ARBITRATION. 

By Thomas Balch, author of “Les Pran9ais en 
Amdrique,” ** Les Crises Pinanci^res,*’ et les Chemins 
de fer Americans,” etc. 

rpEN years ago, the grave questions involved in the escape 
of the Alabama and her subsequent depredations were 
the subject of much thought and anxiety, and many were 
the suggestions made by the friends of peace, as to a possible 
disposition of the controversy without resort to war. The 
situation had no encouraging aspect. Indeed, it is difficult 
to realize to-day how veiy hostile and angry were the two 
parties. The attitude assumed throughout by the English 
government was such as to preclude apparently any hope of 
adjustment, and the American Minister at London was 
obliged to content himself at least with merely sending in a 
fresh claim for damages in a stereotyped phraseology. As 
the war for secession approached its close, the Americans 
began to realize somewhat the enormous losses attendant 
upon it, not the least of which was the absolute destruction 
of their commerce. The temper of the people was tho- 
roughly roused, and any hostile demonstration at Washington 
would have met with a hearty and unanimous response 
throughout the country. President Lincoln not only re- 
mained calm himself, but wisely calmed as far as he could 
the popular excitement. 

The most common method of settling national disputes, 
in modern times, where resort was had to arbitration, had 
been a reference to a monarch selected by the contending 
parties. But this plan wds open to serious objections. 
Experience had disclosed that sovereigns were not free from 
the weaknesses of less exalted personsi and that prince dhd 
peasant alike, when once appointed sole arbiter, cannot 
resist man’s innate tendency to find some award which will 
split the difference,” and which usually leaves the re- 
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spective disputants equally dissatisfied. The United States 
had refused to accept such an award some years previously. 
A similar experience would have merely further exasperated 
a contest already sufficiently inflamed and imbittered. 

Another objection was in the great difficulty of finding a 
reigning sovereign who would prove acceptable to both 
parties. Napoleon III. was of a restless, yet dreamy 
character. He was not a statesman, scarcely even a 
politician. He was not satisfied with political intrigue, for 
it was his nature to conspire. In 1859, therefore, obeying 
in part the behest of his temperament, he undoubtedly held 
close relations with some of the Southern gentlemen then in 
Paris, afterwards very prominent in the Confederate Councils. 
At the time, these relations were more or less matters of 
surmise or report. Later, they were stated in detail in the 

Independance Belge^'' in the winter of 1860-61, and were 
said to have been in substance, that an appeal had been 
made to the Emperor as head of the French race, on the 
ground that the larger part of the white inhabitapts of 
Louisiana, of Florida, and South Carolina, and a portion of 
them in the other States, were of French extraction ; that 
thereupon had been promised to these self-constituted 
plenipotentiaries an immediate recognition by France 
and England of the Seceding States, in case the separa- 
tion was peaceably effected, and a prompt recognition 
as belligerents in case of an armed struggle.* Some not 
very obscure intimations were given that at need something 
more than moral and political support might be relied on. 
This remarkable communication was doubtless no more than 
a correcter statement of the reports of the day. At all 
eveifts it passed^ unchallenged, and subsequent events Iqd 
close observers to believe, that k had been prepared by some 
one in authority. Not only was the Mexican expedition 

• It has been reoently stated in the newepapen that the Comte de Paris, in 
the forthcoming volnmes of La Querre Ci^iU eu JmMque, will remonstrate that 
the French and English proclamations to this effect were premature, ai^ contrary 
to the recognized uttnages of amical nations. 
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undertaken, but the Emperor and his ministers were actively 
at work, meddling, plotting against the American Govern- 
ment, until at last they went so far as to actually invite 
England and Russia to co-operate with France and insist 
upon an armistice.* 

This mischievous activity was probably of more service 
than otherwise to the Northern States ; but it had in one 
way or another provoked expressions of opinion from such 
important personages as von Bismarck, von Beust, Gorts- 
chakofT, and others, that it might be fairly said that there 
did not remain a court which was not in some way so 
compromised that it was quite impossible to find a royal 
referee. 

Another grave objection to asking a sovereign to act as 
arbitrator lay in the fact, that a decision in the case of the 
Alabama could not be arrived at without passing in review 
almost all that part of international law which related to 
neutrals. A very serious matter indeed, in which the whole 
world was interested ; an occasion which ought to serve for 
a great and marked progress, and a settlement on a firmer 
and more just basis of the rules which should govern neutrals 
and belligerents. The United States had naturally, before 
their independence was recognized and at all times subse- 
sequently, maintained that the evils of a war should fall on 
the belligerents alone. Neutrals had hardships enough to 
bear in the commercial disorders and the financial losses 
consequent upon a serious disturbance of the general peace ; 
therefore, the only possible pretence for the interference of a 
belligerent with a neutral was that of self-defence, in other 
words, to prevent the neutral from giving “ aid and comfort ” 
to the enemy. They contended that the sea-going vessels 

* After theie lines were sent to the printers, I reeeired from a friend a 
dilttloir from the AVw York Ejrprrst, Sept. 1, giving an accoant of an interview 
between Prince Qoriechakoff and the American Minister at St. Petersbnri, in 
which the Rnssian Chancellor is represented as going even farther than is 
stated in the pnblishod Diplomatic Correspondence. The article assorts that in 
the event Df any European interferenco, the c^aar would have aided the Northern 
States with his fleet then at New York. 
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of a neutral were entitled to all the immunities and privileges 
of home waters. The American Government persistently 
endeavoured by its diplomacy, by the decisions of its judicial 
tribunals, by resolutions in Congress, by declarations in the 
messages of its Presidents, to have these just and righteous 
principles recognized. In fact, it was for this that their last 
war with Great Britain (1812-15) was fought. The United 
States, it was supposed, would certainly press for an accep- 
tation of these principles. But it was not likely that Eng- 
land would ever consent to relinquish her own long-cherished 
interpretation of the law of the sea.” “ The coarse dia- 
lectics of the older English judges ” ♦ had mixed sovereign 
and belligerent powers ; and, inspired by the spirit and 
precedents of the semi-barbarous times and deeds of Drake 
and Raleigh, claimed the right to sit in judgment in its own 
tribunals, according to its own forms of procedure, upon the 
acts, the rights, the property, and even the liberties of 
citizens of a neutral state. From its courts, no matter how 
flagrant the wrong done, “ there was no appeal except a 
diplomatic representation to the king.” t It is not surprising, 
therefore, that the claims of English captors were upheld to 
the extremest limit possible, nor that many of the decisions 
of the English maritime tribunals were rank with injustice. 
Even when the increasing navies of other nations weighed 
sufficiently upon English statesmen to obtain her assent to 
the declaration in the Treaty of Paris (April 16, 1856), that 
an enemy’s property on board neutral vessels, and neutral 
property found in an enemy’s vessel, should be free from 
capture, except contraband of war, yet as, unfortunately, 
there was no formal definition cf what should be considered 

Wharton*g Criminal Law, Pre^ee to 7th od. 1874 : zTiii. 

t ** Bellijcerent and SoToreign Rights as regards Nentrals dnring the War of^ 
Secession.” Boston, 1858. This is the able and learned argament of the Hon. 
Wm. Beach Lawrence, in the case of The Circaniant before the Commissioners 
appointed under the 12th Article of the Trestj of Wasbingicn, and has much 
professional weight from the fact that ihm International Tribunal rereraed the 
decision of the highest American Federal Court, as rcfiortefl in 2 Wallaee*s U. 8. 
Court Rep. 135. 
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contraband of war, British jurists forthwith applied their 
own narrow interpretation, and maintained that the products 
of a neutral state, though not directly applicable to warlike 
uses, but which might incidentally aid or assist a belligerent, 
were within the meaning of the phrase. Jt was not there- 
fore probable that, if so much of the old leaven remained 
there would be any chance of England consenting to appear 
before a sovereign and submit to his award. 

Those who strove and yearned for a peaceable solution of 
these grave questions neither adandoned hope nor allowed 
themselves to be disheartened. Mr. Cobden wrote to me 
from Midhurst, March 12, 1863 : I have great faith in the 
aggregate intelligence of your country whenever its attention 
is forced by adverse circumstances to a serious study of 
politics. When the war is over you will have a great 
financial difficulty to deal with. . . . But you will soon 

surmount all these follies when the nation finds itself in the 
school of adversity.” These words are the more noteworthy 
in that they were written but a few days before his lamented 
death. 

Other modes of adjustment were suggested and discussed. 
Precedents were sought for and examined, and the research 
disclosed such various schemes, almost stratagems, for 
settling disputes without recourse to war, that one was 
tempted to assert that a philosophy directly the reverse to 
that upheld by the author of ” Leviathan ” was more in con- 
sonance with the nature of man.* After mature reflection a 
Court of Arbitration was proposed to various jurists who 
took an interest in the matter, in substance that developed 
in the following letter. 

In November, 1864, during a short visit to Am(:;'ica, it 
happened to me to mention the proposed Court of Arbitra- 
tion to President Lincoln. He observed that the idea was a 
good one in the abstract, but that in the then temper pf the 
American people it was neither possible nor popular. In 


LiheriM. Molesworih's e«l., I889i ii. 187 
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fact, as he quaintly expressed it, we were not near enough * 
to the miliennium for such methods of settling international 
quarrels. Still, he thought the idea worth airing. 

A draft outline of the proposed court of arbitration was 
refused by mort than one editor ; but at last Mr. Greeley, 
who feared no unpopularity where a cause was, as he 
thought, entitled to a hearing, gave it a place in the columns 
of the New York Tribune^ March i8th, 1865. The letter was 
addressed to the able and conscientious correspondent of 
that journal at Paris, Mr. W. H. Huntington, and was as 
follows : — 

Paris, March 3rd, 1865. 

My dear Sir, — You asked me to put in writing the obser- 
vations which I made to you yesterday touching the out- 
standing questions between England and the United States. 

1 should be sorry to make you read ail that you so kindly 
listened to. It would be to tax you rather too severely. 
But the current of my remarks was to this effect : 

I. That both England and the United States preferred 
claims which, if not judiciously managed, might and perhaps 
would lead to war. 

II. That the American claims were chiefly the depreda- 
tions of the Alabama, whilst it seemed from the tenor of Mr, 
Layard’s recent speech, that the British claims were also 
such as to rest upon questions of law. Neither set of claims 
was strictly national ; they were rather those of individuals, 
merchants, ship-owners, and others. 

III. That as to such claims, war was a barbarous manner 
of enforcing them ; that the most successful war would after 
all be a most expensive and unsatisfactory process of litiga- 
tion ; and that the civilized and Christian way of ascertain- 
ing their validity and extent should be by arbitration. 

IV. That the best manner of composing such a court of 
arbitration would be, that each party should select some 
competent jurist, those two to select an umpire. Tlie claims 
to be presented, proved, and argued before this Court, whose^ 
decisions should hi final and withjout appeal. 

V. That such a proposition, proceeding from our Govern- 
ment, would, without doubt, receive the countenance and< 
support of all intelligent Englishmen. It is true, that some 
of the speeches recently made in Parliament about us and 
Canada are of a nature to discouj^age such expectations. On 
the other hand, it must be borne in mind, that these gentle- 
men form a class apart ; that it is their political faith to 

60 
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believe and say unseemly things of Republican institutions, 
of the men, habits of life, and principles of action developed 
under them. But it was long ago that the wisest of men 
gave us the measure of such people, and the experience of 
mankind has confirmed his judgment. 

VI. Such a proposition from our Government would at 
once quiet all the foolish alarms which have, or appear to 
have, taken possession of so many persons in England. It 
would also uphold and strengthen all the advocates of pro- 
gress. It would give greater force to their arguments in 
favour of just reforms and liberty ; and this, not only in 
Great Britain, but throughout Europe. The abandonment 
of the old system of arbitration by a reference to a Sovereign, 
more or less unlit from the very nature of his position, and 
the introduction of a tribunal, almost republican in its cha- 
racter, whose decisions would have a weight as precedents, 
an authority heretofore unknown as expositions of Inter- 
national Law, would be no trifling events in the march of 
Democratic Freedom. 

VI L Such a proposition would also be in accord with our 
traditional policy of peace and good-will towards men. 

The most serious objection that has been urged, so far as 
I have heard, against such a Court of Arbitration, is the 
difliculty of finding gentlemen not already biased by their 
feelings or in some way committed in their opinions. 

The objection applies, however, in a measure to all human 
tribunals ; it would apply to arbitration by a sovereign, and 
would leave us no solution other than the dread arbitrament 
of war. For myself, I cannot believe that there are not to 
be had in England and America gentlemen of the requisite 
learning, experience, and impartiality for a position so digni- 
fied and useful. At all events, there are many eminentmen 
in Europe in every way qualified for this high duty. I have 
in my mind’s eye a Swiss publicist,* who, after having filled 
the most responsible stations at home, is now worthily re- 
presenting his people in their most important diplomatic 
post. The decisions rendered by him and gentlemen like 
him would be such as two great and free nations could 
accept with satisfaction. I dare say he lu^s friendly feelings 
towards the Republic, but he cannot be wanting in like 
sentiments for the old Champion of liberty. The preferences 
\>f such enlightened statesmen could not possibly be of a 

* I may now say that this roforred to that most worthy, hiirh-miudod gentle- 
roan. Dr. Kern, formerly President of tho Federal Council, hut then Minister to 
France. 
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character to influence their judgment, and the parties most 
interested might well be content to abide their award. 

Believe me, my dear Sir, yours sincerely, 

Thomas Balch. 

The public£|^ion of this letter proved very conclusively 
that whatever might be the merits of the proposed court of 
arbitration it certainly was not popular in the United States. 
Two years later the accomplished editor of “ Social 
Science,” Mr. Westlake,* was induced by an English jurist, 
for whose opinion he had great respect, to reprint it in that 
periodical, March 15, 1867, and spoke of it as an “ important 
letter,” but made no further comment. Nevertheless the 
idea was well received by such men as Laboulaye, Henri 
Moreau, and other members of the Socictc de la Legislation 
Comparee^ in France ; by von Holtzendorff, Kapp, and other 
honoured publicists in Germany. That the letter in which 
the plan was originally sketched out should be lost sight of 
W'as quite natural and usual. I know of no more affecting 
picture of the sic vos, non vohis, haps and mishaps of literary 
life than that traced by Bluntschli in his Introduction fo his 
Code of Belligerent Laws,t where he tells how the men, 
who propounded or elaborated some great governing principle 
of International Law, have in the course of lime been as 
absolutely forgotten as the skilful but obscure workman who 
converts the dingy pebble into the brilliant gem. The pro- 
posed tribunal was, however, made the subject of some 
articles and two or three prelections. Discussion gave it 
vitality. It grew in favour, was considered plausible, then 
feasible, and finally took a visible form and shape in the 
Treaty of Washington, 

It^is not within the purview of these observations to 
discuss at large the provisions of that Treaty. The Thrdfe 
Rules are so obnoxious to numerous and serious objections 

* This is a mistake, Mr. Westlake never was eililor of the jfiuraal, 

“ 8<Jtiial Bcience.” 

t Le Droit Into* notional Codtfir^ par M. Bluntaclili, trann1atc<l by Mr. Lardy, 
Seci'clury to the Swihf* Lei'utioii. Parih, 1H70. 

Ob— 2 
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that it is much to be hoped in the interest of neutrals and 
honest people generally, that the United States and Eng- 
land will disagree so permanently and effectually as to their 
construction and meaning as to have nothing more said or 
heard of them except the just and severe criticism and con- 
demnation which they will probably receive from the dis- 
tinguished jurists who are soon to meet in Geneva. Had 
the synod of diplomatists who framed these obscurely ex- 
pressed rules profited by the occasion to overthrow some 
of the barbarisms still upheld, and, for example, joined 
in adopting as a principle of law the decision of the 
Supreme Court at Berlin, “ that every contract for intro- 
ducing contraband goods into a friendly state is contrary 
to law and morals,*' * they would have rendered a vast 
service to mankind. Perhaps, also, had Mr. Cobden lived, 
his counsels might have so far prevailed as to have given to 
the Treaty as a whole a character and spirit which would 
have rendered it more acceptable to the English people at 
large^ more auspicious also for the future of peaceable arbitra- 
ments of international difficulties. It is not to be overlooked 
that from time to time ebullitions, both in and out of Parlia- 
ment, such as the question of Sir Henry Wolfe, the obser- 
vations of Earl Russell, prove that there still exists a certain 
uneasiness as to the present as well as the past position of 
Great Britain in that transaction. A few lines from one of 
later letters, exhibit the stand-point from which Mr. Cobden 
regarded the conduct of his own country, and from it we 
may infer the character which he would have probably en- 
deavoured to impress upon the negotiations : — 

“ Midhurst, 3rd January, 1865. 

. •• My Dear Mr. Balch, — I was very sorry to miss the 
opportunity of seeing you in London. There are very many 
topics on which I should liked to have talked with you. 

think it depends entirely on the discretion of your own 
authorities at Washington to remain at peace with all the 
world until your civil war is ended. I do not say that you 


* rittid by Lawreueo, Com. iii. 101. 
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have not grievances; but one quarrel at a time, as Mr. 
Lincoln says, is enough for a nation or an individual.* With 
the British Government I do not think, on the whole, you have as 
much to be angry about as to be grateful for what it has refused 
to do.'' 

Those Americans, who remember the official account given 
in the Moniteur of the visit of Messrs. Osborne and Lindsay 
to Compiegne, or recall of the letters exchanged between Mr. 
Thouvenel and Mr. Dayton, and the avowed purposes of the 
Mexican expedition, will probably concur in the opinion 
thus expressed by Mr. Cobden. 

Whatever the criticisms to which the Treaty may in 
whole or in parts be open, there remained for the friends 
of peace and International Arbitration the great, triumphant 
fact that the Court did meet at Geneva and by its award 
averted, as far as human probabilities go, an appeal to arms. 
That the United States and English Commissioners were 
rather too national and demonstrative, does not seriously 
militate against such courts, but merely touches the con- 
struction of them ; and we have a notable proof of •their 
value and integrity in the court of the Mixed Commission 
which sat at Newport in 1873, to hear and decide upon the 
English and American claims. In the case of The Circassian, 
already mentioned, Count Corti, the President of the Com- 
mission, took it upon himself to overrule the decision of the 
Supreme Court of the United States, an act of high judicial 
courage which, apart from its legal bearings, is an omen of 
great promise, for it proves that men of character will sit in 
such dignified tribunals and render impartial decisions. 

Likewise that the United States has kept the money so 
promptly and honourably paid does not touch the question 
of International Arbitration or its desirableness. The pro* 
longed struggle in Congress oifer the disposition of these 
funds may be never dishonest or discreditable to th# 
American legislative authorities, but it does not impugn the 


An olscrvaiion which Mr. Lincoln made to the writer, in the conrerHaiion 
abure uieutioued. 
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justice of the decision by which they were placed in the 
hands of that government in its capacity as a great National 
Trustee. To present the claims for “ indirect ” losses may 
have been an act of audacious chicane whi(^ reflected no 
credit on those who did it; but the tribunal did itself honour, 
and gave us a valuable precedent by ruling against their 
admissibility. * 

The friends of International Courts of Arbitration may, 
therefore, fairly assert that this mode of settling great 
national questions have been fully and successfully tried, 
that thereby it may be considered as having passed into and 
henceforth forming a distinct part of that uncertain and 
shapeless mass of decisions and dicta, which we call Inter- 
national Law. Without participating in the visions so 
grandly developed by ^uinglius,* and so fondly cherished by 
Qrotius, of the good time, a good time to be won only by toil 
and unremitting efforts, — 

** Wheu tho war*dniini throbbod no longor, and the battle flags 
were furVd, 

In the Parliament of man, in the Federation of tbo world,! 
we may reasonably expect that through such tribunals, 
through their proceedings and decisions, and not through 
empirical codes, we may ultimately arrive at some more 
tangible and better ordered system of International Law ; 
one to which the assent of civilized peoples may be given 
greatly to the benefit and peace of mankind. 

A deep, well-settled conviction that this great advance in 
human progress is not only imminent, but has already com- 
menced and is assured fur the future, makes it incumbent on 
its advocates to examine carefully and philosophically the 
various forms in which Courts of Arbitration may be 
organized, and especially the limits within which their 
authority may be beneflcially exercised. I received not 
very long since a communication from Professor Lorii!>er, 
notable for its calm and magisterial discussion of these 


* CUUa* ChnsiimtM. 
t Tonuysou. 
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points. As the New York Tribune had given light and life 
to my original letter, it seemed but proper that the observa- 
tions of this distinguished jurist should appear first in its 
columns. They were accompanied April ii, 1874, by an 
article supposed to be from the pen of the chief editor, Mr. 
Whitelaw Reid, the character acd interest of which induce 
me to reprint it here instead of any introductory remarks of 
my own. 

“limits of ARBITRATION.” 

“About nine years ago, The Tribune published a letter 
from Mr. Thomas Balch, recommending almost precisely the 
plan of arbitration in the Alabama case which, after infinite 
discussion, was finally adopted and carried out to so satis- 
factory a conclusion at Geneva. It is in reference to that early 
communication of Mr. Balch that Professor James Lorimer, 
the Regius Professor of Public Law and of the Law of 
Nations, in the University of Edinburgh, has written to him 
the letter which we print this morning. It is worthy of 
special attention as the mature utterance of a publicist who, 
having devoted his life to the study of international law and 
the theories of international relations, and having been a 
prominent advocate of arbitration and a constant protestant 
against the barbarism of war, retains enough of impartial 
calmness of judgment to recognize the limits which are 
probably imposed upon the capabilities of arbitration by the 
conditions of human nature and civilized polity. 

“ Professor Lorimer expects nothing of arbitration, for in- 
stances, incases where one party is morally incapable of enter- 
*ing rationally into a contract, or physically incapable of enforc- 
ing its provisions when made. This excludes most of the 
fighting which ordinarily falls to the lot of England. It is 
evident that neither the Emperor Theodore nor the King 
Coffee-Kalkalli was capable of appreciating any procedure 
except the one which was put in force against them both. 
Neither is there any prospect that the civilized world will 
ever be able to interfere with the progress or the result of 
civif wars. Predessor Lorimer does not state this as his oym 
conclusion, but his references tp the Paris Commune and our 
own war of the ^Rebellion would lead in that direction. In 
cases where the real object of a w^ar is to determine the 
refative strength of two nations, and where an unquestioned 
supremacy is to be the prize of victory, it is clear that arbi- 
tration is hopeless, except by an armed intervention of allied 
powers too imposing to be resisted. It was, for example, 
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impossible to prevent the Franco-Prussian conflict. The 
trivial question of the interview of Benedetti and King 
William in the garden at Ems, might of course have been 
arranged in any half-hour’s session of a jury of gentlemen. 
But the genuine, unmanageable question which remained 
behind, was the one which could not be pe2||pefully settled ; 
that is, whether Prussia .or France was the stronger. The 
field of arbitration seems therefore to be limited to the class 
of disputes of which the Alabama and the San Juan Boundary 
questions are specimens. How narrow this field is, may be 
seen when we reflect that except in case of great popular 
excitement they would never have been made a pretext for 
war, and that if this excitement had really existed chey could 
not have been referred to arbitration. The world is yet far 
from that millennial condition when reason and charity are 
to exercise a commanding influence upon disputes between 
nations. The better sense of mankind has come, however, 
to recognize the irrational character of war, and the advo- 
cates of peaceful international tribunals are probably not too 
sanguine in hoping that the future is theirs. But at present 
their nearest attainable ideal is the establishment of an 
international organization of force which shall prevent wars 
by armed menace. There are many who doubt whether 
armies will not survive courts of justice, and Mr. Lorimer 
cogently observes : ‘ When I hear of a State of which the 

citizens have become so reasonable and dispassionate as to 
abolish compulsory jurisdiction and to trust to voluntary 
arbitration, 1 shall then begin to have higher hopes of 
international reason and moderation, and consequently of 
International Arbitration.’ ” 

The letter from Professor Lorimer, thus spoken of was as 
follows : — 


“ I, Bkuntsfibld Crescent, Edinburgh, 

“ February 10, 1874. 

Considering the interest which is everywhere taken in 
International Arbitration at present, and more especially 
with a view to the discussion that will take place at the 
meeting of the International Institute at Geneva in Ocj&ber, 
I think it very desirable that* you should republish the letter 
which you addressed to the New York Tribune in 1865, adding 
to it such suggestions as your observation of subsequent 
events may enable you to ofer. ^ 

I do not know to what extent that letter, or anything 
else you said or did, may haVe led to the negotiation of the 
Treaty of Washington, by which the threatened war between 
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our country is believed by many to have been averted ; but 
certain it is that the letter was a veiy remarkable anticipa- 
tion of the treaty which was negotiated six years afterwards. 
The tribunal which you suggested almost exactly corres- 
ponded to that appointed under Artical 12 of the Treaty, and 
even the great .tribunal which sat at Geneva under Article 
I was only a fuller realization of your original conception, by 
a larger infusion of the neutral element than you had com- 
templated, into the court. In this respect it certainly was 
an improvement. But for the presence of the neutral 
judges it is doubtful if the work would have been brought to 
a successful issue, and I think it very worthy of consideration 
whether, on all future occasions, the Commissioners ought 
not to be appointed exclusively from neutrals. 

In his introduction to his pamphlet on belligerent and 
sovereign rights, which contains his very able pleading in 
the case of The Circassian^ Mr. W. Beach Lawrence remarks 
on the want of judicial dignity and impartiality displayed by 
the Commissioners of both the interested nations, and adds : 
* In that tribunal there were three other members, and two 
of them might, perhaps, without serious inconvenience, have 
been withdrawn from the bench.’ I confess I am much dis- 
posed to agree with him. The judges of such a court, as it 
seems to me, ought all to be neutrals, the belligerents, so to 
speak, appearing only in their true character as litigants. 
Whether their judges ought all to be chosen by neutrals is 
another question. With a view to removing or mitigating 
the aversion which proud and jealous nations naturally feel 
to intrusting their honour and their interests to others, it 
might probably be expedient that each litigant should retain 
the direct appointment of one member of the court, binding 
itself not to select him from its own citizens, or from the 
citizens of any State that was dependent upon it. 

But the chief difficulties attending International Arbitra- 
tion have reference, not to the organization of suitable tribu- 
nals, but to the determination of the character of the parties 
capable of organizing them, and the character of the ques- 
tions that can be submitted to them. In this country there 
is a tendency to pooh-pooh arbitration altogether, on the 
ground of the limited sphere of its possible operation : an^ 
to save it from riaicule and vindicate for it the position to 
which it is really entitled, I do think it very important that 
we jurists should try whether we cannot eliminate the impos* 
sibte cases and moderate the expectations of its injudicious 
advocates. It is very much this task which the Institute 
proposes to itself in the first instance, and I know no one 
more able to aid in its accomplishment than yourselves, pri- 
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vileged as you are to enjoy the society of such jurists as Mr. 
Lawrence. As I belong to the committee which the Insti* 

tute has appointed to study the kindred subject of * The 
Three Rules/ I shall not be called upon to express my 
opinion on this subject previous to the meeting, and I shall 
therefore mention to you now, in a very few words, what has 
occurred to me : — 

Pint : Arbitration being a contract by which the parties 
agree to abide by the decision of a third, is possible only 
between two parties, both of whom possess rational, and, as 
such, contracting will. This cuts off arbitration between 
civilized nations and barbarians, because barbarians are in- 
capable of entering into such a contract. Civilized nations 
could not trust to the decision of the arbitrators whom bar- 
barians might appoint ; and even supposing them to appoint 
civilized men, civilized nations could not trust to their 
acceptance of the decision in which their own arbitrators 
had concurred. If the conduct of civilized nations to bar- 
barians be unjust, it is a form of injustice which may be 
prevented — as in the case of the slave-trade — by the con- 
demnation and even by the intervention of other civilized 
nations ; but it cannot be prevented by arbitration. 

Second : There are internal as well as external barbarians 
to whom these observations apply. Arbitration between the 
Commune of Paris, for example, and the Government of 
Versailles, would have been as much out of place as between 
us and the Ashantees, or between a criminal and the public 
prosecutor.* 

Third : Arbitration is inapplicable where the question at 
issue has reference to the relative value of States — where it 
is asked, for example, whether their historical position in re- 
lation to each other is or is not now their true position. So 
far as the Franco-German war was a fight for the hegemony 
of continental Europe, it did not admit of arbitration, for the 
very obvious reason that that was a question which, if it must 
be decided, could be decided only by a trial of strength. On 
the other hand, in so far as the Franco-German war arose 
from the question whether France was entitled to the boun- 
dary of the Rhine, on geographical grounds, or whether Ger- 
« 

* It hM been snggested to as, bj k frieod, that there is another and better 
reason why arbitration between the Cornmnne of Paris and the Ooremment of 
Versailles would hare been out of plsee, namely, that the dispute between them 
related to thu system of QoTommont to be established in France, it can 
■oaroely be expected that the constitution of a great country shall be deter- 
mined by foreign arbitration, with the eonsent of its eontending factions ; and, 
if ef er such an eront were to happen. It wonld not be a case of international 
arbitration. ^Eoxtou. 
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many was entitled to Alsace or Lorraine on historical and 
and ethnological grounds, it was a fit subject for arbitration, 
however difficult it might have been to induce either power to 
think so. It would, I believe, have been physically possible 
for Russia, England, America, and Austria combined, to 
have forced th^r services as mediators even upon two such 
formidable combatants as France and Germany, and perhaps 
they might now prevent the too probable recurrence of war. 
But even in the most improbable and inconceivable event of 
their arbitration being accepted, by no decree arbitral could 
they have produced the facts that resulted from the late war, 
or could they now anticipate those which may result from 
another. Arbitration, like judicial action in any other form, 
can only declare a relation which already exists, whereas war 
brings about new relations, or at least converts those which 
existed in posse into relations in esse. On this ground I fear 
the Eastern Question too is beyond the reach of arbitration, 
that question, in its essence, being the question as to whether 
or not Russia be in reality the preponderating power, and, 
as such, entitled to give the law to the East of Europe and 
the West of Asia. Here, however, there is one element 
favourable to arbitration which did not exist in the case of 
France and Germany, namely, the willingness of one of the 
parties, at least (Turkey), to place herself unreservedly in 
the hands of neutrals. I refrain altogether from offeriifg an 
opinion as to whether arbitration was, at any time, possible 
in the relations between Northern and Southern States, 
previous to, or during the course of your own great civil war, 
that being a subject on which you are so much more able to 
form an opinion than 1 am. 

• These three cases, or classes of cases, then, are the only 
ones I can think of at present that seem to forbid the hope 
of ever being dealt with by arbitration. They leap over all 
the ordinary disputes and disagreements of nations, which 
admit of being measured by pecuniary compensation, or 
arranged by the exchange or cession of territory, with a view 
to the rectification of boundary lines and the like. Even 
within these limits the action of courts composed of neutral 
arbi^rs may be extremely useful in removing more speedily 
and with less irritation than was possible by the arbitration 
of Sovereigns or by ordinaiy diplomacy, causes which inter- 
rupted international cordiality, and in the end may have led 
to jvars. But it is not out of questions such as these tha? 
great wars have generally arisen. I doubt whether you 
could mention a single war of any importance between two 
civilized nations that arose lubstantially out of such a 
question as the Alabama claims; and that question, too, 
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would, in my opinion, have been settled without war even 
although it had not been settled by arbitration. It is well 
that we have been spared the estrangement to which a 
troublesome course of negotiation, probably extending over 
years, must inevitably have led, and that we have escaped 
the still more fatal consequences in which estrangement 
might have resulted. But it iq well, too, that we should 
remember that, in our international, just as in our municipal 
relations, arbitration being voluntary on both sides, must 
always be of the nature of a friendly suit ; and that the first 
condition of its possibility is that one of the parties at all 
events shall have previously come to the conclusion that the 
question in dispute is not worth a war. In this case I 
suspect that a conclusion had been arrived at by both parties, 
and hence the success of the arbitration. 

“ Those who expect arbitration to become applicable to 
the graver disputes of nations are probably misled by the 
frivolous pretexts on which declarations of war are often 
made at the last — such, for example, as the Emperor not 
wishing to talk politics when he was drinking his waters, or 
after he had drunk them. But these are not the causes of 
war; deeper causes at least lie behind them, for which 
deeper remedies than arbitration must be found. We may 
hoi>e that wars will diminish in frequency by the gradual 
acti6n of a growing national reason, and the adoption of 
sounder political principles, national and international, till at 
last, like duelling in this country, they cease altogether. But 
if they are to be averted directly, I am convinced that that 
can be done only by the help of some form of international 
organization which shall render it possible to bring the 
armed intervention of neutral nations to bear on them. , I 
fear you will think me a pessimist in this matter. I know 
that such is the opinion of many of my sanguine friends in 
Europe, and even of some of my colleagues of the Institute. 
But I cannot affect a confidence which I do not feel ; and I 
am wholly unable to discover grounds for expecting results 
from arbitration in international relations which it does not 
yield in municipal relations, and this more especially when I 
reflect how far municipal organization has advanced beyond 
international organization, aud municipal(law beyond Mnter* 
national law. When I hear of a State of which the citizens 
have become so reasonable and dispassionate as to abolish 
s:ompulsory jurisdiction and to trust to voluntary arbitration, 
I shall then begin to have higher hopes of intematfbnal 
reason and moderation, and consequently of International 
Arbitration. I do not say that an international legislature, 
an international judicature, and an international executive, 
after the manner I have elsewhere suggested, are aspirations 
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capable of realization. Perhaps, as M. Rolin>Jacquein3nis* 
maintains, they are remedies which might prove more 
dreadful than even the terrible malady they were intended to 
cure. But I do say that they are the only direct remedies 
for war, and that, apart from them, we must be contented to 
teach, to wait, and — ^to pray. Believe me, etc., 

“ J. LORIMBR.*’t 

The foregoing remarks require no comment further than 
to express my hearty concurrence with nearly all of them. 
One point admits of an observation. 

As to arbitration between the Northern and Southern 
States before the breaking out of the civil war in America : — 

i. — ^The Constitution of the United States was framed ex- 
pressly with a view to avoid and prevent any sort of hostile 
dispute between the constituent members of the Union. It 
is beyond the purposes of this pamphlet to enter into an 
elaborate examination of the functions and powers of the 
Supreme Court, or the complex, delicate machinety of 
coordinate Executive, Legislative, and Judicial powers, by 
which it was thought that all questions, how grave soever, 
would be peaceably and satisfactorily solved. Without at- 
tempting to cite Kent or Story, or other learned jurists, it is 
quite sufficient, in order to show that it was so understood at 
the time, to refer to the debates in the Virginian Convention 
pnor to* the adoption of the Federal Constitution, and es- 
pecially to the adverse arguments of George Mason and the 
replies of Judge Madison. 

ii. — An extra-constitutional body of Peace conference was 
in fact convened in Washington, composed of representatives 
from the different States. That its efforts proved abortive, 
and that the constitutional remedies for the alleged wrongs 
of the South wertf not resorted to, were simply owing to the 

• Editor of Lm Revut dm Droit IntemaiummU 

t ProfeBior Lorimor if best known on this fide of the Atlnntio by his trestisOi 
Tho ImMmtes of Uw as deierminsrn bj/ iks pnneiptos qf Mature, Edinburgh, 1872; 
and hiB ConsUiutionafism of the Future, ana his Fohtieal Ptopress not neeestarilp 
Democratie, arc well worthy tbe consideration of American publicists. 



1044 INTERNATIONAL COURTS OF ARBITRATION. 

fact, that from the first it was intended by the leading 
Southern politicians to disregard them and reject all at- 
tempts at settlement. Both kinds of arbitration, that legally 
organized and prepared in advance, that which was advisory 
and voluntary, were summarily spumed, and there remained 
no other tribunal than that of force. 

There are also other “ signs of the times ” which justify 
the advocates of International Arbitration in entertaining 
great hope for the future. Railways, ocean steamers, tele- 
graphs, and newspapers have created a solidarity amongst 
nations, such as has not heretofore existed, too occult as yet 
for its force to be fully appreciated, but whose influences are 
visible like the early streaks of the dawn. Evangelical 
alliances, international meetings for scientific purposes, con- 
gresses to consider the treatment of criminals, the inter- 
national law associations which are soon to assemble in 
Geneva, and various other societies, testify to the growth of 
this feeling.* The advanced education of the working classes 
has provoked and fostered a spirit of inquiry amongst them, 
and 'they, too, have their international gatherings, where, 
amongst other things, they ask why wars in which they are 
slaughtered by thousands should be wantonly undertaken ?t 
The Congress lately convened at Brussels may be referred to 
as an evidence that Governments also commence to recognize 
this tendency towards community amongst nations. It js 
true that the United States were not represented, that 
England and France sent delegates fettered by instructions, 
that Austria sent memoranda from her war department as 
well as from her foreign office, that other powers maintained 
a guarded reserve. The conferences of that Congress may 
prove sterile from many causes, not the least of which is the 
difficulties inherent in the very nature of the subjects Vhich 
they propose to regulate by*codes. La Societi Francaise des 

This srtiole was written jnit before the Cungress ol the AsBooistion ^ the 
Beform and Codiiioation of Internationa! Law. 

t Ponrqnoi none dgorgert Vant-^ paa mieax d’aimer? Lee penplea sont 
des fidres. 
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amis de la Paix^* protested, with great severity against 
Articles 3 and 4, as ** awakening indignation and horror in 
the. breast of every honest man.** The course of the Swiss, 
Spanish, Dutch, Austrian, Swedish, and Belgian delegates 
during the debates clearly evinces the doubtful practicability 
of giving those articles an efficient or satisfactory action, 
should they be ever accepted. The outcry of the French as 
to the conduct of the Germans at Weissembourg, at Bazin- 
court, at Ablis, at Etr6pagny and other places, was loud at 
the time and has never ceased.t The Germans responded 
by solemn declarations that the so-called victims were in- 
dividual adventurers, unorganized forces, and in this or in 
other ways amenable to the utmost rigours of the laws of war. 
In the matter of requisitions, the German History of the 
Franco-German War, prepared with the most elaborate care 
by the Prussian Staff, t asserts that all the pains possible 
were taken to carry out in an orderly manner the proclama- 
tion of the King (August 8th), yet such were the obstacles, 
so serious the embarrassments, so numerous the infractions, 
that “ it required the most energetic intervention ot the 
superior officers to prevent disorder from spreading like a 
contagion,*’ — an experience not peculiar to that war, as may 
be seen from the nature and incidents of some of the claims 
presented to, and passed upon by the Mixed Commission 
already 'referred to as organized under the Treaty of Wash- 
ington. Much practical good can be scarcely expected there- 
fore from the deliberation of the Congress touching such 
subjects. It furnishes, nevertheless, an element of hope in 
that the world has beheld a body of authorized delegates 
who have discussed in a common tongue some mo- 
mentous questions, and cited Puffendorf, Vattel, Ortolan, 
and other authorities in support of their views. But above 

* Courier dee JSlate^Unis. Aog. 11, 1874. ** Un Congren (Iai DesiiJents.'* ^ 

TThe latest French history of the war of 1870-71, by A. Waehter, Paris, 1874, 
has at p. 152 a large wood-ent, entitled, «* Massacre des blesses dans dis fermea 
coneertieB en Ambnlances. Episode de Wissembonrg.” 

« La Guerre Franco-Allemande dc 1870-71.'*s>Translation of Major Costa do 
Serda, Berlin, 1873-4, i. 422, 423. 
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all| it is a proof that Governments as well as peoples recog- 
nize the idea of a common humanity, that this idea exhibits 
vitality and an aggressive strength, that it exacts respect 
from the former, and will sooner or later respond to the 
aspirations and safety of the needs of the latter. 


VII.— MUNICIPALITY OF LONDON BILL. 

fl^HE Municipal Reform Association has been stirring in 

the matter of the Local Government of the Metropolis. 
Several meetings of the Association have been held lately, 
and extensive means taken to present to the Home Secretary, 
with great force, a memorial, urging upon the Government 
the desirability of conferring on a municipal governing body 
all powers enjoyed by the City of London in connection with 
the districts comprised in the metropolitan area. The 
memorial was as follows : 

That the present government of London is inadequate, 
and less municipal than the government of the smallest 
corporate town in the Empire, and far less protective of the 
interests of the inhabitants in the control and supply^ of gan, 
water, and other important matters than the government of 
Liverpool, Manchester, and the other large corporate towns. 
That a portion of the metropolis, known as the City, has for 
centuries enjoyed municipal institutions, to the immense 
benefit of its citizens ; and your memorialists venture to 
uige that the most effective municipal government that 
could be established would be the extension of the powers 
and duties of the Corporation of the City of Londo^ over 
the metropolitan area. That it was cleaiiy intended in the 
establishment of the wards without the City, as Farringdon 
Without and Bishopsgate Without, that such wards should 
totend over the increasing town area outside. That Paflia- 
ment has supplied the metropolis only with powers of 
parochial action, rendering general action on questions 
affecting the whole metropolis impossible, excepting in 
matters by special enactment entrusted to the Metropolitan 
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Board. Your memorialists respectfully represent that it is 
desirable that all powers enjoyed by the City of London, and 
by Liverpool, Bradford, Bristol, Hull, and other large towns 
should be conferred on the metropolis by such changes in 
its government as will give unity and greater powers and 
cheaper and bftter government.*’ 

The memorial was signed by a large number of influential 
persons residing in and near the metropolis, and the depu- 
tation itself was numerously attended. Lord Blcho, the 
President of the Association, introduced the deputation, and 
in doing so said that what was wanted was an improved 
government of the metropolis, unity of authority, unity of 
action, and efficient and economical administration ; whereas 
we have divided authority, leading often to antagonistic and 
consequently to inefficient administration. ilis lordship 
was followed by Mr. Cole, C.B., Rev. R. J. Simpson, of St. 
Clement’s Danes, Major Lyon, and Mr. James Beal, the Secre- 
tary of the Association, who quoted the following from a 
speech of Sir Robert Peel in the debate on the Corporation 
Bill ” of 1835, that he thought “ it much better to f)lace 
towns under the exclusive control of a corporate authority, 
invigorated and adapted to their present state of society, 
than to leave the ancient Corporation precisely wiicre we 
find it, devolving at the same lime all real power, and almost 
all the functions of administrative authority, upon some new 
body consolidated on a difi'erent and more popular principle. 
This would be a virtual supercession of the ancient Corpo- 
ration — a virtual extinction of the power for the exercise of 
which it was originally iiitenJeJ,” Mr. Serjeant Pulling 
was also present and spoke with the authority of 
one who had been consulted by the late Sir Benjamin 
Hall in the prcpjiration of his famous bill dealing with 
the Government of the metropolis. The learned gentle- 
man said that the task which the Home Secretary hath 
before him was not so much to deal with ancient 
institutions as to sweep away obstacles created by 
modern legislation. In the course of a succinct and able 
historical sketch he showed that, up to the seventeenth 

^^7 
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century, the City of London avowedly represented the whole 
metropolitan area, and that the administration of the corpo- 
ration would have grown with the growth of the metropolis, 
but for the forfeiting of the City Charters under Charles II., 
from which date the system of special legislation had sprung 
up which had loaded the statute-book with metropolitan Acts 
of a private nature. The evil was of parliamentary creation, 
and Parliament must provide the remedy. The Home 
Secretary, who promised nothing, was glad the deputation 
had put their views upon the subject into the form of a bill, 
and was also personally glad to afford them an opportunity 
to state their views vivd voce to the Minister of the Crown 
prior to the meeting of the Cabinet. There appears to be 
little or no chance of the Government taking the matter 
up, but the Association has gained a great point by drawing 
the attention of the Government to the measure and thereby 
obtaining public sympathy and support. 

The Association was established some years ago, under the 
presidency of Lord Ebury, for the purpose of collecting facts 
and statistics in relation to the Local Government of the 
Metropolis, and for diffusing the information so collected ; 
and further, to promote the attainment of a Legislative 
enactment that would secure a more direct and thorough 
municipal representation of the ratepayers, and^a more 
responsible, efficient, and economical form of Government 
for the Metropolis. Under its auspices two Bills have been 
brought into the House of Commons : one by the late Mr. 
John Stuart Mill, in 1867, and the other by Mr. Charles 
Buxton, in 1870. This scheme was divided into two parts, to 
be dealt with in separate measures. By the first bill London 
«would be formed into one great municipality, with a corpora- 
tion formed according to the usual model, with councillors 
•elected by all the ratepayers simultaneously with their local 
authorities, and with aldermen and a lord mayor. That 
corporation would, in the first place, become invested with 
all the functions of the ^present Metropolitan Board of 
Works, and among the functions of the central government. 
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thus created, would be the control over the police and over 
the whole administration of justice ; over all sanitary mea- 
sures ; over the improvement of streets and public works of 
all kinds, including sewage, gas, bridges ; over gaols and 
asylums, and so^forth.*’ By the second bill it was proposed 
to convert the ten existing parliamentary boroughs into 
municipal boroughs, complete for all purposes of local self- 
government, each borough to be provided with a mayor, 
aldermen, and councillors — in short, with a complete ma- 
chinery for the administration of its separate interests. 
The essential features of the scheme were ** that there 
should be one Corporation for the whole of London, and 
that each of the parliamentary boroughs shall have local 
government for all strictly local purposes. The existing Cor- 
poration would then take rank as the first of these, federated 
municipalities, its organization undergoing no change what- 
ever, except that its mayor would have to yield the title of 
‘ Lord Mayor of London ' to the elected chief magistrate of 
the whole metropolis. The city would continue strictly 
self-governing in all local matters. The functions it would 
hand over to the central government arc, for the most part, 
such as it has at present no opportunity of discharging, from 
the fact of their affecting a larger area than the city authori- 
ties can control.*' 

•^riie fallowing is an outline of the present measure : — 
The preamble to the Bill states that it is expedient 
that the municipal authority of the City of London be 
extended throughout the metropolis, and that in and 
for the metropolis the Corporation do have all powers 
vested in the Metropolitan Board of Works and in vestries, 
district boards, or otherwise, under the provisions of the 
Metropolis Local iRlanagement Act, and be designated the* 
Municipality of London. That municipal wards be created 
in such parts of the metropolis as are not within the city of^ 
London. And that the metropolis be constituted a county 
of itself, by the name of the county of London, and that 
provision be made respecting justices of the peace and 

. 67-2 
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county officers and others, and other matters in and connected 
with the county of London. The Bill then goes on to say that 
the Act shall take effect on the first of January, 1876. The 
metropolis shall be a county of itself, by the name of the county 
of London, and shall be governed by one municipal body. The 
Lord Mayor, aldermen, and all members of the Municipality 
be incorporated under the name and title of the Municipality 
of London. The metropolis be divided into municipal 
districts to comprise parishes and parts of parishes, to be 
divided into wards, and the existing Corporations of London 
and Westminster shall be merged in the municipality of 
London. The governing body be the Municipal Council of 
London, consisting of the Lord Mayor, the aldermen, and 
the municipal councillors. The election of the Lord Mayor 
to be as heretofore, and to retain such dignity and precedence 
in all respects. Nine aldermen from among the members of 
the Municipality of London as representatives of the metro- 
litan municipal district comprising the city of London. 
Three aldermen from among the members of the Municpality 
of London as representatives of each of the other metro- 
politan municipal districts. The Chairman of the Metro- 
politan Board of Works be an alderman. The municipal 
councillors shall be the members of the Metropolitan Board 
of Works, and the councillors of the metropolitan municipal 
wards. The Municipal Council shall exercise all func- 
tions, rights, powers, authorities, and duties, of the present 
Corporations, the Metropolitan Board of Works, the Metro- 
polis Management Acts, or any other Act; also the same 
powers as exercised by the present Corporation shall be 
transferred to the new. The Lord Mayor’s Court to remain 
as heretofore. The liverymen of the . City of London, 
in their ancient capacity,, be deemed a municipal ward. 
The sheriffs of London, the recorder, the common serjeant, 
and the chamberlain, and all other officers and servants of 
the Corporation of the city of London shall become officers 
and servants respectively t>f the Municipality of London, 
and the recorder of London and the common serjeant shall 
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be appointed by the Municipal Council, and the jurisdiction 
of the coroner for the county of Middlessex, so far as the 
same extends to the metropolis, shall cease to exist, and the 
Municipal Council shall appoint coroners for the county of 
London. Justices of the peace shall reside within the 
county of London, or within twenty-five miles of the Guild- 
hall, for such time as he acts as a justice of the peace in and 
for the county of London. Any alderman shall not be dis- 
qualified to act as a justice of the peace by reason only that 
he has not the qualification by estate required by law in the 
case of justices of the peace fora county. Justices of the 
peace for the counties of Middlesex, Surrey, and Kent, 
(except police magistrates and commissioners of police) 
shall be transferred to and become exclusively vested in 
the justices of the peace for the city of London, 
All prisons situated in the county being under the prison 
jurisdiction of the county of Middlesex, Surrey or Kent, or of 
the city of London, shall be transferred to and under the 
separate prison jurisdiction of the county of London. For 
the purposes of the Lunatic Asylums Act, 1833, and Acts 
amending it, the metropolis shall be deemed to be and shall 
be the county of London. County rates or rates in the 
nature of county rates may be levied within the whole of the 
county df London for any purposes for which county rales or 
rates in the nature of county rates may be levied in any 
county. The Secretary of State shall direct what property 
or money vested in the respective clerks of the peace and 
treasurers of the counties of Middlesex, Surrey and Kent, as 
such shall be transferred or set apart for the use of the 
county of London, and shall direct what proportion of any 
money raised by tile Justices of the Peace for these counties 
respectively on the security of the county rates thereof, 
remaining owing shall be charged on and paid out of the^ 
county rates of London, and shall also specify the mortgages 
of rates or other securities to be henceforth charged on the 
last-mentioned county rates. All contracts and agreements 
made or entered into with or in favour of the justices of 



1052 


MUNICIPALITY OF LONDON BILL. 


the City of London, or in favour of the respective justices 
of the counties of Middlesex, Surrey, or Kent, shall 
remain as valid and eirectual,^ and be proceeded with 
and enforced. Administrative proceedings may be continued 
and completed by the justices of the county of London. 
The Municipal Council may, from time to time, make 
bye-laws for better carrying into effect the Act, with the 
advice of the Recorder of London. Nothing in the Act to 
affect the rights of the Crown, the privileges of the liberty of 
the Tower of London, or the boundaries of the City of 
London, or of the counties of Middlesex, Surrey, or Kent, 
so far as respects the representation of the people in the 
Commons House of Parliament. Inns of Courts, &c., 
nr>t to be affected. It shall be lawful for Her Majesty to 
establish a police court in and for the metropolitan munici- 
pal district comprising the City of London, and to appoint 
three magistrates to the same under the provisions of the 
Metropolitan Police Acts. All Acts of Parliament in 
forde, shall, so far as the same are consistent with the pro- 
visions of this Act, be repealed. The Bill contains saving 
rights of various kinds. 

These are the heads which will form the subject of inquiry 
in the next session of Parliament, and they are significant oi 
what was foreshadowed by Lord Chancellor WeStbur}” on 
the 2 nd November, i86a, on receiving the Lord Mayor. 
His Lordship said: — 

** That institutions of this great antiquity, which have so 
upheld their character as to be maintained for so long a 
period of years, must, undoubtedly, like all human institu- 
tions, be subject to become impaired by lapse of time, and to 
have defects occasioned by that lapse of time ; and, on the 
* other hand, it must be subject to wants occasionea by the 
growing freedom and advancement of mankind. The City 
over which you are to preside is hemmed in by a vast and 
^ increasing population — so vast, indeed, that I believe^ it is 
twentyfold as large as that of the City proper. That very 
circumstance alone has no doubt placed the matter in one 
point of view before the whole Corporation of the City of 
London, upon whom the duty falls — and wisely, no doubt, 
they will exercise their ininas upon the subject — of taking 
into consideration what may be done to repair the breach 
which time may have made in their institutions, and, on the 
other hand, to nt these institutions to the growing wants of 
the community.” * 
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VIII.— FARWELL ON POWERS.^* 

rPHIS treatises compiled on the plan of Mr. Vaughan Hawkins' 
X work on Wills. The leading propositions are stated in 
axiomatic form, and detached from the text. This is a very 
good mode of compiling a law book. Digesting is now the work 
to which writers must pay special attention. A case can be had 
for almost every point, if the reports are duly searched for the 
purpose. Mr. Farwell seems to have shown reasonable dili- 
gence in this respect. His work is not, perhaps, as neat in its 
finish as that of Mr. Hawkins', whom he often cites, but his per- 
formance is on the whole creditable, and bears good testimony 
to his powers of philosophic exposition. Some defects indeed 
there are in his work, especially as regards precatory powers. 
Yet the leading points on which we differ from him are rarely 
connected with any serious blemishes in his text. No one, at ail 
events, will blame him for following the authority of Lord St. 
Leonards. Where he does throw out an original remark, it is 
generally sensible and apparently well considered. His exposi- 
tion, too, runs smoothly, and is free from obscurities, and 
though we should perhaps prefer a new edition of one of the 
older works, still there is room for his treatise. 

Mr. Farwell, adopting the received classification of powers, 
divides them into three classes, according as they arise at Com* 
mon Law, in Equity, or under the Statute of Uses. Following 
^in the j^ake of preceding writers, however, he incautiously falls 
into a solecism ; for he gives as an example of Common Law 
powers a devise by it that his executors do sell his lands." 

Powers created by Act of Parliament are also instances," he 
adds, '*of Common Law powers." This opinion greatly extends 
the theoretical omnipotence of a statute ; for down to the present 
time it has never been alleged, except in treatises on powers, that 
an Act of Parliament can create Common Law. The phraseology 
hasj)een used by others as well as Mr. Fanvell, and, therefore, 
it may be readil^ condoned. In a future edition of his work, 
however, he may as well rememSer that the bonus Homerus of 
law, as W'ell as of literature, sometimes takes a brief repose 
nfky fall into inaccuracies of expression. A statute may confer a 

* A Conciflo TreatiFo on Poweni, !»7iOeorgc Farwril, )). A., of Linc( luV Ion, 
BmTisUT'at’law. LoikIuu : Stovoua and StiO. 
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legal power— a power that will be taken cognizanee of by courts 
of Law as well as of Equity ; but it cannot create a Common 
Law power. Pari ratione powers in wills are statutory and not 
Common Law authorities, for at Common Law no right what- 

f ver existed to devise lands. The examples cited, therefore, of 
!ommon Law powers are samples of the same ctass as powers 
under the Statute of Uses. They all arise under Acts of Par- 
liament. 

We regret being thus obliged, in limine^ to find fault with Mr. 
Farwell. He adopts, however, only errors common to the most 
celebrated writers, as well as to himself, who, indeed, also gives 
very fair promise of authorship. Sinning in such good company 
he need not take much to heart the undoubted inaccuracies of 
expression just referred to. But when we come to his second 
paragraph, we find a more serious cause of quarrel with him. 
He is here, too, indeed treading in the footsteps of Lord St. 
Leonard's, yet that he has fallen into error in his second propor- 
tion, is as certain though not as patent as that he is incorrect in 
calling statutory powers by a Common Law name. He alleges, 
(P. 3) not only as Lord St. Leonard’s does, that general powers 
cannot be reserved in deeds not operating by transmutation of 
possession, but he goes a step further, and adds ** if the deed be 
not sUth as to operate by transmutation of possession ; that is, 
if it derive its cfiect from the Statute of Uses and merely transfer 
the use, there can be no further valid use than that of the first 
cestui qui use,'" Now, if Mr. Farwell means that land cannot 
be settled by deed of bargain and sale upon one for life, re- 
mainder to another, it is clear that his opinion is not in harmony 
with authority. For it appears from 2 Rolls Abridgment, 7S4, pi/ 
5, 6; Winch 61, that if a person in consideration of a sum paid 
by B, bargain and sell land to B for life, remainder to C in fee, 
these uses will arise to B and C, for though C paid nothing for 
the land, yet B's payment on his behalf sufliccs. It is also 
shown by the same pa^^sage in Roll, that if the bargain and sale 
had been made to B for life, with many remainders over, the con- 
sideration may extend to those in remainder. This being go, it 
is ^lear that contingent and future uses of every kind may be limited 
in a deed of bargain and sale,rif a consideration passed at the 
time of the conveyance. If it did, a general power is for the 
sime reason quite valid in such a deed, since appointments are 
nothing but future uses which, as we have shown by authority, 
are perfectly valid in deeds of bargain and sale. 

Mildmay's case (Rep. 176), which is quoted by Mr. Farwell, 
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i n s upgort of his untenable position, is not really a case in 
point. The second resolution in that case merely declares that 
if in a deed operating as a covenant to stand seised, ** a proviso 
is added that the covenantor, for divers good considerations, may 
make leases for years, &c,’' such power is void in its creation,* 
Now a covenant to stand seiaed is one thing and a bargain and 
sale is another. These classes of assurances resemble each other 
in not operating by transmutation of possession, but they difl'er in 
requiring each, a very different consideration. Any kind of a 
valuable consideration will support a use in the former class of 
instruments to future and contingent persons, but the rules 
respecting a covenant to stand seized are inexorable in requiring 
the consideration of blood or marriage. 1 he second resolution in 
Mildmay's case, therefore, declares that there can be no departure 
from such a consideration to “ other good considerations." Such 
considerations are valueless and inoperative in a deed of covenant 
to stand seized. Accordingly, such assurances are quite obsolete, 
since there could not have been inserted in them the common 
limitation to trustees to preserve contingent remainders. For, 
such trustees, being strangers by blood to the parties, could take 
no estate whatever under the covenant to stand seized. 

But bargains and sales stand on a wholly difl'crent footing. It 
is of the nature of a peruniary consideration to be unlimiftd in 
its operation. It may enure to the benefit of unknown persons, 
as the authorities already quoted demonstrate. There is conse- 
quently no ground for contending that general powers cannot be 
reserved in such a deed. Of course, no one has doubted that a 
special power to appoint to relatives may be contained even in a 
deed of covenant to stand seized. Such instruments and bar- 
gains and sales, therefore, have been classed together rather 
hastily, as regards powers. The reason why general powers 
cannot be reserved in the former class of deeds does not at all 
apply to the latter. The fact that both do not operate by trans- 
mutation of possession merely affects the question who has the 
legal estate, and whether the appointment is legal or merely 
equitable, but by no means defeats the appointment in any case, 
both tt law and equity. In a review written by us upon 
Sugden on Powers, supra Law Magazine and Review {May, 1862, 
vol. xii., p. 305,) the reader will find this point considered some- 
wh^ more at length. It is clear that, before the Statute of 
Uses, a general power would be good in Equity, if contained in 
a deed of bargain and sale, or evei^in a mere contract for value. 
The statute did not destroy any interest that could have been 
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previously good as a trust. It is clear, then, from principle as 
well as authority, that if ever the point comes to be decided by 
the courts, they will hold that there is no reason whatever why 
the appointments in question should not be deemed valid. 

Treating of powers in gross, our author confounds them in 
terms with powers appendant. He says of t power of the 
former class : ** It is in gross when the estate so created is beyond 
and does not affect the estate or interest of such donee, but not- 
withstanding is annexed in privity to it, and takes effect in the 
appointee out of an interest vested in the appointor." It does 
nothing of the sort. He adds, ** Thus a power of jointuring given 
to a tenant for life is in gross." This is correct, but such a 
power has no effect on the estate of the tenant for life, since the 
jointure does not take effect until the tenant for life is dead. 

The received distinction between powers appendant and 
powers in gross is that the latter can be extinguished only by 
express words to that effect, while powers appendant may be 
destroyed implicit either wholly or in part, as, for instance, 
by a grant made by the donee of his estate. Mr. Farwell says, 
** A power may also be released, extinguished, or suspended by 
implication and without express words, if the intention be clear." 
He does not cite any case on this point, but there is no ground 
for d&ubting the correctness of his opinion, and the authorities 
cited by him on the general question of the suspension and ex- 
tinguishment of powers sufficiently bear him out, Curling v. 
ShuitUw^rthf 6 Bing 131. There is a sort of superstition afloat 
amongst members of the less learned branch of the profession, 
that the filing of a Bill of itself, and before decree made, affects 
the powers and rights of trustees. If it did, it would Seriously 
obstruct their management of the estate. Mr. Farwell adopts 
Mr. Lewin*s view that such powers are affected only after decree 
made. There is really no ground for supposing the contrary, 
nor [where no injunction has been prayed for, would, it seem 
that the institution of the suit has, in the least, affected the rights 
of trustees dependants. It may ** seem more prudent after Bill 
filed to apply to the court for directions." But, in reality, there 
is no necessity for such an application, although, no doulSt, the 
maxim, ahundans cautela nemini nocet is as true in this as in 
other cases. 

The case of Lantsherry v. Collier^ 2 K. and I. 709, 720, fo^ow- 
ing in the wake of Cole v. Sewell^ 4 Dru. and War. i, 32, and 
Wallis v. Freestone, 10 Sim^ 225, has set at rest the time- 
honoured contention whether the ordinary powers of sale in 
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settlements were void, if their execution were not expressly con*- 
fined within the line of perpetuity. The point may now be 
deemed as disposed of b}* authority. 

The case of Lantsberry v Collier also seems to imply that a 
power of sale^ cannot exist in one person, while the fee is in 
another. But there is no strong ground of principle apart from 
authority for this assumption. If the tenant in fee is in by the 
Statute of Uses, why may he not be subject to a shifting clause 
as in the old limitation to uses to bar dower ? As regards the 
rule of perpetuity, it appears to us that no objection upon that 
ground is at all applicable to a power of sale. A power of sale 
tends to bring land into the market. How, then, is it open to the 
objection that it ties up land for any time, much less for a period 
beyond the line of perpetuity? That the object of the settlor was that 
that power should cease when any person under the settlement took 
a fee in possession is not at all clear as a question of construction. 
Every one knows, indeed, as a matter of fact, that such is the 
intention of the parties to the settlement. But the Statute of 
Frauds requires this, as well as well as every other intention 
to settle or dispose of land, to be evidenced in writing. Why 
then must a presumed intent, not declared in the settlement, be 
sufiered by the court to affect its construction of a written docu- 
ment ? If such considerations are to affect the interprefation of 
assurances, no power or appointment can ever be deemed void 
for remoteness, for no settlor intends that the powers inserted in 
the settlement should be illegal. Is the court then, to cut down 
the excess of a void power in order to give it a partial operation 7 
Had the courts always done this, no one would complain. But 
from the beginning it was not so ; and certainly the Statute of 
Frauds is in the way of any such liberal construction. Nay, even 
in the case of a will, intrinsic evidence of the testators circum- 
stances is not admissable to control the construction of an ab- 
stract sentence, not affected by any local custom, nor by any 
ambiguous description of a concrete subject or object. 

We refer to the point merely on account of the interest 
th^ once attached to it. Mr. Farwell is quite fortified by 
authority in hie^ statements on the matter. The fact is, that 
decisions on the rule against |)brpetuity have been almost from 
the beginning opposed to principle. Lord St. Leonards, ^for 
instance, states, in the first page of his work that questions of 
perpetuity did not arise at Common Law. They ought not to 
have so arisen, yet such were snooted in the course of time, and 
the courts held the objections valid in many cases. Let us 
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suppose that at the present day, in a Common Law deed, land is 
limited to A. for life, with a perpetual succession of life estates to 
his eldest lineal issue ; all these remainders would be deemed 
void, except the estate to the unborn son of A. There are 
numerous authorities to this effect. Yet, oi^ principle, the 
objection ought to be untenable ; for, as a contingent remainder 
was in the power of the particular tenant, it could be barred by 
one who was within the line of perpetuity ; the contingent 
remainder, therefore, was, itself, also within that line. The rule 
against perpetuities, of course, cannot possibly appply to a vested 
remainder. 

Again, as to powers of sale and exchange, why may not a 
power be given to A. and his heirs in a deed under the Statute 
of Uses, although the land is by the same deed limited to B. and 
his heirs, since a right of way can be given to A. and his heirs over 
the same land and no objection can be raised to the grant of this 
easement on the ground of its being a perpetuity ? Authority, 
in short, is the only safe guide at the present day on such points. 

Those who are looking for a code not founded on cases ought 
to consider well what a chaos our legal system would be, 
if cases were disposed of in this off-hand way. We do not mean 
to say that a code is not a prime necessity of our time. But it 
should^1)e, as recommended by us in the Law Mat^nzine and Re- 
view for last month, a compilation built on cases, which it should 
consolidate, arrange, and digest, but not abolish. 

Mr. Farwell, though generally a careful wuiter, yet is some- 
times less specific than is necessary in his laying down of rules. 
For instance, one of his propositions is as follows : — ** In a gift 
of real estate, the court may examine whether the circumstances' 
of the testator’s property are such as to give effect to the will : in 
. a gift of personality the court cannot go beyond the will.” 

Dolosus versatnr in generalihns. The above proposition is too 
abstract and general to be of any practical use. If Mr. Farwell 
means that in every gift of realty, the court may look outside the 
will, in order to aid the construction, he is quite in error. The 
second branch of his proportion is equally erroneus. ^ 

In construing a written document the court must always look 
outside the instrument, in order to apply it, but not to aid the 
construction. If the document in its grammatical meaning fits 
a certain subject, no parol evidence is admissible to prove that 
the testator meant some other person or thing than those in- 
dicated by the grammatical meaning of the terms. But if the 
document is totally inapplicable to any person or thing known. 
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or belonging, to the testator or settlor, then ut res magis valeai 
parol evidence can be given to aid the construction. If 
the court considers that some person or thing is sufficiently, 
though not accurately, indicated in the document, it will give 
effect to it accordingly, and this it will do totally irrespectively of 
the question wRether the subject of the gift is realty or personalty. 
Unless the ambiguity above referred to exists, the court is as 
limited in its vision in the case of realty as of personalty, and as 
a matter of fact, ambiguous discriptions of property will be found 
to occur quite as often as regards specific gifts of personalty, 
as in respect to devises, all of which are specific. The case of 
yones V. Curry, i Swa. 66, cited by Mr. Farwell, only proves 
that there are cases of legacies and appointments of person- 
ality that must be determined without admitting extrinsic 
evidence to aid the construction of the document in question. 

The reason of the law is the life of the law. N ow, the reason 
why evidence of the amount of a testator's personal estate, at the 
time of making his will, though a mere fact unconnected with the 
question of the testator's intention, is, in general, inadmissible, is 
because such testimony is irrelevant. For the will, quoad the 
personal estate, has always spoken from the death of the testator, 
and, consequently, the amount of his personalty at the time of 
his making the will, although it might bias the judgment,-* could 
not, in general, form a just ground of inference as to the meaning 
of the testator's words. Such evidence, however, may, in certain 
cases, be material, and then it will be admissible. Mr. Farwell 
has misconceived the ground of distinction — so far as such really 
exists — between realty and personalty in respect to this point, 
,see Detftiasconi v. Atkinson, 10 Hare 345. On the whole, how- 
ever, he has performed an exceedingly laborious task. The 
authorities on the subject of powers are in many instances con- 
fused, and on this account the method of throwing the leading 
doctrines into the form of axioms is highly useful both to the 
practitioner and the student. Wc have dwelt rather on debate- 
able points in his work rather than on its general merits. . It ham 
* some misprints and inaccuracies of expression, but, as a rule, 
both* for matter ^nd form, it deserves commendation, and \^1], 
doubtless, facilitate a knowledge pf the difficult subject of which 
it treats. It must be interesting to the venerable Lord St, 
Leonards to trace the progress made in this branch of law siifca 
he~ issued the first edition of his work. 
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The Degree of Bachelor of Law The following are 

the regulations made by the University Court of |he University 
of Edinburgh for this new degree. The last six of the following 
sections are those enacted by the University Courti and recently 
sanctioned by Her Majesty ; but in order to understand these, it 
is necessary to quote the sections of the ordinance of the Univer- 
sities Commission of lath July, 1862, relating to the degree of 
Bachelor of Laws (LL.B.) 

** I. No one shall hereafter be admitted as a candidate for the 
degree of Bachelor of Laws (LL.B.) .... unless he be a 
Graduate in Arts of one of the Universities of Scotland, or of 
England or Ireland, or a Graduate in Arts of a colonial or foreign 
University, whose degree may, for this purpose, have been 
specially recognised by the University Court. 

** II. The course of study in Law necessary for the degree of 
Bachelor of Laws shall extend over three academical years, and 
shall include attendance on a distinct course in each of the six 
following departments, via. : — 

1. C^vil Law . . . . j During courses of not 

2. Law of Scotland • • . • less than eighty lec- 

3. Conveyancing • • • ) tures each. 

4. Public Law . • . . \ During courses of not 

5. Constitutional Law and History less than forty lec- 

6. Medical Jurisprudence . . tures each. 

** III. No one shall hereafter be admitted to examination as a 
candidate for the degree of Bachelor of Laws until he has com- ^ 
pleted the course of study above prescribed ; and no one shall be 
admitted as a candidate in any University unless two at least of 
the three Academical years of his course of study in Law shall 
have been in such University. 

** IV. Candidates for the degree of Bachelor of Laws shall be 
examined, both in writing and viva voce^ on each of the six 
departments of Law above specified. 

U V. Each candidate must satisfy the Examiners that he pos- 
sesses a competent knowledge of Law in each of the said depart- 
ments ; and the Examiners shall further, in judging of the quali- 
fications of candidates, have special regard to their acquirements 
in the two departments of Public Law and Constitutional Law 
and histoiy. ^ 

**VI. Except as hereinafter provided with regard to the Uni- 
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veraity of Bdinbur|;h, the Examiners for degrees in Law in each 
of the said Universities shall be six in number, and there shall 
always be one Examiner specially qualified for each one of the 
six departments above specified ; and where the Professors of the 
Faculty of Law in any University do not furnish the requisite 
number of Examiners duly qualified, the number shall be made 
up by the appointment of additional Examiners by the University 
Court; provided always, that no person shall be appointed an 
additional Examiner in any University, or shall have attained the 
degree of Bachelor of Laws, in accordance with the provisions 
of this ordinance. 

IX. Each candidate for the degree of Bachelor of Laws shall 
pay a fee of five guineas in respect of his examination for the 
degree.” 

** * XL Besides the degrees in Laws above specified, there 
shall in future be in the University of Edinburgh a second 
degree in Law granted after examination, namely, the degree of 
Bachelor of Law (B.L.). 

** « XII. No one shall be admitted to examination as a candi- 
date for the degree of Bachelor of Law in the University of 
Edinburgh, unless he be a Graduate in Arts, qualified as pre- 
scribed in section i, or unless he shall have studied in one of the 
Universities therein mentioned, during at least one acadSmical 
year, one or more of the subjects included in the course of study 
in the Faculty of Arts, and shall have passed a satisfactoiy ex- 
amination in (i) Latin ; (2) Greek, French, or German ; and (3) 
any two of the following subjects, namely. Logic, Moral Philoso- 
phy, and Mathematics. The examinations shall be conducted 
ly Examiners in Arts, together with some of the Law Examiners. 

“ * XIII. The course of study in Law necessary for the degree 
of Bachelor of Law in the University of Edinburgh shall extend 
over at least two academical years, and shall include attend- 
ance on a distinct course, as specified in sec. 2, in each of the 
first three of the departments therein mentioned, and in any one 
• of the other three departments, and no one shall be admitted to 
exaqpination as a candidate for the said degree, unless two 
academical years^f his course of study in Law shall have been 
in the University of Edinburgh. * 

<< * XIV. The examination for the said degree of Bachelor ^f 
Ltw in the University of Edinburgh shall be conducted at the 
same time, and in the same manner, as that for the degree of 
Bachelor of Laws, and the candMates shall be examined in each 
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the departments of Law on which they shall have given at- 
' tendance, as above required. 

** XV. The Examiners for degrees in Law in the University of 
Edinburgh shall be the Professors in the Faculty of Law, together 
with tWS additional Examiners appointed by the University Court 
from among those who have obtained the degree of Bachelor of 
Laws, in accordance with the provisions of this ordinance. Each 
of such additional Examiners shall hold office for the term of 
three years. 

** ‘ XVI. The fee to be paid by each candidate for the degree 
of Bachelor of Law in the University of Edinburgh shall be the 
same, and the remuneration of the additional Examiners shall be 
fixed in the same manner, as is provided by secs. 9 and 8 with 
reference to examinations for the degree of Bachelor of Law.' " 

Similar regulations, but with some variations in detail, have 
been made by the University Court of the University of Glasgow, 
and sanctioned by Her Majesty. 


OBITUARY, 

Lord Bbnholmu. — Wc extract the following from the 
Journal of Juitsprudence and Scottish Law Magazine : — 

Lord Henholme, long and favourably known at the Baras 
Hercules Robertson, was born in the year 1795, so that at 
the time of his death he was verging on his eightieth year. 
He passed as Advocate in the year 1817, the year after Lord 
Colonsay was called to the Bar. In 1842 the Conservative 
Government of that lime appiunted him Sheriff of Renfrew- 
shire. In 1833 the Liberal Government of that iimt raised 
him to the Bench, and on the retirement of Lord Wood, in 
1859, he took his place in the Second Division, Twenty-one 
years of judicial service, fifty-seven years tjf professional duty, 
are things which few men can point to at the close of their 
career. For some years we believe he had been the oldest 
man who acted as Judge in any Supreme Court in Great 
Britain.*’ 


APPOINTMENTS. ** 

Mr. Patrick M. Leonard has been appointed to succeed Mr. 
G. J. Gale as County Court Judge of Hampshire and the Isle of 
Wiglit; Mr. Ui>ratio Lloyd to succeed Mr. Vaughan Williams 
as County Court Judge for North Wales ; and Mr. R. A Fisher, 
County Court Judge of Bristol, in the place of Mr. E. J. 
Llv>yd, Q.C. 
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I.— THE SWISS JURISTENTAQ OP l873*« 

By C. H. E. Carmi(»^ju., M.A., F.R.S.L. . 

OINCE this time last year, when I contributed a OflBIl 
^ account of the proceedings of the First Italian Juridical 
Congress, t a meeting of Jurists has been held in a remote 
corner of Switzerland which ought not, I think, to be passed 
over without notice. 

The old City of Coire, interesting to British travellers 
from the legends connecting it with King Lucius, duly 
vouched for by the sign-manual of Garter King of Arms on 
parchments framed and hung in the Crypt of the Cathedral, 
contains a population of not more than seven thousand, and 
‘lies hid in the heart of the Rhsetian Alps. Yet, to quote the 
words of a very competent French authority, M. Paul 
Qide,t Professor of Law in the faculty of Paris, if we 
measure the importance of a scientific gathering by the value 
of its labours, we must accord to the little Congress of Coire 
, one of the foremost places among the various Juridical 
Coigresses that have lately been held in Europe. 

The subject of the Reports^ and debates at Coire, on the 
6th September, 1873, and following days, was one that 

* Bead M tlw tMMl Social Soienec CongNM at Glaagow. 
t Sac hm Matatliit, Part 11, 1878. 

t Barae do TAelilatfcwi Aaeimie at Modama, Mo. iU (Umf aad daaa) 1874.'* 
fp. 461 at Mf. 
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i^Bot fail to be of interest to the student of comparative 
jArfaiprudence in all countries. 

’.Briefly stated, the question discussed at Coire was, what 
are the fundamental differences, in the Civil Law, between 
jRrencdi and German Legislation, and what i% the common 
ground on which they can meet or be fused ? Few subjects 
could be chosen more full of instruction in the particular 
branch of the Science of Jurisprudence to which I have 
adverted, and the political events of 1870-71 lend an addi- 
tional interest to this attempt at a juridical unification of 
France and Germany. For Switzerland this question has 
nob simjdy a theoretical but a directly practical value, and 
its solution is the more earnestly sought. The difficulties 
M great, beyond those of any other European country. 
i^Vanee, Germany, and Italy, in their respective labours 
nf the unification of their laws have known nothing like the 
obstacles that stand in the path of the Swiss Jurists. 
Between French and German Switzerland rises the appar- 
ently insurmountable barrier of two entirely different 
systems of law, as well as of two different languages. 
Knowing the difficulties of their task the Swiss Jurists set 
themselves early to work upon it. Ten years have elapsed 
since a first essay at unification was made in the Canton of 
Berne, a microcosm of the whole countrj', half French, half 
German, and therefore the fittest starting point for such an * 
attempt. 

By decree of the Grand Council of Berne, in January, 

1864, a Committee was appointed to draw up a United Civil 

Code (Code Civil Unitaire), for the two parts of the Canton ; 

up to the present time the results produced consist of a 

general Report,* and the first book of the proposed C9de. 

This rate of progress is not calculated to rttise expectations 

• 

* Itepport inr let bttea d'nn Code Ci?il Unittira, poor le Canton de Berne, 
vMM Piur M. Lenenbergor, Berne, 1H69. Pvojet do Code Civil poor le Cantbo 
da Baraa, Titra preliniinalre, Idvre ler. Dot Pvrsonnea et dele Famille, 

Pwraatrair, IdTl. Referenae may alto be made to an analyeit of the Draft 
^Oada, by M»l4rna*0aep»iii the **BaUeUn' de la Societd de Legislation Compacee,** 
lor April, 1878. 
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of a speedy conclusion of the work which has yet to he takeiix;: 
in hand for the whole of Switzerland, but it would be un* 
reasonable to complain of a slowness due to such exceptional 
circumstances. In order that each of the conflicting systems 
might be adequately represented in the discussion at Coire» 
the Swiss Juristenverein appointed two Reporters, M. Garrard, 
Professor of Law at the Academy of Lausanne, for French 
Switzerland, and Herr Hilty, advocate at Coire,* for German 
Switzerland. These two Reports, which were read before 
the Congress when it assembled, on the 6th Sept., 1873, 
under the presidency of M. Plants, and subsequently pub- 
lished by order, t may be fairly taken as the expression of 
juridical public opinion in Switzerland on the subject of 
unification. 

The Reporters both begin with a general outline of Swiss 
Legislation, no easy task, when it is borne in mind that 
twenty-six Law systems prevail in the twenty-two cantons 
and portions of cantons, several of which are divided between 
different juridical administrations. Of these twenty-six bodies 
of Jurisprudence, fourteen only are codified, namely, Geneva 
(Code Napoleon), Berne-Jura (Code Napoleon), Vaud (1819, 
completed 1853), Berne, ancient canton (1824 — 30), Lucerne 
(1832, completed 1861 and 18O5), Freiburg (1834 — 49)» 
Ticino (1838, revised 1873), Sololhurn (1842 — 48), Zurich, 
(1844—46), Aargau (1847—58), Neuchatel (1854—55), 
Valais (1855), Orisons (1862), Schaffhauscn (1864 — 65). 
It thus appears that the seven French cantons ail enjoy a 
codified system, and, therefore, that out of the fourteen 
Codes existing in Switzerland, the French, or ** Code 
Napoleon,’* element, occupies half the field. There are 
coiqmencements of codification, which would belong, how- 
ever, to the Tiutonic element, in Zug, Thurgau, Glafus, 

* Now ProfcsRor at the UniTereUjr of Berne. 

t Originallj in Tol. ». of the ** Zeitschrift dee Bom: JorieteuTereine,** and 
nftenrarde eeparetely. (the former in French, the Utter in Oerraeo) niider the 
tiUe, Hanpt diflerentzen der FAmaoeuoh*iind DcnUch-SchweiserUeben 
CiTilgeseUgebiing. Beroe, 1873. 
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and Lower Unterwalden. In considering the juridical 
aspect of the various Cantons it is necessary to note care- 
fully their sub-divisions, which tend greatly to perplex the 
question. Thus, among the French cantons, Geneva Town, 
and the licrncse-Jura are under the Code I^pol^on, only 
modified slightly in certain details ; the canton of Neuchitel, 
though never under the Code Napol6on, has yet followed it 
very closely; the cantons of Valais and Ticino are noticeable 
as combining with the Code Napoleon, the old Codes of 
the Kingdom of Sardinia and Duchy of Parma ; Canton 
Vaud has a Civil Code which presents a curious mixture of 
French law, and old local statute law ; lastly, there is the 
Canton of Fribourg, which may be considered the point of 
junction between the “ Pays dc Droit P'ran^ais and Pays de 
Droit Germanique.” 

In the German cantons, nineteen systems of law prevail, 
of which six only arc codified, the rest forming, as Mr. Gide 
says, a veritable legislative mosaic.” Through this laby- 
rinth, however, the reporters have skilfully threaded their 
way, a'hd we are thus enabled to touch very briefly on the 
salient points noted by them. The first charge which the 
German Reporter, Hcit Hilty,* brings against the French 
Civil Code and the Swiss systems which have imitated it, is 
the absence of moral ” personse.” They had but a veiy 
scanty recognition, M. Gide points out, in the Roman Law. 
German Codes, on the other hand, generally begin by divid- 
ing persons into physical and juridical, and take special 
pains in regulating the rights of the latter class. As against 
this may be set what M. Gide calls a grave lacuna in the 
German Codes, namely, the absence of a title on registration 
(** Actes de r^tat Civil ”) such as finds place both in /he 
Fie*hch Code and the Codes of French Switzerland. In most 
of the German cantons, and even in the French canton of 
Vtfiid, the registers are kept by the clergy, without th/ 
guarantees afforded by the French law. This state of 

1 

* P. 78 of hit Ropori. Cf. CamnPs Ropoit, pp. 88-38. Camrd and HUtj 
art qo&tt out on tUia point. 
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things, however, is hardly likely to be allowed to continue* 
under existing politico-religious circumstances, and in fact it 
is noted by M.Gide that article 53 of the new Federal Constitu- 
tion of 1874 provides that registration and the custody of 
registers shalt belong to the State." Up to this point we 
have been on comparatively easy ground, where the one 
system of legislation may be made to supplement the other. 
But with the Marriage Law of Switzerland serious iliRer- 
ences commence. In the German cantons, whether Roman 
Catholic or Protestant, marriage is considered, if not as a 
Sacrament, at least as a religious act. Not only does the 
priest or pastor celebrate the rite, and exact communion- 
tickets from the couple, but the marriage is itself regulated 
in accordance with Ecclesiastical Law. Hence in the 
mixed cantons persons belonging to different confessions arc 
under different Legislations, and sometimes arc forbidden to 
inter-marry. The French cantons, with the exception of the 
two Catholic cantons of Fribourg and Valais, have followed 
the example of France, and secularised the marriage cere- 
mony. To this rule there is an apparent exception also in 
Canton Vaud, but M, Garrard contends* that it is only 
apparent, for in that canton “ the pastor acts simply as a 
State functionary, whose duty it is to put into execution the 

Laws of the State and not of his Church." Whether the 

• • 

pastor can or docs always so entirely divest himself of his 
clerical character may be doubted. The French cantons 
have not only substituted civil for religious marriage, but 
have also freed marriage from many of the restrictions and 
impediments under which it laboured before the French 
Revolution. 

hi the Geripan cantons an entirely opposite mode of 
treatment prevails, of which M. Garrard gives some curious 
particulars. The list of canonical impediments upheld by 
the Roman Curia is itself sufficiently large, but the German 
cantons add communal impediments which must sometimes 


Report, pp. 2i'5. 
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be severe enough in their application to shake the patriotism 
of persons desirous of marrying. In these fatherly cantons 
the commune is regarded as an extension of the family, and 
the State only gives its daughters in marriage to those thrifty 
men who can provide for their possible children, and whose 
bachelor conduct was in keeping with the sanctity of matri- 
mony. In these cantons, moreover, the support of needy 
citizens is a debt upon the commune ; hence the commune 
is opposed to marriages which would increase its expenses, 
and only permits them to persons of substance. 

As regards the dissolution of the marriage-tie the differ- 
ences between Cantonal Legislations are not so great. All 
the Protestant Cantons, both German and French, recognise 
divorce ; all the Roman Catholic Cantons, both French and 
German, refuse to admit it. The only difference is that in 
the French Protestant Cantons, the divorce is pronounced 
by the civil, in the German Cantons by the religious, autho- 
rities. So indispensable is the intervention of the clergy 
deemcji in this matter in the cantons where it is required, 
that in Canton Zurich a Roman Catholic couple, if unable to 
have their divorce pronounced by their cur6, must get it 
pronounced by the Protestant pastor.* Thus far, in the 
eyes of the German Reporter, French Law deserves the 
preference. On all points connected with marriage and 
divorce, Herr Hilty says he does not hesitate to declare that* 
the French principles ought to be adopted by German 
Switzerland. And the New Constitution of the present year 
(1874) takes practically the same view', for by article 54, 
** no impediment to marriage can be based upon confessional 
considerationst (i.e., the Laws Ecclesiastical of any Re- 
ligious Community), upon the poverty of either party, upon 
their conduct, or any other police reason whatever.” The 

* Camurd, pp. 36-6 ; Hilty, pp. 82-8. 

t Henee the maniaea of eoclesiaatios who haTo raoeired major ordora in tha 
Roman Communion is legal in Switzorjand. ** Pins eonz^qaanta qu'ou ne Test 
an Franea,** aaya Prof. Bifier, in the ** R«vae da Droit International,** ** anonn 
obatade na aara mia an mariaga daa prOtrea.** 
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grammatical and literal interpretation of this article of the 
New Swiss Constitution would probably enable a man to 
marry his grandmother ; whether it will have the effect of 
producing such a complication time has yet to shew. The 
power of the father is even slighter under the Codes of Ger- 
man-Switzerland than under the French Code. The father 
is obliged to provide for doter ”) each of his children 
in proportion to his means; neither their emancipation 
nor their marriage is dependent on his consent, and 
even in the case of a minor he cannot refuse his consent 
without shewing satisfactory grounds for the refusal. In 
fact it may be said that in German Switzerland ** Patria 
Potestas ** is reduced to “ Tutela,” of which indeed it bears 
the name, “ Vorumundschaft/’ and this “ Tutela ** even is only 
exercised under the control, or ** Ober Vorumundschaft • of 
the municipality, one of the most characteristic Institutions of 
German Switzerland. The French Cantons, following the 
Code Napoleon, have generally made “ Tutela'* an almost 
exclusively family arrangement. But in the Gcrman'lCan- 
tons , where the commune is, as Mr. Gidc observes, a species 
of “ Gens,” all persons requiring guardians are placed under 
the protection of the Municipality, and the list includes not 
only minors, lunatics, and prodigals, but also, in some 
Cantons, paupers and women. The guardianship of women 
is to be found even in some Cantons of French Switzerland, 
namely, Vaud and Valais. In the Canton of Berne a law 
of 29th May, 1847, places the widow under the guardianship 
of her children, and makes her dependent upon them. ** All 
these rules,” says Mr. Carrard, “ are condemned to an early 
extinction ; the Civil Law must, as far as possible, admit 
then equality of the sexes. This principle can only be de- 
parted from when it is neces^r}' for the exceptional prdlec- 
lection of women.” On this point the conclusions of the 
German Reporter, Herr Hilty, are identical with thos<f of 
his French colleague. It may be noted that since 1870 the 


Caitbi^, p, 27 , IliKy, p. 86. 
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‘‘Tutela*’ of women has been abolished in Canton Lucerne, 
and, in principle at least, (so says M. Gide, op. cit. p. 359) 
in Canton Vaud, it has disappeared from the Draft Code 
of Berne (1871).* According to the new Judicial Constitu- 
tion of the current year, (art. 61), “Legislation on Civil 
Capacity belongs to the Confederation.” 

Passing from the law of persons to the law of things, we 
note the same diveigences as under the former head. As it 
has been observed that moral persons, Associations and 
Corporations, are more favourably regarded by German than 
French Law, so we find that collective and undivided pro- 
perty is more frequently to be met with in the German than 
in the French Cantons. These last have remained faithful 
to the Roman tradition, considering property as an indi- 
vidual, absolute, exclusive right, and every restriction on 
this right as a servitude. Several of the Cantons of French 
Switzerland indeed, namely, Vaud, Neuch&tel, and Fri- 
bourg, go even further than Prance itself. “ Their system,” 
saysiM. Carrard, “ deserves to be known, it has given rise 
to no complaints, and presents many advantages. Every 
sale of immoveables must bear receipt for the fully paid 
price, and no sale can be effected under conditions of delaying 
part of the payment, or of annulling the sale, or of re- 
acquisition (ni sous condition suspensive ou rdsolutoire, ni 
sous clause de r£mdr6.)” 

In German Switzerland much of the soil has remained 
undivided. Some Codes even decide that in the partition of 
immoveables the parts cannot fall below a certain minimum ; 
once reduced to this the parcel becomes incapable of further 
partition, or at least can only be sub-divided with the unani- 
mous consent of the co-proprietors. In these cantons, 
moreover, property is taxed w^h real rights of many difierent 
kinds, property taxes, tithes, &x. It is also subject to 
no*merous rights of vicinage unknown to the Roman Law, 
and the laws which descend from it. “ German Law,” says 

* TMi i«M inaeh m to •ajr, oImwtw M. Ritier, that thU oneiciit Institation 
will nut paw into the new Code. 
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M, Carrard,* ** raises to the height of a juridical principle 
the moral obligation of neighbouring landowners to help, 
each other, and to live in harmony. In canton Grisons the 
Good Samaritan would have had little merit in giving water 
from his well te a neighbour, since that neighbour would 
have had the right to come and take it, if needed for himself 
or his cattle.” We mayl'perhaps be tempted to ask whether 
the German Swiss love their neighbours. 

Under the head of Wills and Successions, the ^differ- 
ences between the two great law-Systems in Switzer- 
land are even more marked. t In the French cantons, the 
principle of Roman Law ^which gives the paterfamilias ” 
the right to dispose of his patrimony, seems still to 
prevail. Reservation of an estate for heirs (Reserve 
H^r^ditaireU is in those cantons generally more restricted 
than in France. In Vaud, Neuch&tel, Berne, and Fribourg, 
there is no reservation for ascendants .In Vaud, Neuchdtel, 
and Ticino, the father can dispose of half his propc^, 
whatever be the number of his children. In Geripan- 
Switzerland a different rule prevails, except in Canton Zug, 
where the child still has a right only to a fixed legitim 
(lOgitime) of 10 francs, old currency. ” With this exception 
we may say,” M. Carrard remarks, ” that the notion of family 
joint ownership prevails in German Switzerland. The will is 
almost as unknown there now as in the time of Tacitus.” 
It was only in 1865 that a law of Canton Appcnzcll (Inner 
Rhodes) declared that the free citizen, who makes his own 
laws, ought not any longer to be limited, as heretofore, in 
his freedom of testation ; by a great innovation the same 
law decreed that the citizen who has children may dispose of 


• Vp. 36 40, 

» 

t Tho male Hoe is preferred in Znricb, Berne, Solcnrei Lnceme, Lower Un- 
terwaldun; rights of seniority eiist at Soleore and 8t. Gall, of juniority at# 
Boleose and Berne, and probably also elsewhere, according to M. Rtrier ('* Rerna 
do Droit International,** 1874, No. 11). 

t An article by M. G. Boisaonade on a little stndied branoh of this subject, 

** 1a Rdserre B6r4ditaire dans Tlnde Ancienne et Modeme,*' is to be found in 
Yol. I. of the “ Beme de L^gisUitioo,'* for 1S70-71. 
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the fiftieth part of his fortune, and the childless citizen of the 
twentieth. This slowness to admit testamentaiy power is 
found even in cantons whose capitals are university towns. 
In Zurich, before the Code of 1854, the father was obliged to 
leave all his property to his children, and 4 he relations to 
the remotest degree had the right to a " legitime.” Now the 
father can only leave the fifth part to his children, and the 
tenth to strangers; a right to half the succession is still 
secured to cousins>german.* In Basle the citizen who has 
either ascendants or descendants living cannot execute a will. 
In some Cantons (e.g. Glarus) the consent of the heirs must 
be obtained in order to make the smallest bequest. 
In Nidwalden (Lower Unterwalden), by a law of 1859, 
a jury can annul, either in the life time or after the death of 
the testator, legacies which do not appear equitable, and in 
conformity with the position either of the deceased, or of the 
heirs, or of the'legatees ; a somewhat sweeping list of excep- 
tions. It is not expected by either Reporter that these 
usages, and other similar ones, will sur\’ive the new legis- 
lation. The Code of the future will, it is anticipated, give 
its preference to the German Law on Obligations and 
Hypothec. By art. 64 of the new' Constitution, Legislation 
on subjects connected with the Law of Obligations, includ- 
ing Commercial Law, the Law of Exchange, and of Bank- 
ruptcy, is to belong to the Confederation. In the case' of 
Hypothec the principle of publicity is rigorously insisted 
upon by the German Law, and M. Carrard considers that 
this system is so favourable to the rapidity and security of 
transactions, and therefore to the security of credit, that it 
clearly ought to prevail. 

Whatever the Codified Swiss Law ma^' prove in jiears to 
come, the glance here give/i at the diversities of'systems now 
in operation on the soil of the Playground of Europe " will 
* not, I hope, be devoid of interest at the present time. 

* M. Bivler aoniidsn tiwt theiwsbould be leiemtion for Moendsnto, per- 
liepe eleo for btoUwn and ibton, bat not for other eolUteceb. 
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II.— THE PROGRESS OF PEACE PRINCIPLES. 

By Edward A. Lawrence, D.D. 

• 

rpHE principles which form the basis of this association 
and the mode of its union make the foundation of 
government and of all equitable rule among men. Sum- 
marily, they are Truth, Justice, and Humanity, or Fraternity. 
All good government rests on these, and all harmonious 
intercourse among men and nations flows out from them. 
Take these away, and the heavens fall — ^the heavens of 
unity and peace 

These simple principles are always at one with each other 
and with everything else that is true and good, and this 
makes them strong ; and they bring into concord alk the 
peoples and nations who are ruled by them. * 

They are universally applicable, but have not yet, after so 
many generations, come to even a general application. ^ ^ 
The peace which these principles secure was man's primal 
condition ; they are every man's biith-right — be he savage 
or civilized, subject or sovereign. Count Portalis, in words 
richer than gold, calls peace more than a right — the safe- 
guard of all other rights.” War, in its simplest elements, 
and in all its forms, is a violence and a disorder on one 
side or both, and is built on falsehood and wrong. 

And yet this war-state, ever since the slaughter of the 
second-bom by the first, has been well-nigh the universal 
condition of society. War, always war — eveiy where war! 
Must it be war for ever ? Is there no peace ? 

There are two methods of treating these questions — his- 
tory and prophecy. And the fogner gives the clue to the 
latter — ^what has been, to what will be. 

Im glancing at the progress of these principles, note — 
First, what has taken place in regard to the implements 
of war. If modem science has invented some that are more 
devastating, it has, nevertheless, excluded others more bar- 
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barotts and cruel, and, by making wars more expensive and 
decisive, has rendered them less frequent and briefer. 
Poisoned missiles, poisoning food and fountains of water, 
implements of torture, false signals, and perfidies, once 
common, are nearly banished from civilised warfare. The 
tomahawk, the scalping knife, and the bounty money offered 
by Christian nations to savage warriors for the scalps of 
Christian men, not one hundred years ago, were regarded as 
perfectly honourable, and as implements which providence 
and nature had put into their hands. What nation now 
evokes or tolerates any of these ? 

Secondly. The present methods and usages of war indi- 
cate further the advance that has been made. 

In that savagely that makes war a chief vocation, there 
was no law except the will and passion of the strongest. 
Pordh settled all disputes : 

** Oar lirong anni be onr eonaoieiiee, and awords onr law.*' 

Sntdghter, indiscriminate, without truce or quarter, of the 
non^combating men, women, and children, was the rule, and 
anything equitable or humane the exception. 

It was a hrst step of progress in this direction when cap- 
tives were neither destroyed nor tortured, but sold into 
slavery. During the wars of the English Commonwealth 
Scotch Covenanters were transported by Parliament to the 
infant colonies in New England, and sold into bondage, 
though I have never found that any of the Pilgrims were 
among the purchasers. In the war of these colonists, how- 
ever, with King Philip, the powerful leader of savage tribes 
combined for their extermination, the Providence plantatiop 
ordered some of the captives to be sold ; and Roger Wiliams, 
the apostle of freedom, and man of peate, received a few 
shares as a sort of bank-stock or government bonds. 

^ It was a second mitigating movement when cap^ves, 
instead of being enslaved, came to be held as prisoners, 
humanely cared for, and ransomed or exchanged at the close 
of the war, if not released on parole before. This marks a 
great advance on the indiscriminate slaughter-policy. 
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Once, and not very long since, all who belonged to nations 
that were at w'ar were counted foes. Indeed, hostis was the 
term for all foreigners. There were no non-combatants or 
neutrals on either side, and every means and measure of 
injury were deemed legitimate that were effectual. Now a 
new science has arisen — the science of neutrals in war ; and 
out of the science has grown a statute of limitation. The 
province of war is greatly restricted, and its woes alleviated, 
by the dominating idea that only those are hostile who are 
organized in armies ; and that as little harm as possible is 
to be done to all others. Parties of belligerent nations, 
formerly seized as prisoners on the outbreak of war, and 
transported as dangerous, their business broken up and their 
property destroyed or confiscated, may now as friends dwell 
together on either side in peaceful occupations and homes. 

It was a principle almost universal that war should meet 
its own costs. It prevailed in the Thirty Years’ War with 
all the Catholic leaders, except Gustavus Adolphus. And 
it was Napoleon Bonaparte's first financial maxim that war 
must pay, and as it goes along. This meant forced contribu- 
tions, licensed spoliations, which made soldiers ruthless 
ravagers and robbers. Nearly all civilized nations now agree 
in reprobating such a barbarism. And if the vanquished 
must bear the expenses of the war, on both sides, as 
some think they ought, especially if they are the aggressors, 
it is imposed courteously, and by diplomatic arrangement, 
and may come by cession of territory, or in stipulated instal- 
ments, or in both. War is, naturally, remorseless as to the 
rights of property. Zenophon laid down the law to his 
s^aggling army : ** Whatever belongs to the conquered, 
becomq3 the property of the victors.” This is the old 
outrage that might makes right.” Equity is nothing.* 
Humanity is nothing. Religion is nothing. Force is eveiy- 
things ** La force prime U droit** Brigandage and piracy 
were equitable whenever they were successful, and had to be 
treated with by the weaker party as honorable competitors 
for their share of the public good. 
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This abominable doctrine now lingers, thank heaven, only 
in the outskirts of a civilization that is fast shaking it off 
altogether. Brigandage and piracy, by the more advanced 
nations, are made capital crimes. And privateering, which 
Dr. Franklin, a hundred years ago, called i* a relic of bar- 
barism,” and which he so earnestly sought to check by the 
treaty-making power, — a kind of piracy let loose on the 
peaceful commerce of the non-combatants, — has been since 
legitimatized by belligerents, and sometimes winked at by 
neutral powers. All this, I trust, these humanising principles 
have cast into irrecoverable disgrace. “ Privateering,” 
declare the Seven Powers at. the Peace of Paris, in 1856, 
“ is, and remains, abolished.” And, further, not only neutral 
ships are safe on the high sea, which is the home of all, but 
hostile property, if not contraband, is safe in them, under 
the generally accepted doctrine that free ships make free 
goods.” 

For many generations, it was neither discreditable nor un- 
c'c^mon for neutral nations to hire out their citizens as 
soldiers to their belligerent neighbours ; sometimes to 
one side, sometimes to the other, sometimes to both ; 
dealing out death to each other, not for right, nor the 
false glare of glory, but for the pay. The English subsidized 
the Hessians for this purpose in the war of the American 
Revolution. Switzerland, having fewer wars t£an sohne 
other nations, has traded largely in this way with her 
French and Italian neighbours. Do the cantons now send 
out their brave sons to fields of carnage, and have them 
brought back dead, or gashed, or maimed for money ? Has 
this sturdy republic now such ** an itching palm ? ” Apd 
why not ? From the force of these humanising prijaciples, 
**which, in the form of neptral rights and regulations, have 
not only cut off such a mercenary traffic in human life, but 
^ made recruiting among neutrals for war purposes a<grave 
offence, against international comity and law, — an offence 
for which, in 1850, a British minister was summarily dis- 
missed and dishonoured by the American Government at 
Washington. 
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Third. A glance at the occasions of war discloses the 
equitable and humane tendencies of the age, which are the 
product of these principles. 

From time immemorial, the greed of empire, of treasures* 
and of captives ifor the slave-market, has been held as a 
perfectly lawful and honorable casus belli. Many of the most 
devastating and cruel feuds, ancient and modern, have had 
just this and no other reason. The slave-trade, born and 
bred of war, was long sustained by Christain nations under 
the hallucination of benevolence towards the poor captives, 
and was prosecuted with apostolic zeal as a source of 
national prosperity. These baubles of benevolence and of 
wealth have both been exploded. The slave-trade is piracy 
in almost all Christian countries, and in some of them the 
trader is liable to be hung. The slave markets are closed or 
closing all over the world. And last, but not least, the slave 
pen and auction-block no longer stand side by side with the 
altar of liberty in the capital of the great American republic, 
as for almost a hundred years, crying shame on its Decjar- 
ation of Independence, shame on its Constitution, shame on 
its ideas of the inalienable rights of man, — while holding 
&o many in abjectest bondage. 

Next to this greed, lex talionis has engendered war- 
struggles innumerable and almost interminable, from the 
sirfgle combat and provincial wars to the tramp and rush of 
imperial armies. The siege of Troy, one of the world’s 
great and useless conflicts which Homer has made immortal 
— ^just how much is fact and how much poetry we cannot 
certainly know — was more a resentment of violated hospi- 
ts^ity than for the recovery of a debauched woman. And 
because old Priam and noble Hector espoused the wrongs ^ 
the women violator, pleading, — 

The hlami is wiUi the immortal gods ivho have sent 
These pestUeat Greeha against ns/* 

Troy was blotted out. 

The last war of the United Sfiites with England was a 
retaliation for the imprisonment of a few American seamen. 
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more by mistake than intention ; and for . the “ Orders in 
Council ” that laid an embargo on American commerce with 
France. It was pre-eminently a vain and foolish strife, in 
which both sides were immense losers. And when i^had 
gone on three years, and neither party was Able to tell what 
they were fighting about, they came to the sage conclusion 
that there was no reason for fighting any longer. Such a 
war between England and America can never occur, again. 
Both nations have more light now, and more love of justice 
and of peace; and they are more one by the cement of 
religion and language and a community of interests that will 
not let them break into war. 

Perhaps the recent Franco-Prussian war illustrates the kx 
talionis as perfectly as any of the late national struggles. 
The pretext was offended honour in the person of a not over- 
wise representative, and a little trouble about Spain ; and 
the only salve for the wound was blood. Old grudges, 
revived, on the part of the assailants, made" them, perhaps, 
mofe adventurous and sanguine than was wise. PossiSiy it 
was old humiliations on the part of the defendants that, when 
they became victors, measured out retribution after the 
manner of the peasant whom a traveller found bruising with 
- his boot-heel the head of a snake. “ Why do you mangle 
the poor creature so ? *’ said the traveller ; " it was dead long 
ago.” ** I know that," replied the peasant, “ but I want to 
make him sensible of it.” 

Who can tell but these terrible resentments that come on 
the vanquished when they provoke war, will make men less 
ready to play at such a hazardous and cruel game ? Who 
can fail to see that educated mind-power is far better than 
mere vassal-force, even for fighting, when it must fight? Yet 
who will say revenge, whiph, by all Christian and benignant 
standards, is a vice and sin in private persons, becomes a 
'' right and an element of virtue and honour in a rulec. or a 
nation ? Is there one code for morals to citizens and 
another for soldiers? 

Wars for mere national aggrandizement — ^for glory, have 
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become less frequent as the people, who are more and more 
seen to constitute the State, become, through the sense 
of truth and right, more intelligent and moral. They learn 
that the real glory of a nation docs not come from battle 
fields, but fitim the arts and industries of peace. They 
see, by these divine lights, that the glitter and pomp 
of martial strife, of militaiy funerals, and monuments and 
feast days, are only the gilded fictions of false greatness, 
tinselry on the ghastliness of a national charnel-house. 

There is nothing truly great and glorious," said Seneca, 
that old-fashioned moralist, “ but what is viriiions,** The 
glory of war ! — what is it ? Is it physical strength — 
mere prowess? The lion and tiger have more of this tl^ian 
the more stahvart fighter. Is it leading ravaging armies 
into an enemy’s country, filling it with wailing widem's and 
orphans ? The greater, then, the clestriic^on of men’s lives, 
the greater the genius and the greater the glory of the 
general. Is it the lust of empire and of power, to ^ich 
eight millions of noble Romans fell victims in the western 
conquests of Caesar, and four millions (»f the r'reneh people, 
with their allies, were sacrificed through the world striding 
ambition of the first Napoleon ? Oh, if this, which it so 
appals one to speak of, is glory, what is cruelty, what Ts 
shame ? And yet how full of it has the world been ! 

In less than eight hundred years Ivngland has been en- 
gaged in twenty-four wars with Trance, one of her nearest 
neighbours, which occupied two hundred and sixty-six years 
— one third part of the whole time. Will she have as many 
in the eight hundred to come ? She has had twelve with 
I Scotland. England and Scotland are as oj:c now, by a sense 
of tAith and justice and a wise self-interest, as to have dqnc 
with bloody strifes. Only I)undn:d years of j)cace for 
England during the last tight ctiilJuie'; jetteding ilie pne- 
sewt ! — scveft-cr^'hiJts in which the gates ^ J-ni: . stood wide 
open, and one only in v.Jueh they v.s ’c f.h » ! ! Ir: ti e last 
fifty }cars tinccdourtlis ha\sj ii ..i. '.v .1 ],y ptate 

and but one-fourth narked b\ w^i. .\ .in’isr gain lor 
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harmony during this period marks the history of some other 
nations. 

The great conflict of our times is coming to be moral 
rather than military — about these very principles which are 
the educators and best defenders of the natioift. It is a war 
of ideas carried on by investigations and by conferences and 
conventions, discussions leading to political and moral re- 
novations and emancipations. It is a struggle, sometimes 
of the peoples with their rulers against arbitrary power, and 
sometimes of the State with the Church — a Church that 
claims to be supreme, and in its Mead infallihle. Happily, 
this last is now a bloodless struggle, the conflict of religious 
toleration and of constitutional government with paper 
anathemas and despotic rule. Happily, the Church is no 
longer a war power. It has no standing armies, nor the 
means of raising (hem, and no need of any. This diminishes 
greatly the occasions of war, and puts out of the conflict 
a power that has been immensely belligerent and trouble- 
some.* If any one,” declares the celebrated syllabus, 
*‘says that the Roman pontiff ought to reconcile himself 
with progress, liberalism, and civilisation, as lately intro- 
duced, let him be anathema.’* possumus, non possumusT' 

Happily, too, we have passed the period of great religious 
wars. Islamism, if not in its conception a war pou;er, be- 
came so soon after its birth — at its baptism. From the 
eighth to the fifteenth century the prophet of the sword 
blighted with blood some of the fairest portions of Christian 
Europe and Asia. He has come to a chronic weakness, and 
has fallen into the hands of the Christian doctors, who are 
humanely engaged in restoring his political constitution, * 
anjJ, if possible, preserving his civil existence. The fhree 
great branches of the Church*— the Greek, the Romish, and 
tl^e Protestant — have either no disposition to fight, except 
with weapons drawn from their own divine armory, or tlf^y 
have no power to wield any other. More than ever are the 
intelligent adherents to these" churches nearing each other, 
on the ground of their fundamental agreements, letting their 
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Tninor differences fall into the background. More than ever 
are they thus conciliating the nations by the great unifying 
power of their doctrines and a divinely pacific spirit. 

Fourth. In nothing, perhaps, is tlie advance of these 
principles more evident than in the rise of a system of inter- 
national law, crowned with the idea of arbitration as the 
substitute for war. 

In the earlier antiquity there were no laws, or next to 
none, regulating the intercourse of nations, except those ex- 
temporised by force for the occasion. Justice and truth 
had very little to do in such matters, and kindliness and love 
nothing. Gain or passion or power ruled everywhere, and 
right, in war, was nothing and nowhere. The world was 
massed together by despots in vast empires that crushed out, 
by the tramp of war, almost every good thing; or it w»as 
split up into lawless tribes and petty rk’al sovereignties, 
that were engaged in devouring each other, from ambition or 
revenge. During the Anglo-Saxon period there were m^en 
of these little kingdoms in England, and fifteen in uliat is 
now Great Britain. In the feudal times the homes of the 
barons were strong* castles, and their serfs standing armies 
ever ready for war. Cities were walled for the safety of th^ 
citizens, and all outside were enemies or robbers. How 
differeiTt the tendencies of our modern society I The tribes 
are drawing into principalities and States ; the principalities 
and States are gn)wing into nations, and the nations are 
interlinking closer with each other by emigration and immi- 
gration, by loans, joint corporations, and capital, by com- 
merce and science, by literature, religion, and the common 
^humanity. 

Th% intercourse of the nations has generated laws, and 
usages with the force of law. 'fhese were few at first and 
flexible, but being rooted mainly in equity they tended to 
hamonisation and humanity. ** Three centuries of civiliza- 
tion,” wrote Talleyrand to Bonagarte, ” have given to Europe 
a law of nations, for which, according to an illustrious writer, 
human nature cannot be sufficiently thankful. This law is 

O9 - z 
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founded on the principle that nations ought to do to one 
another in peace the most good, and in war the least possible 
evil/' 

As the nations have advanced in general intelligence, and 
gained clearer ideas of justice, and as they ha^ been brought 
into more constant communication by the art of printing, by 
steam power, and telegraphy, new unities have been effected, 
and more full and more clearly defined laws of intercourse 
demanded. These have come slowly but steadily, as they 
were called for by the immense interests, material and social, 
which it was found were reciprocal and mutual, until reci- 
procity has come to be held almost as an international law, 
from its lucrative equity. The need of intcrpostal regula- 
tions was felt, and they have coinc. A general coin, with a 
metallic basis and unity in denominations, would facilitate 
cosmopolitan travel and trade, and banish the confusion that 
one feels from diverse coins, even in a journey from Geneva 
to Berlin. 

It is being felt that international copyright is a matter of 
equity to authors, and that the piracy of publishers, instead 
of providing a cheap literature, is, by discouraging author- 
ship, a damage to all literature and learning. Unity of 
Weights and measures had become almost indispensable in 
this growing fraternization of the nations ; and France, by 
a wonderful achievement in science, produced the metric 
system, which, despite obstacles that seemed to wise men 
insurmountable, has gained acceptance among most of the 
civilized nations, and is fast becoming universal. 

These new unifiers, which show Gutenberg and Watt, 
and Fulton and Morse, and other such discoverers, to' 
hc^ve been eminent among peace-maker8,c»make necessary 
open the way to still other ninifying links and laws. They 
h{^ve furnished materials for the one great need of the 
nations — an international code. Of such a code bur 
honoured president and coadjutor in the cause, Mr. D. 
Dudley Field, has made an elaborate and auspicious 
beginning. Such a code is demanded as a financial, social. 
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and moral necessity, by the same law that requires a 
municipal or national code. The time has come in the 
progress of things when the civilized nations need to be 
organized for the administration of international justice, 
as really as 4 o the states or cantons of a republic, the 
provinces of an empire, or the citizens of a kingdom. For 
the basis of such an organism there can be found nothing 
strong and sure but these immutable principles of morality 
which demand equity and concord equally in the intercourse 
of nations and of individuals, and which are as able to make 
upright nations as honest men. And any essential infraction 
of them is as unwise in policy as perverse in morals. For 
although these international laws may have commenced 
mainly as expedients of self-interest, it was found that com- 
pacts and policies formed in essential antagonism to them 
could not long stand. Of this the Holy^Alliance in 1815 
was an impressive illustration. It did not understand the 
age it tried to live in and control. This explains ^the 
gradually improved quality of international law, cyid its 
growth into a system of general equity and fraternity. The 
hations cannot long agree on anything essentially inhuman 
or immoral. Great wrongs, in the light of our times, are 
more and more seen to be inexpedient as well as wronfp 
There are great blunders which eveiy decade makes more 
ignominious. Such are the lessons of experience, the judg- 
ment of history, which is the unmistakable voice of a 
supreme power. “ The surest principle of power a nation can 
possess,” said a premier of England, nearly a hundred years 
ago, “is strict attention to the principles of justice. If 
• w'e have been deficient in justice towards other States, 
we Aave been deficient in wisdom.” 

But the organization of the Rations for the administration 
of justice and of peace would be incomplete without a 
tribunal of justice. Laws, a code of international law, 
point to a supreme court of the nations ; the legislative to 
the judicial. They demand tHb reference of difficult cas^ to 
impartial judges, agreed on by the commonwealth of nations, 
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or by the parties immediately concerned. This is the com- 
pleting idea, reached by a law of progress as real in the 
moral world as that of growth from sunlight in the vegetable. 
The nations have gone too far in this direction not to go 
farther. There is logically no moral, or political, or scien- 
tific stopping-place short of this goal. And the welcome 
which this crowning idea is receiving shows how profound is 
the conviction that the nations must have less war and more 
peace ; that reason, and not the sword, must be the arbiter. 
The more advanced peoples have been preparing for it by the 
reactionary horrors of war, and the injury that the whole 
family of nations suffers from its occurrence between any of 
the members ; by the blessings of a more prolonged peace 
which some are beginning to enjoy ; by the increasing sway 
of justice, and a common sentiment of humanity that is 
gaining ground among the intelligent middle-class, and 
forming a public dbnscience. The best public sentiment of 
Christendom hails it. The soundest thinkers, publicists, 
jurists, statesmen, philanthropists, and moralists are taking 
counseT together in leagues and assemblies, national and 
international, civil and diplomatic, concerning it. And these* 
thinkers are the leaders, and in the end the real rulers of the 
lotions. 

This arbitration for the family of nations is an ultimate 
provision in Government for their largest unity and greatest ' 
prosperity, a prosperity that can come only with peace. It 
is practicable as well as reasonable ; something in view of 
which we can say to the disbelievers and doubters, “ Our 
object is not an abstraction or fancy. The thing can be 
done, for it has been.” Two of the foremost commercial 
nations on the earth, with fighting men enough on both 
aides, and many who want to fight, and with tangles that 
some thought could not be unravelled, but must be cut, have 
clearly demonstrated its entire feasibility. ^ 

Henry IV. of France, in the early part of the seventeenth 
centiiry, proposed a confederacy of the European nations for 
purposes of peace. But the world was not ready for it, and 
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it failed. The Treaty of Paris in 1856 is said by a distin- 
guished French statesman, Drouyn de Lhuys, to have 
consecrated the principle of arbitration. That is a good 
word, consecrated^ to express what was done in that memo- 
rable assembly by some of the choicest minds of Europe. But 
they did more than consecrate it. They commended its 
adoption by the nations not represented there. Mr. Glad- 
stone declared this proposal to submit international differ- 
ences to arbitration to be a great triumph and a powerful 
engine in behalf of civilization and humanity. Lord 
Clarendon calls arbitration, in comparison with the old war 
method, a happy innovation.*’ And although five of the 
seven contracting powers have since been engaged in war, 
and some more than once, and although Count Bismarck 
asserted in 1864 that questions of right can be settled only 
by the bayonet in European quarrels,” ye^ the influence of 
that protocol has been most auspicious. It will ever after 
make war more diflicult, and the way to peace more pl}in 
and easy. Who expected it would put a sudden stop io the 
wastes and wickedness of wars, which, like some other 
clironic evils, can cease entirely only in the passing away 
of the generation that has endured them? Who does not 
know that the bayonet settles who is the stronger rather 
than what is right, and that war is generally an engine for 
enforcing foregone conclusions, whether right or wrong ? 

But in the face of the great German diplomatist’s asser- 
tion, the Geneva award declares that questions of right in 
European and American quarrels can be settled without the 
bayonet, and vastly better than with it. Here in this 
•beautiful Geneva, at the foot of this peaceful lake, without 
the discharge of^ musket, three men, with their pens and 
paper and a few figures, decided the most perplexing 
questions between two great nations ; and more than sixt^ 
millions of people on the two sides of the Atlantic accepted 
the result, and sang Te Deums ” and ** Gloria in Excelsis.” 

Multis melior pax una triumphiV* One such peace is better 
than many victories, for both sides are conquerors. 
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Farther, this congress of the Seven Powers was itself 
an international arbitration — a jury empanelled by those 
nations to decide on what terms the Crimean war should be 
concluded and others avoided. But would it not have been 
better to have held the convention before Che war com* 
mented ? Would it not have been more statesmanlike — a 
wiser financial policy — ^to have arbitrated in the beginning — 
to have put in practice then the eminently sagacious counsel 
they afterwards gave to the nations ? 

The Treaty of Peace at Westphalia, after the Thirty Years* 
War, decided that the Protestant religion had the right to 
exist as a nationality, a right which the pontiffs, it is true, 
never have admitted. But could not that question have 
been determined before, by reason, without so much shed- 
ding of blood ? Was not the right as real before the war as 
after ? And ought not the pontiff and the Catholic princes 
to have seen it ? The simple fact that there is no need of 
arbitration now, shows what strides have been since made 
towards international harmony and peace. 

The governments of England, Italy, Sweden, and the 
Vnited States, in the last two years, have given their moraf 
support to this idea of arbitration before war instead of after 
ilk The British House of Commons memorialized the 
Queen in favour of a conference of the nations for t]ie im- 
provement of international law and a permanent system of 
international arbitration. To the same effect was the action 
of the Italian parliament last November, the Chamber ex- 
pressing its approval unanimously by a rising vote. At its 
last session, the American congress resolved that the people 
of the United States, “ being devoted to the policy of peace 
with all mankind, recommend to the treatj-making polders 
of the government to pi-ovidp hereafter, if practicable, that 
in the treaties made between the United States and foreign 
-‘powers, war shall not be declared by either of the contraEt- 
ing parties against the other until efforts have been made to 
adjust all cause of difficulty b^ impartial arbitration." 

. But the question now comes, can these principles, truth, 
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justice, and love, so prevail that peace among nations shall 
become universal ? 

And why not ? Are they not perfectly reasonable ? Is 
not concord among nations immensely more desirable than 
discord ? If ^neral harmony in families and among neigh- 
bours, in a state or nation, be not a chimera, why need it be 
so regarded between neighbouring nations ? Is truth im- 
practicable, and only lying feasible, as a prevailing rule 7 Is 
justice Utopian, and wrong and oppression the only solid 
realism? Is love Quixotioii^ and hate alone capable of 
universal domination? Nay, these principles, truth, right, 
love, and the peace that is bom of them, are the only sub- 
stantial and enduring realities. Their prevalence is not 
simply possible, it is inevitable. They are the only real 
conquering forces : ** Magna est vcritas et prcKvaUbit,*' A lie is 
always weak against the truth, and craft gjid wrong, as a 
finality, always and everywhere, impracticable against right. 
On this ground, reason, in a free field, is always mightier 
than the sword ; moral force than physical ; law and ai4)itra- 
tion than the shock of arms. The Duke of Weimar said to 
iJonaparte : “ Your war-policy is unjust ; it cannot last ; ” 
and it did not. In the same intuitive sense of a justice that 
cannot be outraged with impunity, Anne of Austria, with 
gathetiq earnestness, said to Richelieu, of the same world- 
striding ambition : “ God does not pay at the end of every 
week, but he pays.^^ And in the forecasting spirit of the 
same profound philosophy are the words of our late Senator 
Sumner : “ There can be no peace that is not honourable, 
and there can be no war that is not dishonourable.” 

• The injustice and wrongs of the war-system, however 
hoar^ with age, or honoured by eminence, or guarded by tlje 
technicalities of law, can find no immunity at the high court 
of infinite justice. The Eternal is at war with them, an^ 
th^ must give way. The peacemakers are the “ children of 
God,” and they will conquer. In that no distant future 
which the Christian forces are fastening, ** nation shall not 
lift up sword against nation, neither shall they learn war any 
more.” This gives us assured ground of hope. 
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In the first two centuries of the Christian era, these pacific 
principles did prevail in the churches, almost without 
exception. “ I cannot fight," said Maximilian to the con* 
scripting ofiicer. “ You must, or die ; the emperor requires 
it.” “ I will die, then ; I cannot fight.” Principles that 
prevailed and so ruled in such a community for two hundred 
years, and made it the brightness and beauty of the nations, 
can and will rule the world. 

But there are other practical phases of the subject that 
foretell the abolition of the war system. 

First. Its uselessness and folly. 

But is not war sometimes useful, and even necessary ? If 
we grant this in respect to a defensive war as a means of 
self*existence, or of relief from oppressions and wrongs that 
are next to exterminating, is the war any the less useless 
and foolish on the part of the aggressor ? The stock of arms 
elicits no new principles, and alters no old ones, and never 
determines what is right, any more than a pestilence or an 
earthquake. Incidental providential good may follow both 
the shock and the earthquake, as it did the malignant acts 
of the crucifiers. But this is no more a warrant for the wRr 
policy than for the crucifixion. To bring good out of good is 
•^nly to make like produce like. Human ingenuity can do 
this ; but to evolve good out of evil, — ^through the long ages 
and wastes of war, to lead the world on to longer ones o'f 
concord and brotherhood, making the uselessness and folly 
of all strifes more evident and more admonitory, and the 
blessedness of peace-makers more convincing ; — this is the 
drift of providence in the flow of the ages, that fully 
vindicates justice and explains patience. But this is, 
possible only to infinite administrative power and skilb In 
this great problem and these, processes, evit as well as good 
is made a wonderful educator, which, as to war, will help 
ifiake the nations wiser. «, 

Secondly. The cost of the war system is a prophecy of its 
final abandonment. Mr. Field estimates the military estab- 
lishments of Europe during peace at three millions of men. 
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and on a war footing, at five millions. These are withdrawn 
from all productive pursuits ; and as consumers they require 
for their support, he thinks, the labours of as many more. 
Here is the loss and the cost to the nations of Europe of ten 
millions, or ahput one-fifth of their strength and beauty. 
And for what ? To be in readiness for war. Is the war 
policy worth all this? The Christian nations, it is said, 
paid during the last year for their standing armies, two 
thousand millions of dollars, with only two specks of war — 
with the Carlists in Spain, and the Ashantees in Africa. In 
a general war, this sum would be increased many fold. 

The expenses of the war of the rebellion in the United 
States to both parties is estimated in the form of debts at its 
close at about five thousand millions of dollars. And the 
Franco-German struggle drew still more largely on the bel- 
ligerents, considering its brevity. 

Will these enlightened Christian nations, ^ho are increas- 
ing so fast in general wisdom, who are studying so carefully 
the principles of international law and of national wealtli, 
and so multiplying committees of prudence and finance, 
continue unabated these extravagant wastes and follies ? 

And what is the remedy ? There is but one : disarma- 
ment, — reciprocal, immediate disbanding of standing armies^ 
which all history shows are fomenters of war more than 
pD-eservers of peace. The nations that are best armed have 
always been the readiest to fight. Let them all disarm by 
agreement, and in equal ratio, and begin at once, trusting 
more to reason and less to the sword to find out the right, 
and they would come at it sooner, and at an almost infinitely 
^ess cost. 

Thyrdly. The cruelty and immoralities of war foretell its 
gradual abatement and final abolition. 

With all the mitigations that humanity and religion have 
intfpduced, war is still essentially barbarous and crueP. 
When two men .engage in mortal combat with chosen wea- 
pons and elected witnesses, for Msulted honour or any other 
cause, it is duelling. Once this was deemed valiant and 
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honourable. Our present civilization decides it to be a bar- 
barity and cruelty not to be tolerated. What makes the 
difference between two men and two nations? Nothing but 
magnitude. Battles, except when defensive, are duels on a 
laiger scale, and wars are a succession of then. 

To draw up two armies of men, brothers of the same great 
families, in hostile array ; to put deadly weapons into tbeir 
hands, and bid them slaughter each other, for no personal 
injury, and no animosities even, when perhaps the real 
offenders, if there be any, or the projectors of the strife, may 
be sitting in council chambers, or on a throne, out of all 
peril ; to continue this carnage till one side or the other is 
so mangled and reduced as to make extermination or sub- 
mission inevitable ; if this be not a cruel immorality, what 
is ? In an age when the civilized nations are seeking how 
they may prevent cruelty to animals, and are org ani zing 
benevolence against it, must not this bloody barbarity to- 
wards men be gradually discredited and finally cease ? 

“ ^yar,” says an eminent moralist, “ is a system out of 
which almost all the virtues are excluded, and into which 
nearly all the vices are incorporated.” While there haVe 
been eminent exceptions — men of rare excellence, who have 
<<it«en distinguished warriors, as there have been men of 
sound health in a wasting pestilence — ^yet this is a just 
characterization of the demoralizing tendencies of war. And 
is it possible that such a system* can dominate the twentieth 
century of the Christian era, as it has those that have 
preceded ? 

Fourthly. The destructiveness of modern enginery tends 
to extinguish wars by the facility with which it aniiihilatps. 
armaments and armies. 

The zeal for inventions in^military science, the rapidity of 
remarkable discoveries, and the deadly effect of certain new 
iSiplements, are so changing the mode and character of 
modem warfare, that they are likely, in part, at least, to 
defeat its objects. They redder it more a matter ofeme- 
chanics, and less one of valour and gloiy. Inventors in 
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cannonry and riflery, of iron-clads and ingenious devices for 
blowing them up, of fortresses and defences, and the means 
-of demolishing them — ^these inventors are coming to be the 
Teal generals, the efficient fighters. Their success has 
already helped to turn national conflicts of thirty years* 
duration into three, and of three into less than one, as in the 
late wars of Prussia with Austria and France. Two armies 
in battle-array, plying each other with mechanical, chemical, 
and electrical forces which might be brought into play, 
would be so mutally annihilative ; two fleets of iron-clads, by 
some wonderful discoveries, might so almost instantly 
destroy each other, as to make war little else than a 
mechanical process of human butchery. A few such battles 
in quick succession would sweep away the entire arms-bear- 
ing people of the most populous empires. 

In these discoveries it would be difficult for any one nation 
to keep far in advance of others, as the competitors would 
be numerous, mutually stimulating each other, and as con- 
cealments would be impossible. Thus ingenuity in t^J6 evil 
would hasten its removal. Success in the science of 
slaughter within the human brotherhood wpuld cast dis- 
credit on the science. Turning war from what is muscular 
and has been deemed manly, to what is chiefly chemical aM^ 
^mechapical — a mere dead, yet deadly, enginery ; it would 
set it forth in its naked ghastliness and horror. This 
would go far to break the illusion. It would quench en- 
thusiasm, and, together with the uselessness and folly of 
war, its costs and wastes, its cruelties and immoralities 
would serve to hasten its extinction. 

» When the peoples are beginning to think more into the 
subject, and not^erely about it, and the clamours of cus- 
tom and false glory are disappearing in the new lights tftat 
are shining ; when they perceive that the toil, and cost, 
arid cruelty come altogether on them ; that a nation is so far 
a person as to be held as strictly amenable to truth and jus- 
tice*as any person can be; and that duplicity, chicanery, 
and wrong in public men and national policy can no more 



1092 


LAY^ IN THB universities. 


escape inexorable retribution than in a banking institution 
or a private citizen ; as the peoples of the civilized and 
civilizing nations are becoming educated by these principle^'’ 
in the idea of trial by jury — ^the Magna Charta of human 
liberty — and of peacefully referring their persSnal difficulties 
to the judges of the law and right, will they not, do they not 
more and more appreciate the truth and justice formulated 
in laws which are the producers of peace and all real pros- 
perity ? 


III.— LAW IN THE UNIVERSITIES. 

A LdTTLE more than three years ago Mr. Gladstone, 
fresh from the successful completion of many bold 
reforms, intimated to the Universities of Oxford and Cam- 
bridge, that the time had come for putting their houses in 
^der. The responsible advisers of the Crown had deter- 
mined that something o.ught to be known about the revenues 
of these great institutions, and Mr. Gladstone proposed that 
if the authorities of the different corporations were willing -to 
aid in the inquiry, the work should be assigned to a Royal 
instead of a Statutoiy Commission. The fate of the Irish 
Church had just then begun to alarm a good many English 
corporations, and men hoped or feared, according to the 
inclination of their opinions, that a clean dlveep was about 
to be made of the wealthiest schools in the world. The 
right of the Government to enquire into these ancient foun- 
dations was, however, generally conceded at the Universities, 
and the colleges, almost with9.ut exception, promised to give 
the Commissioners ail the assistance in their power. Ac- 
cordingly, in Januaiy, 1872, seven Commissioners were 
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appointed to inquire into “ the Property and Income belong- 
ing to, administered, or enjoyed by the Universities of 
Oxford and Cambridge, and the Colleges and Halls therein 
(whether held for their corporate use or in trust, or in what- 
ever other manfler), including the prospects of increase or 
decrease in such property and income ; and also to report 
the uses to which such property and income are applied, 
together with all matters of fact tending to exhibit the state 
and circumstances of the same.*’ For nearly three years 
the Commissioners have been engaged in collecting informa- 
tion from the societies falling within the scope of their instruc- 
tions, and they have now presented their report, accompanied 
by a mass of returns, showing in detail the sources of College 
revenue and the mode of its administration. The Com- 
missioners appear to have taken a narrow view of their 
authority to report on the uses to which sj^ch property and 
income are applied,” and have confined themselves almost 
entirely to questions of book-keeping and management _ 
estates. There is only one vague and timid allusion tq^the' V 
“great disparity between the property and income of thft’ 
several colleges and the number of the members,” but the 
only conclusion suggested by the Commissioners is that in 
small colleges the expense of staff and management is oii 
course Urge in proportion. But if the Report is meagre in 
suggestions, it is full of most important and interesting in- 
formation, and quite realises Mr. Gladstone’s anticipation 
that it would prove to be useful and valuable to the public 
and Parliament, as well as to the members of the two dis- 
tinguished bodies themselves. The latter ought to be very 
f^rateful for the Commission, as it enables them to know 
for thS first time ig many cases what their financial position 
really is. In the Colleges, as in all old corporations, we 
should suppose that few of the members really knew 
wh^e thqir funds came from, or how they were being 
managed. The business of administration fell into the 
hands of the Head and the* Bursar, and the Fellows 
usually had only dim notions about the situation of their 
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estates or the value of their rents, or. the condition of 
their tenantry. All this is now made as clear as paper 
can make it, and all persons interested in the Universities 
and Colleges will be able to tell, with some approximation to 
the truth, what is the amount of their revenues, and how they 
have been managed. The report will lay down the basis of 
fact which is necessary to any practicable scheme for the 
re-distribution of academical property. The air is alive 
with proposals of reform, and the representatives of every 
form of education and every kind of knowledge, are pressing 
forward their claims with increasing vigour. In this strife 
of studies the humble pretensions of legal education should 
not be forgotten. Law is not so insignificant a subject, nor 
is the study of law organized in such a perfectly satisfactory 
manner, that we can afford to look on with indifference, while 
educational endowments in which we are directly interested 
are being handled by other people. The English Universities 
have always professed to be, and to some extent now are, 
Schbpls of Law. Legal Studies have not yet got a secure 
footing in the Universities, but such as it is we believe it to 
be of importance that it should not be lost. In a magaziile 
devoted to the interests of Legal Science we need make no 
^.pology for calling attention to an authoritative description 
of the endowments of Oxford and Cambridge. 

The commissioners thus briefly sum up the results of their 
inquiry : The total income of the Universities and Colleges 
in the year 1871, as shown in the synoptical table, ivas 
£*754,405 5s. lid. ; of this sum £665,001 los. aid. was for 
corporate use, subject to conditions of trust. The income 
belonged to the different bodies on the portions shewn in the^ 
following schedule. 

** Cornomt*. Troet. 

* £ B. d. £ B. d. 

ynivenity of Oxford 32*151 4 o — 15*437 19 3 

University of Cambridge 23,64219 5... 10,407 17^10 

Colleges* Halls of Oxford 330,836 16 i ... 35,417 o 2 

Colleges of Cambridge 276,970 13 8i... 27,504 17 8 


^£■665, 601 10 2I £88,803 14 II 
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^ As the trusts ** are in almost all cases educational, the 
distinction which the Commissioners have emphasised all 
through their report, is after all' of no great importance, and 
we may take it that Oxford and Cambridge have together 
£ 750,000 a-year to spend on the higher education. Part of 
this revenue is derived from what the Commissioners call 
internal sources of income, meaning thereby sources of in- 
come arising within the College walls as distinguished from 
those arising without. Why the distinction was drawn 
precisely here we cannot profess to see, for it has had the 
effect of mixing up what is endowment and what is not en- 
dowment in irredeemable confusion. The Commissioners 
cannot have meant to imply that for any reasonable or likely 
purpose whatever, the revenue arising from the College build- 
ings may be regarded as dilferent in character from the rents 
coming from College land, or that fees and room-rents are in a 
College account to be taken as payments oT exactly the same 
kind. What we wanted to know most of all in this inquiry 
was the amount of University and College endowment^ and 
we do not find any clear and succinct answer in the Com- 
missioners’ returns. The whole “ internal income,” how- 
ever, is returned at 614, 587 7s. 6 id., and something more 
than this may be taken as the sum at present available 
the revenue of academical endowments. In most cases the 
•revenues are steadily rising, and in the course of ten or 
twenty years most of the existing beneficial leases will 
haPve been run out. Within the century, the revenues of the 
two Universities will together amount to something like a 
million a-year. In addition to this, Oxford and Cambridge 
possess the patronage to ecclesiastical benefices, producing 
on Wie whole nearly £350,000 a year. The whole of this 
patronage is the^egal property of the respective corporatiohs, 
and as the livimgs have in many cases been purchased out 
ofjthe corporate funds and in others devised as an estefte 
might be devised, under no other trust than which is im- 
posed by the educational charsftter of the Colleges, it must 
be looked upon as an endowment available for purely 

70 
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educational purchases. College livings were till lately College 
pensions, because the tutors were necessarily in orders, and 
College money was regularly being applied to increase the 
endowment of the poorer benefices. The ecclesiastical 
property must therefore be added to the University aiid 
College estates, in estimating the value of these magnificent 
endowments. What is to be done with them now is perhaps 
the most important public question of the day, and the 
friends of legal education are far from being uninterested in 
the answer. 

It has long been felt that the existing mode of distributing 
academical revenues, is by no means the best that could 
be devised, and we may be certain that the late ministry 
intended, and that their successors intend that the Report of 
the Commissioners should be followed by proposals for 
reform. Whe^er Parliament will take upon itself the 
burden of legislation or devolve it upon the corporation 
themselves, it is pretty certain that extensive changes will 
be ihj^roduced. What part of the university system is in 
greatest danger, or in greatest need of reform, may be seen 
by a glance at the synoptical tables, drawn, up by the Com- 
missioners from the returns submitted by the Colleges. We 
^saonfine ourselves at present entirely to the College returns. 
The nineteen Colleges of Oxford are returned as possessing, 
in 1871, a corporate income of £“325,735 per annum, and 
a trust income of £35,472. We needJ|not here take any 
account of the large expenditure written down under sdch 
heads as the following : — investments, improvements, rates 
and taxes, maintenance of establishment, subscriptions and 
pensions. College servants and officers, &c. Such expenditure^ 
is probably unavoidable so long as the College system enlists. 
What may be described as |he revenue available for distri- 
bution is apportioned in the following manner: — 

The heads of houses receive £29,972 

Fellows 101,171 

Scholars and exhibitioner^ 25,514 

The above are the items common to all the Colleges, and 
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swalloMr by far the larger share of the distributable 
revenues. To the expenditure on scholars and exhibitioners 
must be added the sum of £14,851 from the trust funds, 
making a total of £40,365. Among the items peculiar to 
several Colleges are the following : — 

University Professors £6,694 

Tutorial Fund 4i4iz 

Augmentation of Benefices.* ... ..*. 8,77a 

The Cambridge returns dealt with in the same way yield 
the following results. In the seventeen Colleges, in 1871 : 

The heads received £20,415 

The fellows 102,976 

The scholars and exhibitioners 24,308 

As before, the last item should be supplemented by the 
sum of £4,505 from the trust funds, making a total for 
scholars and exhibitioners of £28,873. 

University Professors received £z»oox 

Tutorial funds 2,642 

Augmentation of benefices 5>^3 

One or two points of differences between the two Uni- 
versities may be noticed in these results. In Oxford the 
contributions made by the Colleges to the University P|^ 
fessoriate are considerably greater than in Cambridge. 
•Oxford spends rather more than Cambridge in aid of what 
are called tutorial funds, and considerably more in payment 
to undergraduates. The returns as to augmentation of 
benefices is probably as little to be depended upon in the one 
case as in the other, and in both cases it will be necessary to 
institute a much more searching investigation. Excluding 
the j;iermanent charges already mentioned, and leaving out 

• There is Kood reuon to beliere ihst this iMt item is wholly nntnistworthy 
ss indioating the smonnt of College leTeBoes deroted to the purpose of innnMii 
inff the Tslne of benefioes. For eismple, Magdalen College is returned in the 
synoptical tables as paying £17 10s. for augmentation of benefloes, bnt we find, 
on inming to the abstracts of returns, that the College leases to incumbents of 
liTings in the gift of the College tiths*^nt charges to the awsrded amount of 
£7,405 ISs. 7d., at a lesenre rent of .£954 6s. 6d. This is by no OMans the only 
instance of the kind. 
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of sight the comparatively insignificant amoiii%?^lSi:pended 
in support of the professorial and tutorial staff and the quite 
unascertained expense incurred in the augmentation of College 
livings, we find the net result to be that Oxford and Cam- 
bridge together spend about ^^50,000 a ycai* on Heads of 
Houses, rather more than £200,000 on Fellows of Colleges, 
and something like £*70,000 on Scholars and Exhibitioners. 
The average received by each beneficiary appears to be nearly 
the same at both Universities, although at Cambridge there 
appears to be a greater variety in the figures of the different 
Colleges. In Oxford an undergraduate scholar receives on 
the average about £80 a year, a Fellow about £250, and a 
Head about £1500. 

The returns of the Universities as separate corporations 
need not detain as long. Oxford has “ external income ” as 
it is called, amounting to £13,605, an internal income (fees 
on examination, graduation, &c.) of £18,545, and a trust 
income of £15,437. The corresponding figures for Cambridge 
arc £23,642, and £10,407. With these sums the 

universities pay professors, teachers, and examiners, provide 
scholarships and prizes, and look after libraries and 
musemus. It is not likely that the application of, these 
^Whds will be in any way challenged. The Colleges are not 
equall3Ri||lafe from criticism. , 

We have seen that the Heads, Fellows, and Scholars consume 
between them much more than half the net College revenues. 
The conditions on which these emoluments are en|oyed*by 
the beneficiaries arc almost too well known to need descrip- 
tion here. The head is the titular ruler of the Colleges, but 
his duties consist chiefly in presiding at College meetings, • 
and his authority is little more than that pf a Fellow, ^ith 
the casting vote of a chaitman. He does not usually 
te^ach, and his share in the discipline of the society 
" is occasional and dignified rather than habitual ted 
effective. The Fellows are elected by the College out 
of the most distinguished young graduates in the Universit}r: 
at Oxford after an examination of unimpeachable fairness ; 
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at Cstmbridge dccording to the results of the public examina- 
.tions. The Scholars and Exhibitioners are also for the most 
part elected by examination without any condition as* 
to creed or pUce of birth. The Fellows are not required 
to teach, but as a matter of course the Tutors are chosen 
from the Fellows. But a fellowship imposes no duty 
whatever upon its holder, except usually that of not getting 
married, and not getting rich. Various alterations have 
been introduced of late years, but this sketch of a college 
corporation remains true in all its main particulars. Except- 
ing the sums paid to the tutorial fund, and to the University 
professoriate, and excepting also so much as may be credited 
to the fact that the Tutor being a Fellow, is disposed to 
count^his Fellowship as part payment of his work as Tutor, 
the College revenues are not spent on education at all. 
They are spent in helping young men to p9y for their educa- 
tion at the University, and in paying them for having 
been educated well. The sarcastic language of tlie 
severest critics of the system is after all a tolerably correct 
description of the existing state of things. At the universi- 
ties each student pays for his own tuition, the only excep- 
tion being the free lectures of some of the endowed professo]i|^ 
But the real work of education is being carried on 1^ tutors, 
ainend(Wed or endowed who are paid in whole or in part by 
fees received from their pupils. The College funds go to assist 
yopng men to pay the expense of such an education as the 
Universities afford, and to reward them for having bettered 
by their instructions. And the persons thus tenderly dealt 
with have hitherto been, with some miraculous exceptions, 
the children of the upper and middle classes of society. 

We need not jRiticipate the countless criticisms which die 
publication of this Report will provoke. The highly paid 
institution of the headship, which does not even serve t£ 
the reward of successful service in the Colleges, has long age 
been condemned. The sinecure or Prize Fellowships have 
almost ceased to have defenders among the Fellows them* 
selves, but we should not wonder if they proved to be muct: 
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less unpopular in the countiy than university men are apt to 
suppose. That an income for life is a disproportionate prize 
for success in a single examination will not have much 
weight with those who look upon the College /ellowship as 
a splendid encouragement to youthful ability and industry, 
as an honourable aid in getting over the early difficulties of 
the higher professional careers, and as an effective means of 
introducing into the professions a fair portion of the best 
culture of the Universities. That the system will be utterly 
rooted out we do not believe, but the public opinion of the 
Universities will no doubt force on material changes in the 
value and tenure of the fellowship, if not in the academical 
status of the holders. The fact that an immensely large 
proportion of the lay fellows in the University become mem- 
bers of the bar-^that their fellowships are in a sort of way 
legal scholarshipl^gives lawyers a direct concern in the 
decision of this question. If the prize-fellowship cannot 
remain as it is, the clerical fellowship of course is doomed 
altogetiier. What is to be done with the revenues likely to 
be set free by the most moderate of the changes we faav^ 
just indicated ? 

■^JWe are at no loss for an answer. Some have boldly 
demanded that the surplus revenues of Oxford and 
Cambridge should be divided among the larger to^ns, in> 
order to enable them to support small Universities of their 
own. Tlie friends of female education have declared that 
endowments have hitherto most unjustly been confined to 
one sex, and that the want of higher schools has operated 
most injuriously upon the intellectual character of women. 
Without claiming admission for women to the Universities, 
they ask that in any new apportionment %f College funds 
to educational purposes, some account should be taken of 
boys as well as girls. On the other hand, if the question 
ever comes prominently before the public, there will be some- 
thing to say about the exclusiveness of a system which 
practically confines its grants in aid of education to people 
who could very well afford to do without them. It has been 
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said, that ^hile sixty per cent, of the students of a Scotch 
University are sons of working men, the proportion in 
in an English University would hardly be more than one in 
a thousand, and that one would probably turn out to be 
a Scotchman.^ Now that elementary education is rising 
in tone as well as extending in area, the demand will 
soon be made, that the pupil of the Board School should 
have the path to and through the University made as easy 
to him as it is to the pupil of the Endowed Public School. 
In the system of unattached students flourishing at Cam- 
bridge, and rapidly extending at Oxford, the promoters 
of this view of University Reform have the machinery 
ready to their hands, and a really public hearing is probably 
all that they require. But the most formidable claimants 
are that small knot of men of science and men of culture who, 
following up the pregnant hints of the RectQi:f>f Lincoln, have 
declared open war on education, and require that the Univer- 
sity funds shall be appropriated to the endowment of researcbu 
Instead of helping to pay Tutors and Professors for teaching 
undergraduates, and undergraduates for submitting to be 
taught, and Fellows for having profited by this teaching, the 
revenues of Colleges shall go to support young men of science, 
who will occupy themselves with the investigation of natur0|^ 
qnd with that alone. Research not education is pronounced 
to be the proper business of the Universities. There shall 
be no sinecure fellows, and no more endowed teachers. Even 
the endowed investigator shall not be required to teach. 
His sole business is to be the discovery of scientific facts. 
The scheme it must be said is rather a gross rendering of 
*the graceful version of its original author. 

W8 mentionec^ these different proposals, not by way of 
submitting them to criticism, but by way of putting clearly 
before our readers the existing situation. One of them, we 
feePconfident, may be dismissed at the outset as unworthy 
of consideration. We do not beHeve the country will even 
consent to alienate the revenues of the Universities until it 
has been clearly proved that the Universities are unable to 
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turn them to good account. There will be no surplus 
revenue until the powers of Oxford and Cambridge have 
reached the utmost limit of their expansion. At this mo- 
ment their history may be said to be only beginning. What 
under manifold restrictions they have been to a section of 
the people that and more, under a more liberal constitution, 
they may be to the whole nation. To say tjiat it is unfair 
that Oxford should have so much endowment and Manches- 
ter so little is saved from being nonsense only by being 
understood in the sense which would probably leave Man- 
chester very much worse off than it is now. The redistribu- 
tion of local wealth is a principle not likely to be confined to 
Colleges alone. Oxford and Cambridge are not local schools, 
and we should be sorry to see any number of local schools sub- 
stituted in their place. Nor do we believe that the scheme 
for endowing Rfiscarch will materially alter the constitution 
of the University. It may be recognised by such provisions 
asr those inserted in the new statutes of Balliol and New 
College, Oxford, by which power is given to pay annuities 
under certain conditions to persons engaged in investigations 
likely to end in useful discoveries. But it will never get 
possession of the University to the extent contemplated by 
Us promoters, and we doubt if it will ever be the serious rival 
of the Prize Fellowship. We may take it for granted that 
the business of the University will still continue to be edu- 
cation, and that academical revenues will still be applied, to 
educational purposes, although there may be many changes 
in the mode of their application. Holding that the profession 
of the law has a deep interest in these changes, we invite 
the altention of lawyers to the problem now before us. We * 
have a vested interest in the Universities, not only through 
the Fellowships by which th!; bar is so abundantly recruited, 
bpt through the system of legal education already existing 
there. The governing bodies and the profession and the ifni- 
versities have long before npw tried to come to terms, and 
to those who are really interested in legal education nothing 
can be more important than to secure the efficient co-opera- 
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tion of Oxford and Cambridge. In a second Jkper we shall 
show, briefly, what the Univers^ies are doing for us now, and 
what we very fairly ask them to do in the future. 


IV.— ON THE LAW AND PRACTICE OF ENGLAND 
AND SCOTLAND IN AFFILIATION CASES. 

By Hugh Barclay, LL.D., Sheriff Substitute, Perth. 

[The writer of thie article was requested hj the'offlcers of the Jurisprudenoo 
Section of the Social Science Association to write a paper to be read at tho October 
Gottpress in Glasgow. He made choice of the above subject with the hope 
of obtaining the opinions of legal geutlemen bilouging to both sictious of the 
United Kingdom By some nnforiunate clrciimstanoe^bo paper was not read 
at the Meeting ; but is now made public through tho medium of tbo law S/tiga^ 
Mine. Tho writer was chiefly indebted for Knglish Law on this snbje ct to the 
treatise on ** The Law and Practice of Orders of Affiliation,’* by T. W. Saumfera, 
Esq., Recorder of Bath, (sixth edition). He has also to acknowledge ^e kind- 
hesB of that gentleman by aflbrdiug him further information on points of 
•difficulty.] 

rPHE laws which regulate judicial procedure for fixing the 
paternity of illegitimate children and their support 
the putative father are of importance beyond the parties to 
the suit. They have a social bearing of far greater importance, 
'l^he character and standing of the man on whom the claim 
is sought to be fixed are at issue, often affecting the peace of 
families. The siaius of the child is also involved, sometimes 
raising questions of succession. Of wider influence the 
morals of the community are concerned in the repression of 
vicS, and in pi^venting falsehood often sealed by perjury. 
All this may be defeated eithev by an over-strict or an over- 
lax formula of procedure. By the one, the real father may 
efcape, and a burden, the result of his guilt, be wholly thrown 
on the mother, who not unfre^uently seeks to escape by the 
neglect and even infanticide of her offspring. Frequently 
the support both of mother and child is thrown on public 
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resources. In the other way, but, I believej mbch more 
rarely, an innocent man may not only suffer in his means, 
but, what should be of far greater value, in his character and 
prospects. 

The enquiry has become all the more impdhant because 
of the great increase of illegitimacy in recent years. Prom 
the Report of the Registrar General of England for the year 
1870, the illegitimate births registered was 44,737, being 5*6 
per cent, of all the births registered for that year. In 
Scotland the ratio apparently is greater. By the Report of 
the Registrar General for that part of the Kingdom in the 
ten years 1861-1870 inclusive, of 1,120,791 births, 1,010,730 
were legitimate, and iio,o6z illegitimate, being 9*7 per cent, 
of the former class. This, however, for the sake of the 
credit of Scotland is more apparent than real. Happily 
since the year 1654 we have had an admirable system of 
compulsory Registration (17 & 18 Viet. c. 80). We under- 
stwkd that most essential element of statistics is faulty in 
the Sobth, being there rather a Register of Baptisms than of 
Births. The Scotch Tables further contain very curious and 
startling facts as to the great difference of illegitimate to 
legitimate births uniformly found in certain districts. The 
^llbral proportion, as has been said, is 97. But whilst some 
districts contribute thereto so small an amount as 4 and 5 
per cent., in other districts the proportion mounts up as 
high as z6*x and 16*2 per cent. Here is a very interesting 
field for enquiry to the Social Statist, and the Moral and 
Religious Reformer, but which is outwith the domain of the 
Jurist. 

There is a most marked distinction between the law and 
practice of the two countries in this important; departm&t. 
It is my object briefly to state where these differ so that 
attention may perhaps be directed to their respective merits 
or Flemishes with the hope of amendment in both. Thedb 
laws in both sections of the ^kingdom have been changed 
from time to time. At one time bearing very hard on the 
mother claiming support, and at other times unduly adverse 
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to the man from whom support is claimed. A recent alter* 
ration in the law of Scotland which, it is believed, was wholly 
unintentional, has in my experience been most detriihental 
to the mother claiming support, and otherwise instrumental 
of admitting gross peijuty and otherwise destructive of 
public morals. 

In dealing with the law and practice of England, I am 
venturing on foreign ground, and should I commit any mis* 
takes our professional friends on the other side of the Tweed 
will at once correct and forgive me. 

X. In England all cases of affiliation are adjudicated on by 
Justices of the Peace, and that, according to statute law, 
incorporated with the poor law, and conducted under certain 
peculiar prescribed forms of procedure. In Scotland these 
cases are dealt with entirely at common law, in the same way 
as any other civil debt or claim. Justices^ave.with us at 
common law in such cases a jurisdiction, but which is now 
very seldom or never exercised.' The claims of aliment are 
brought in the Court of the Sheriffs. The only statute law 
vhich interferes with the claim is the Poor Law Amend- 
ment Act, 8 & 9 Viet., c. 83 (1845). This only comes into 
operation where the child has become chargeable on the 
parish, and then the parochial board is entitled to prosecuiS^, 
criminally, the putative father for neglect, who has either 
acknowledged the paternity or on whom it has been judici- 
ally fixed, he being able to contribute his share of support. 
He may be fined and imprisoned for a certain period. But no 
order on the suit of the Poor Law authorities is sanctioned 
by statute for the future support of the child, as is provided 
'und^ the English law. In England the Poor Law 
authorities can %t any time apply to two justices for jm 
order on the putative father fof future aliment, and which 
is ^enforced in the same manner as on the suit pf 
the mother. In the year 1873 there were 126 criminal 
prosecutions in Scotland a^ the mstance of parochial 
boards, and 61 convictions of putative fathers for neglect to 
contribute for the support of their children, and who had 
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thua become chargeable to the parish. In respect of the 
titles of the Poor Law authorities to obtain an order for 
future Bupport of the child, the law of England is superior 
to that of Scotland. 

2. The statute law of England, dealing with the support 
of bastards, goes back so far as the iSth of Elizabeth, (c. 3, 
8. 2.) The 4th & sth William IV. c. 97 (1834), was the ruling 
statute, for a long time, amended by the 7th & Sth Vic., 
c. loi ; and Sth & 9th Viet., c. 10. The former statutes 
were superseded by the Bastardy Laws Amendment Act, 
(1872,) 35th & 36th Viet., c. 65. This last statute con- 
taining (no extraordinary fact in legislation) most egregious 
blunders, called for an amendment of the Amendment Act, 
(1873,) 36th Viet., c. 9. As has been already noticed, in 
Scotland there is no statute regulating the claim of aihliation 
with the singled exception of the criminal prosecution for 
neglect. The claim in Scotland, with its peculiarities, is left 
to.be dealt with at common kw in the same manner as any 
other \laim of civil debt. Here the law of England is in 
advance of that of Scotland, in its having a summary juris- 
diction for such claims. 

3. In England (35 & 36 Viet., c. 65, s. 3) a single woman, 
*’V^th child, may, on oath, apply to one justice, stating who 

is the father of the child, for a summons against him. 
But in this case the day of appearance must be fixed 
on a day after the birth of a child. In Scotland no claim 
can be made judicially, until after the birth. If, however, 
the putative father is proved to be about to leave Scot- 
land, he may be proceeded against, as in fuga, on the 
oath of the mother, supported by some evidence, not of the 
pa^mity, but of his intended Sight, and 6e may be*'put 
under caution, de judicio sistis to answer to an action for 
al^ent to be brought after the birth of the child, within a 
^ time* apeciSed — generally six months. Under this head 
'the practice in Scotland sterns to be the best. It 
answers the ends of justice, and does not run the risk of a 
fahe issue in the not unfrequent case of no child being bom. 



SCOTLAND IN AFFILIATION CASES. IJOJ 

4. In England the mother may apply to one just^e for a 
summons against the putative father any time within twelve 
months from the birth of the child, or at any time thei;eafter, 
but only on proof that the man within the first twelve months 
paid money foaits maintenance, or was absent from England 
during these twelve months and had only returned twelve 
months before the application. In Scotland there is no 
restriction of time and no prescription or limitation of the 
claim and action which may be brought any time within the 
long negative prescription of forty years. In one case in 
Scotland a mother was successful in making good her 
claim after a delay, in one case of thirteen years, and in 
another of fifteen years. 7th July, 1809, Finlayson, Fac : 
Col: 426, February, 1842. Thomvson 4 1)., 833, 6th Dec., 
1852. Lamb, 5 D. 248. The limit of time in the case of 
the mother does not apply in England wlj^re the order is 
sought by the parish authorities. Mora may form a strong 
presumption against the validity of the claim. There is 
certainly an advantage in compelling an early res^ to* 
law. The loss of evidence, however, is likely to tell more 
figainst the claimant than the respondent. Her6 the law of 
England may have an advantage over that of Scotland by 
compelling an early application for redress, and it might 
well to have some such limit in Scotland, but certainly oi 
^greater space than twelve months. 

5. In England the application for a summons need not be 
in*writing, but generally it is so, as a form is prescribed by 
statute. A summons thereon is issued citing the defender to 
appear at petty sessions on a certain specified date and place, 

• the interval being at least six days, and within forty days 
frona the date of the summons. Elaborate forms of pro- 
cedure have been framed by \^e Local Government Bodrdi 
under authority of the Act 1872. In Scotland the action is 
brought by a summons in the form adapted for all citil 
claims on an inducrae of six days which comes into court on 
the next ordinary Court Day.* A copy of the summons is 
served personally or left at the defender’s usual place of abofle 
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by an .QfiBcer of court, accompanied by one witness, and a 
formal declaration of the fact called “ execution ’* is indorsed 
on the original summons, and is held the only evidence of 
citation unless challenged as false. The formula adopted in 
England before justices would be found altogether inappli* 
cable to Scotland. But a more summary and economical 
form of procedure in such cases in Scotland is imperatively 
demanded than what is suited for ordinary cases of debt, 
which, unlike a demand for instant support, may abide the 
proverbial slow progress of judicial procedure. 

6. If the defender in England fail to appear on the day 
named in the summons the justices take the oath of the 
party who served the summons of that fact, and then the 
sessions proceed ex parte to hear the evidence of the woman 
and other corroborative proof, or may adjourn the hearing. 
In Scotland if, appearance be not entered by the defender 
by a notice lodged with the Clerk either by himself or an 

^agent, decree is given in absence and without evidence. 
Agaii^t this decree the defender may be reponed at any time 
until the decree be implemented voluntarily or by legal 
execution. The procedure in Scotland does appear to be 
best suited to the ends of justice, as the trial of a case, and 
aepecially one of so much delicacy ex parte, cannot be held 
satisfactory. The genius, however, of the English ^w is 
adverse to decrees in default. 

7. In England, either on appearance of the defender, or in 
his absence, the justices proceed to investigate the case, 
taking “ the evidence of the woman and such other evidence 
as she may produce, and any evidence tendered by or on 
behalf of the defender, and if the evidence of the mother be 
corroborated in sqme materuU partieiUar by ^ther evidence to 
the satisfaction of the justices,” an order for payment is 
issued against the defender. In England the mother’s 
okth is always essential in evidence, and the. defender 
may be a witness either called by the mother or by 
himself. In Scotland, where^ appearance has been entered, 
a record* is made up, as in other ordinary causes for 
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debt. In* some courts this is done by a short defence 
of denial. In others, and generally, a full record is made 
up of averments and admissions or denials by each 
party alternately in shape of condescendence and defences. 
The proof on hoth sides is taken hy the sheriff in writing. 
Parties are thereon heard viva voce. The sheriff substitute 
gives judgment condemnatory or absolvitory. There is an 
appeal allowed, and generally taken, to the sheriff principal 
and not unfrequently to the Court of Session, and it is open 
even to the House of Lords. In all this there is very great 
delay and very much expense. Often the defendant suffers 
as much in costs as would suffice to support the child to 
mature manhood, and very frequently, with exhausted means, 
the burden is thrown on the parochial board. The procedure 
in England appears recommended for economy and dispatch 
that in Scotland requires amendment to ensjjre a speedy and 
less costly decision with due regard to tlie paramount in* 
terests of justice. Seeing that in Scotland the jurisdiction is 
exercised by skilled judicial functionaries, and that ei^ence 
in this class of cases is generally circumstantial, there may 
exist some reason for no longer entrusting such cases to the 
ever-shifting and non-legally trained justices in England, 
but transferring the jurisdiction to the County Courts, whigh« 
have been so far borrowed from the ancient Sheriff Courts of 
Scotland, and have obtained the confidence of the public. 

8. In England the order when given is on the father to pay 
tol^ards the support and education of the child, a weekly 
sum not exceeding 5s. each week, with the expenses incident 
to the birth and funeral, if the child has died before the 
, order, and with costs. If the father fails to implement the 
ordv on certain farther proceedings the same may be re* 
covered by distress and sale of^bis goods, and, failing stibh 
recovery, he may be committed to gaol for a term not exceed* 
ing three months, unless the sums with additional costs Be 
sooner paid. In Scotland decree is given for child*birth 
expenses and aliment. The *rates unfortunately vary in 
different counties, and are slightly increased with the rank 
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of the father. This last obviously is not wise as lorming an 
iuducement to a woman to^select, not according to truth but 
on ability of the man to give support. The common allow- 
ance in Scotland is 30s. for the expenses attending the birth, 
and 30s. for each of the three first or nursing^ quarters, and 
25s. for each subsequent quarter (that is about 2s. fid. in the 
week), payable quarterly in advance, with interest, until the 
child, if a female, reaches the age of ten, or if a male seven 
years. At these periods the father may claim the custody 
unless good grounds of objection can be shewn, and if the 
custody be refused, the mother’s claim of aliment ceases. 
The rates are supposed to be one-half of the actual cost of 
support, the mother contributing the other half, either by 
her nurture or in money where the child is given in charge 
to a third party, which last is not uncommon. The recovery 
of the sums a\^rded is as in any other ordinary claim of 
debt. Poinding and sale, or distress of moveables, is the 
usual procedure, but the great proportion of this class of 
defenders have none to attach. They may be imprisoned, 
but only as civil debtors. Claims of aliment of whatever 
amount are specially excepted from the statute abolishing 
civil imprisonment in Scotland for debts under ^^8 fis. 8d. 
(fioo Scotch money), 5 & 6 \Vm. IV., c. 70. Imprisonment 
for debt still exists in Scotland for sums upwards of the above 
stated sum, though abolished in England, except on commit- 
ments from County Courts. The mother, instead of obtaining 
aliment for her child, has under an old Scotch statute (the 
Act of Grace) in her turn to aliment the father in prison 
at so much each day. He may ultimately get liberation 
by the process of Cessio Bonqrum, but only on finding cau-, 
tion for the future aliment of the child, it may be^at a 
reduced rate than what was^ awarded by the Court. There 
is no penal coercion save what has been already mentioned 
Where the support of the child has been thrown onethe 
parochial board, and the defendant has been proved to have 
been able to contribute to its support. Where the father 
has been imprisoned in England the mother is not obliged to 
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find him^in ailment as in Scotland. He or his friends may 
provide such, and if unable, he is supplied with the common 
prison dietary at the public expense. In England (though 
still undecided) the opinion is that imprisonment cancels the 
claim for which the man suffered imprisonment, but leaves 
the future aliment intact. In Scotland the imprisonment of 
the father does not cancel any pait of the claim, but where 
he obtains Cessio such protects from imprisonment for 
bygone, but not for future aliment. Under this head 
the law of England is, in some respects, preferable to that of 
Scotland. 

9- In England it has been now settled that a woman, 
who has failed in her first application, may repeat her appli« 
cation. An appeal is allowed where an order is given, but 
none is provided where refused. Hence it has been decided 
that the refusal is more of the nature of a«iYbnsuit than of an 
adjudication. No doubt the first refusal has weight in dis- 
posing of a renewed application unless supported by ad* 
ditional evidence. In Scotland an appeal is allow^ alike 
against a decree absolvitary as against one condemnatory. 
The final decree of absolviture is res judicata^ and bars all 
farther process. The advantage in this point we claim, 
seeing that a party should come prepared with all possible 
.evidence, and it is hard to keep a defendant under the torture 
of so delicate a claim. It also opens the door for a defeated 
p%rty to get up farther evidence regardless of truth. 

lo. In England an appeal may be taken within twenty- 
four hours after the adjudication, from Petty to Quarter 
Sessions, on the appellant finding caution for costs. In 
• Petty Sessions either party may demand a case entirely on 
points of law, lo be laid before any one of the Supeijor 
Courts of law. On any legal defect on the face of the order 
a writ of certiorari from the Queen's Bench may be obtained. 
In* Scotland, where alimentary claims have been brought 
before the justices, an appe^ was open to the Quarter 
Sessions, which is a court little recognised in Scotland. 
These claims are now generally brought before the Sheriff. 
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An appeal, as has been said, is allowed to the Shefiff Princi- 
pal by either party, and thence to the Court of Sessions, and 
that without any surety for costs of appeal. The review 
allowed in England is very cheap and expeditious. That in 
Scotland is very costly, tedious, and often Tinsatisfactoiy. 
We greatly lament the want of stating cases to our Supreme 
Court, who cannot interfere in most statutory cases, unless 
where serious errors in form have been committed. Every 
county in Scotland, therefore, rejoices in its Awn 'law of 
road, public houses, game, and such statutory offences con- 
fided to the jurisdiction of the justices. A better mode of 
dealing with cases of paternity might safely and wisely be 
introduced into both countries. 

IX. The most important enquiry in this branch of law, and 
that which induced me to write this paper for the considera- 
of the legal profAsion, is the nature and form of the evidence 
necessary to support the mother’s claim, and without which 
falls to be negatived. In England the mother’s oath is 
first Emitted to the paternity, and the order is given, 

*' where her evidence is corroborated in some material par- 
ticular by other evidence to the satisfaction of the justices.’^ 
It is believed that one witness in England, as with us, is 
sulficient to corroborate. What is a material fact of necessity 
is left to the judgment of the court. This dependa much, 
on the status, ages, and character of the parties, and the 
customs and usages of the locality. Therefore it is vnsely 
held that in this class of cases precedents are of no authority, 
as what would be justly held material in one case might be 
quite immaterial in another. In England the defendant may 
be called as a witness by the mother, or he may offer himself, ‘ 
aa.such for himself. The evidence, in thedPetty Sessidh, is 
not reduced to writing, unless where it is to found an order 
o(, commitment to prison. Notes are frequently taken so as 
to guide to the after examination of the witnesses. On*kn 
appeal to Quarter Sessions yie same witnesses may be re- 
examined, and other vritnesses, for the first time, called on 
either side, which renders the appeal an original case. In 
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Scotland tiie evidence is always reduced to writing at the 
first, and forms the only ground of judgment in the appeals ; 
unless in some very rare cases on strong grounds, additional 
evidence is admitted in explanation or contradiction. 

In Scotland, •up to the year 1853, when the evidence Act, 
16 Viet., c. 20, introduced the law of England on that 
matter, the form of procedure in this class of cases was 
peculiar, and reflected much credit on the sagacity of our 
ancient jurista. It was well designed at once to protect the 
innocent and convict the guilty. Before the above date parties 
(and at one time relations within certain degrees) were not 
admitted as witnesses either for or against themselves. They 
could only be put on oath on a reference to that sanction which 
was and still is held a judicial contract shutting out all other 
evidence. In some few cases, however, where sufficient 
ground was laid, but which of necessity not amount to 
the full degree of evidence to support a claim, the claimant’s 
oath in supplement was allowed to complete the evidence.. 
Cases of affiliation were admitted to this category. 9 h the 
record being made up and closed, (and sometimes before that 
Aage, though such premature proceeding was judicially 
reprobated) the defender was called on to undergo what was 
termed a judicial examination in presence of the court. Ah 
examination was taken, but not on oath. This declaration 
was held as good evidence as against the declarant, but 
nowise for him. His declining to answer questions, or his 
pleading forgetfulness of recent matters, were taken as strong 
points againt him. This mode of investigation is expressly 
reserved in the Evidence Act, 1855, and has been approved 
<by the courts 15 January, 1842, ( Wilson.) 2nd June, 1843, 

( Kirlfpatrick.) 4, however, is very seldom resorted to, and 
the woman generally calls the defendant as her first witness 
before he has the opportunity of hearing the evidence of herself 
ande^ther witnesses. The parties were then sent to probation. 
The Pursuer adduced evidence of facts and circumstances 
especially occurring between six and ten months of the birth 
of the child. The defender was entitled to lead evidence to 

71—2 
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the contrary, and, if averred on record, to prove her familiarity 
with one or. more men during the said period. Neither party 
to the suit was examined as witnesses. Parties were heard 
on the concluded proofs. If the evidence amounted to what 
was called a semi-pkna then and only then i^as the mother 
admitted to her oath in supplement. What amount of evi- 
dence made the necessary semi plena of course varied in each 
case. One distinguished judge (Lord President Blair, in 
Craig, 14 June, i8og) stated it as raising a reasonable beliefs* 
though not complete evidence that the defender was the 
father. Another judge (Lord Gillies in Me Crone, 9 June, 
1831, 98 S D B 692) defined it “ as less than proofs but more than 
suspicion'* A third judge (Lord Robertson in Hutchison 
8, July 1826, 6 S D 1131) held it to be a ‘‘ reasonable sus- 
picimi," and a fourth judge (Lord Me Kemzie in Glendinning, 
17th January 1835, 18 S 270) held that it must be ** ths 
probability that the defender^ and no other man, was the father'* 
•Lord Justice Clerk (Inglis) in Bruce v. Petrie 23 November 
1841,^ D 49, observed that the oath in supplement is allowed 
to supply defects in an otherwise inconsistent statement, not to 
cast the balance in a case of contradictory evidence and facts. 
(See Dr. Frarer on Parent and Child, (2nd Edition, p. 133.) 
t!%cmi plena being found, then and only then, was the woman’s 
oath admitted to complete the full complement, to oarry up 
the semi to the plena. If her oath coincided with the previous 
proofs, that is, if the two halves dovetailed together and m^de 
one concrete or whole, she obtained judgment. If she contra- 
dicted her witnesses and destroyed the unity or cohesion, 
then she lost her cause. This sometimes but rarely occurred, 
as in McNaughton 7 July, 1837 and 9 June, 1838, 16 S 338/ 
Gyeig, 28 June, 1848, Folley 10 D 1424. 

The ‘‘Evidence Act of T653,” admitting parties to be 
\{itne8se8, made some exceptions, obviously because involving 
questions of statm the inducement to perjury was gr^at. 
Accordingly all cases affectiqg marriage, with the addition of 
“ Legitimacy or Bastardy, ” were excepted. At first sight it 
might appear that cases of paternity or affiliation fell under 
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this exemj^ion, but the context has been held to imply that 
the cases of bastardy '* expressed were declarators of ftoH 
legitimacy. The court has, even in a question of entail, 
where legitmacy was only incidentally referred to, refused to 
allow parties tb be witnesses (14th February, 1855, Saxfdi- 
land’s 27 Jurist, 178). From parity of reason this should 
place cases of affiliation in the same categoiy. It has not 
unfrequently occurred that actions have been brought by 
married woipen against men other than their husbands, and 
where the woman has been allowed to swear to her own 
turpitude. But the court, in such cases, whilst fixing the 
aliment on the stranger, has reserved the right of the child 
thereafter to maintain its legitimacy. The Evidence Act, to 
the surprise and regret of the judges, having thus swept 
away the very ancient law of semi plena, the consequences 
have been disastrous. Now almost cverj(€ase of affiliation 
is opposed, since it has now become a wide-spread opinion in 
certain classes, that all the man has to do is to swear to noiib» 
connection, and then he must be liberated from all <laim. 
In almost every opposed case there is oath against oath, and, 
fticrefore, there exists no manner of doubt that there exists 
gross perjury on one side or the other, and in my experience 
almost always in that of the man. The matter at issue is,%f 
course,«of an occult nature, and, therefore, it is difficult to 
convict the man of perjury, even though, in the civil cause, 
he has been disbelieved. Consequently very few criminal 
prosecutions have been attempted, though there existed no 
manner of doubt of the perpetration of the crime which 
above every other looses the moral tic which binds man to 
•truth and probity, and lets in every other offence. Where 
therf exists meagre proof of familiarity between the partij^s, 
within the prescribed period, and where there is oath against 
oath of the parties, 1 have been grievously pained in absolv- 
ing* the man because of want of legal evidence, though 
satisfied morally of the truth ol the mother’s claim, and the 
deliberate perjury of the man. Such a result would not have 
arisen under the olden mode of procedure. It has been 
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remarked that in general the woman is in the right. She 
has already suffered in her character and has the permanent 
burden of the child, and must, whatever be the issue, con* 
tinue to bear the one half of the cost of its support. The 
man has his character as well as his purse at stake, and by 
peijuiy he seeks to liberate himself at once from the stain of 
guilt and any contribution for the child. The temptation to 
false swearing is, therefore, of double force on the man. 
Another side issue is often raised in these cases. JThe defender 
avers that other men, oneor more, have had access to the pur- 
suer during the legal period. He produces these men, who now 
can safely swear to their guilt because that the woman has 
fixed, on oath, the paternity on another, and these scape- 
goats may roam at large in safety. The only ground 
of suspicion against the woman is where the action 
is directed agaka^t a person of some wealth, and, in defence, 
one of comparative poVerty is alleged as the true father. 
JThis seldom, in my lengthy experience, has occurred, for 
genesally the parties who are set up as likely, parents are of 
the same class, and that of the labouring ranks. It is quite 
possible that with women of very loose habits (but wlfo 
rarely become mothers) there may be a difficulty on the 
mother definitely selecting the true author of her pregnancy. 
But my conviction is that she seldom, if ever, fi^es on a 
man who at least migM not have been the father of her 
child. A point in evidence is well worthy of notice. 
In both countries physical likeness of the child to* the 
putative father is now never admitted, as considered 
too loose and capricious. (See aoth June, i8to, and 19th 
May, i8i2, Routledge v. Carruthers. House of Lords.) But 
there is no doubting the fact that such sinylitude does*exist, 
and is often very marked. In one case which was known to 
the writer, a defender escaped, on proof by medical men that 
Che child was the offspring of a coloured man, which^ the 
defender was not. He has also known cases of peculiarity 
in the formation of some of the bodily members which were 
similar to the same on the defender. Yet such evidence 
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could no| be received. It would never be aslqed to decide 
on such mere similarity, but it may surely be allowed as an 
element in corroboration of other evidence of intimacy and 
familiarities where direct proof can never be expected. An 
. analogous pojnt exists in evidence in cases of insanity. It is 
an ascertained fact that insanity is hereditary. Yet, id our 
courts, criminal and civil, in both countries such evidence is 
excluded. Where the tendency now is to admit to the very 
utmost all degrees of light, it is not easy to perceive why 
the likeneft of the child to its supposed father and the 
hereditary mental taint should not be admitted in both 
instances, merely as elements in the body of evidence. 

In order to bring these observations to the test of fact, I 
have made out a table of cases of affiliation brought in the 
Court in which I have for nearly half a century acted as 
resident sheriff. This table extends from the year, i860 to 
•187a, and shews the number of .claims brought each year, 
the number undefended, and on which decrees in absence or 
in default proceeded, the number opposed, and the resulfln 
decrees either condemnatory or absolvitory. 

UtigstodrouM. 


Taw. 

Aotioni brought. 

Deoreei in 
Absenee. 

Deeraea agat 
Dataodar. 

Defendor 

Auoilsieda 

i860 

60 

25 

27 

... 8 

1861 

59 

29 

25 

... *5 

i 86 a 

64 ... 

34 

... 28 

... 2 

1863 

55 

35 

15 

... 5 

1864 

50 

30 

16 

... 4 

1865 

45 

24 

17 

... 4 

1866 

... 62 

38 

17 

... 7 

1867 

... 58 ... 

45 

9 

... 4 

{868 

5* 

27 

20 

... 5 

1869 

42 

27 

8 

... *7 

1870 

... 69 ... 

• 45 

x8 

... 6 

1871 

... 58 ... 

37 

17 

4 , 

1872 

... 61 

44 

12 

... 5 


— 

• 

— 

— 


735 

440 

229 

66 
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Prom this table it appears that during these twelve years 
there have been 735 claims made by mothers, of these 295, 
or nearly three-fourths, were opposed on denial of intercourse. 
Whilst the mother made good her claim in 229 instances, 
notwithstanding the defender’s negative oath, ^the defender 
escaped in no fewer than 66 cases, notwithstanding the pur- 
suer’s affirmative oath. It follows that in 295 instances 
direct and gross perjury must necessarily have been perpe- 
trated on one side or other, but far the greater proportion 
being by the defender. An illustration of the* increasing 
amount of this burden is shewn in the last Report (1873) of 
the Board of Supervision for Scotland. In a northern district, 
where the registered poor were in round numbers 10,000, in 
1872 and 1873, there were of that number, in the first named 
year, 176 women and 292 illegitimate children, and in the 
second year the number had increas;;d to 187 women with 
306 illegitimate clnlllrcn. (/\ppendix A, p. 2). From this it* 
appears that several of the women had more than one child. 
Iiffleed, by a curious rule adopted in some parishes, relief is 
refused \o the mother of a unit, but if she qualifies herself 
by a multiple, relief is readily granted. I also find a most 
variable practice in the length of time for which relief 
is ^ven. Some parishes only afford relief for nine 
months or a year whilst the child is nursing. Others 
extend it to one, two, and more years. In further 
illustration of the increase of bastardy and the heavy bur- 
dens imposed on the poor law funds, greatly owing to the 
fAlty mode of procedure in cases of affiliation, I have 
obtained statistics from some of the principal qfsntres of 
population in Scotland, i. In the half-year ending ist 
February, 1874, there were admitted in the Glasgow, (Cjjy) 
Poos House 155 mothers with 185 illegitfinate children. 
2. In the Glasgow Barony, in* November, 1874, there, were 
the Relief List 55 mothers with 168 bastards. 3. In tl^ 
Govan (Glasgow) combination, at same date there were 
receiving relief, 56 mothers with 102 illegitimate children. 
4. In Dundee, on 9th November, there were in the Poors 
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Houses 38 mothers with 76 illegitimate children. 5. In 
Aberdeen, on same date, there were in the Poors House 9 
mothers with 18 illegitimate children, and seven mothers 
with 20 children receiving out-door relief. As a general 
rule Poor Law Boards order the mothers and children to 
the Poor House, and refuse out-door relief, consequently 
many children are thrown on public charity by 
begging. As costs are uniformly awarded on both 
sides, the successful defenders would have a heavy claim 
against the unfortunate mothers, but which is seldom 
possibleto make good, though occasionally she is unpursued 
for payment of costs. On the other hand, in the 229 cases 
where the mothers were successful, the expenses awarded 
them would be very heavy in addition to these incurred to 
the agents for the defence. This in most cases renders the 
decree quite inoperative, and hence the ^ildren are placed 
as burdens on the public funds. * By these statistics it will 
be noticed that the mothers have more than one child. Tbe 
cost of a mother and one child in the Poor Houses is esti- 
mated at jfio. 

It is matter of consideration whether some form of process 
similar to the ancient semi plena of Scotland, with the 
mother's oath in supplement, might not be found a befter 
mode, of obtaining justice in this increasing class of cases. 
It has been suggested that a mode, not unknown in continen- 
tal countries, might be still more efficacious in reaching, 
the truth. First of all the parties should be separ^tejjy. 
interrogated by the judge in presence of the agents, but not 
on oath, alid then if necessaiy confronted with each other. 
Such sifting of facts might in most of these delicate cases 
render farther ^evidence unnecessary', or where such is 
necessary would greatly limit «its extent by confirming it to 
ascertaining which party, has spoken the truth, and is in the 
right. 
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V.— FINAL REPORT ON PUBLIC PROSECUTORS. 

rpHE liberty of the subject is the illogical proposition with 
which eveiy statesman is met by those to whom a pro- 
posed innovation may promise to prove distasteful. It is, 
therefore, not surprising that the same argument is with 
equal inconsistency urged against him who wduld abolish 
the alleged right of the private prosecutor, a right founded on 
principles peculiarly unconstitutional. The true character 
of crime is one altogether of a public nature, the offence being 
not so much against the individual as against the State. 
When, therefore, the individual has done his duty in giving 
information, he 1|^ at least satisfied that which is required 
of hiiqi_by society.* His ^further proceedings are seldom 
'ictua^ by merely a laudable desire for the well being of the 
&te, ^t by a thirst for vengeance, and for the punishment 
of tho accused as his wrong-doer, rather than the bringing to 
justice of one who has committed a breach of the laws of his 
country.. It is consequently requisite to be reminded, when 
disgnssing the subject of a proposed system of public pro- 
secution, that in all cases the Queen, as the representative of 
the State, is the only prosecutor. 

In T855, nearly twenty years since, we find Mr. Phillimore 
'i^felpducihg his first Bill, dealing with a scheme of public 
- prciiwution, while the public sentiment as regarded it was as 
careless as now. The subject had then been permitted to 
rest quietly since 1845, when the Criminal Law Commis- 
sioners presented their Eighth Report, which, concluding ^th 
a very strong expression of opinion in favouf of the appoint- 
ment of a public prosecutor, attracted no small degree of 
attention at the time, both in the House and in the nev^« 
papers of the day. 

Lord Denman, writing then* in answer to a circular issued 
by the Commissioners, .sEid, “ our procedure for the purpose 
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of preliminary inquiry is open to great objection. The 
injured party may be helpless, ignorant, interested, corrupt. 
He is altogether irresponsible.; yet his dealing with the 
criminal may effectually defeat justice. On general princi- 
ples, it would evidently be desirable to appoint a public 
prosecutor, and I have little doubt such an officer might 
be invested with the necessary powers in such a manner as 
would be freej^from all reasonable objection ; while it pro- 
moted the public interest by insuring the discovery of 
truth.” 

We have now before us, thirty years after the Criminal 
Law Commissioners issued their Report with the above re- 
commendation, the fifth and final Report of the Judicature 
Commissioners on Public Prosecutors. All the Commissions 
agree in their Report (with the exception of the Lord 
Justice Cockbum), so far as it does not ^er to the retistr^^' 
bution of Circuits, a collateral ^enquiry they seem .t& -iufi«s 
entertained. It is a matter of observation, in no little 
degree instructive, that the Lord Chief Justice’s regiarks are 
not dissimilar to those with which he, when Attorney-General, 
received Mr. Phillimore’s Bill, 1856, and promised that, {if 
the Bill was then withdrawn, the Government would take 
the matter into their immediate consideration. 

I9 1874, Sir Alexander Cockbum, as Lord Chief Justice, 
writes in his memorandum to the Report of the Judicature 
Commissioners : — “ I have a high opinion of the police m. 
‘general, but my experience satisfies me that their zeal Bome- 
times leads them too far, and that the getting up of proae^ 
cutions Should not be left to them after the first stage of the 
proceedings — certainly not without proper control.” In 
another plac^ he goes on to say: — "At present where a 
crifhe has been committed, the detection of the offender is 
for the most part left to the police, who generally take the 
matter into their own hands. The result is by no nffeadb 
always satisfactory. Sometimes, led on ly an indiscreet 
zeal, they arrest or cause to le kept in imprisonment, persons 
against whom there is no protff, .and who are afterwards 
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discharged, or against whom on their being brought \o trial 
the proof breaks down. On the other hand, it sometimes 
happens — ^more especially in rural districts — ^that the police, 
from want of skill or intelligence, prove inefficient in tracing 
and apprehending persons who have committed *crime. To 
make the system of public prosecutions complete, every 
case should at the earliest moment be brought to the know* 
ledge, and be subject to the direction and control, of the 
public officer of the district, and it should be compet^t to him 
to intervene at any stage, though in the great majority of 
instances he might deem it unnecessary to do so earlier than 
for the purposes of the trial.’* 

That the present system of detection is inadequate, owing 
to the want of intelligent men able to sift the value and 
weight of evidence, so as to direct the police as to the trust- 
worthy clue, and rel.iable track, was roughly demononstrated 
in the case of Dr. Hessel, in*the spring of last year. It can- 
not be doubted that were such an oflicer as a public prosecu- 
tor present at inquests to examine witnesses, with a view of 
directing the efforts of the police, much fruitless search 
might be avoided, and a zealous body of public servants, such 
as our Metropolitan Police, be saved from the stigma which 
freqifint failures of detection cannot fail to bring upon it. 
It may, perhaps, not be altogether forgotten that the learned 
stipendiary magistrate of Wolverhampton, Mr. Davis, was, 
alter the scandal caused by Dr. Hessel's case, appointed as 
legal adviser to the metropolitan police, at Scotland Yard, 
an appointment previously advocated in the columns of this 
magazine. The present holder, however, has been^liitherto 
conspicuous by his absence from any interference in the police 
prosecutions, a modest reticence we neither anticipated nSr , 
appreciate. We are somewhat ignorant of what his duties 
can consist, equally uninformed are we of what he has done, 
la domg, or is about to do. We do not forget that Scotland 
Yard took to itself considerable «cv6o9 at the time, for the ex- 
periment, and the public were led to understand that such 
powers would be entrusted to the legal adviser as to obviate 
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the nAessity of a public prosecutor for the metropolitai^ 
district, where alone, it was said, such an institution was 
either desirable or practicable. We have, therefore, watched 
with some anxiety for an indication of less misdirected zeal 
on behalf Sf that body. The public knows too well how our 
hopes have been answered. Had the powers of a public 
prosecutor, such as ought to form an essential part of those 
of the legal advisers, the right to investigate the merits of 
a case and the value of the testimony before its being brought 
before the magistrate, been entrusted to him, the adminis- 
tration of public justice and the character of the metropoli- 
tan police force would not hav^e been blemished by so pain- 
ful an investigation as that terminating in the conviction 
for perjury of police-serjeant Brennan. Blinded, as no 
doubt many a constable is, by the preconceived idea that the 
accused mnst be the offender, and by 4fte conception inse- 
parable from the cloth, that their duty is to conVict, it is 
more than possible that, had he been guided at the outset 
by an intelligent mind capable of valuing the testimony 
in support of his theory, and free from the bias which a man 
obtains by intercourse with the witnesses, Brennan would 
never have had the opportunity or the inclination to commit 
such a crime. The heinousness of the crime of pSjury, 
especially when the offence is aggravated by the fact that it 
is committed by a person on whose word the public and the 
^magistrates are bound to place reliance, can find no excuse or 
palliation. At the same time we have little sympathy with 
an abused military discipline which proves generative, and 
fruitful of such opportunities. It cannot be too well known 
that the discipline of Scotland Yard does not admit of a mis- 
tSke. If, on4he one hand, a constable, from a knowledge oi 
the magistrate's peculiarity ,%o frames his answer as to give it 
a colouring to fall in with the magistrate’s mind, or, op the 
^3ther hand, from want of experience, is confused by the 
magistrate’s vehement cross-examination, he dare not :iretract. 
If he has mistaken the meaning, of a question, he must not 
recall his words. If his conclusion of the prisoner’s guilt has 
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proved unfounded or rash, he must not admit it. If) lastly, 
a link in the chain of evidence is required he feels forced to 
supply it. For no mistake must he make, or instant report 
to the Commissioners at Scotland Yard will follow, and he 
will undergo a court martial before militaiy men who brook 
no excuse. 

The scheme of the Commissioners is shortly, ist, that 
there should be a chief public prosecutor with an adequate 
. staff in London, and the means of obtaining legail advice. 
No suggestion whatever is made that he shall be a barrister 
or solicitor, or that he should have had any special training 
for his of&ce. Although he is not to change with the Minis- 
tiy, he is to be liable to be dismissed at pleasure by the 
Secretaiy of State for the Home Department. We much 
fear that unless he is to hold the appointment during good 
behaviour, no suita&je person of attainments will fbe induced 
to accept the office. The insinuation that he should have 
to seek legal advice is ominous in the last degree. No one 
but an experienced legal man can be capable of satisfactorily 
fuIBlIing the duties which will be incumbent on the office. 

gnd. That the Public Prosecutors in the Metropolitan 
district should be attached to the office of the Chief Public 
Prosecutor, and their services available in the district. 

3rd. That the rest of England and Wales be divided.into 
districts, in each of which there should be a sufficient num- 
ber of resident or Local Public Prosecutors, subordinate and 
iin jiw the control of the Chief Public Prosecutor. 

Between these local public prosecutors there is to be a class 
Local Head Public Prosecutors to whomtHfe former 
may apply for advice. In places where the population is 
not the Commissioners consider it woulj} be advisaMe 
to each district contern^al with the p»tty sessional 

division, within which one local public prosecutor would be 
AifAient. They proceed to recommend, that the local publio 
^' piroaecutor in country districts should be the clerk to the 
; jiisticeavjmd that he should be*at liberty to hold other civil 

™ civil matters. The remunera- 
ij’ilpn ^thase officers is to be made by salary, not in fees. 
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, Local Public Prosecutors are not to take up the prosecu* 
tion until after the committal by the magistrates, unless 
otherwise directed by the Chief Public Prosecutor. The 
Report proceeds thus: it should be the duty of the magistrate 
and of the police in any district to call the attention of the 
chief public prosecutors or his substitute to any case which i 
in his opinion may be fit to be so taken up,” to take the 
case up at any stage. We are here at a loss to understand 
whose opin^n is referred to. If “ the Chief Public Prosecutor 
or his substitute,” then how is he to form an “ opinion ” 
until his attention has been called to the case ? and if “ the 
magistrate” and “the police” are referred to, we scarcely 
know which to object to most strongly, the gr am m at ical con* 
struction of the clause, or its substance, making the magis* 
strate and the police the machineiy by which the law is to be 
placed io motion. “ It is, as it strikes pte,” says the Lord 
Chief Justice, “ scarcely consistent with the proper adminis* 
tration of justice in criminal cases, that the police, whose ' 
proper functions are to prevent and detect crime^and to 
apprehend offenders, should be entrusted with the duty of 
'getting up prosecutions;” far less consistent is it for the 
magistrate, to whom the accused has to look for an impartial 
hearing, to have the responsibility of having in any manner 
originjited the prosecution. 

It is at once apparent that, should the above recommenda* 
tions be carried out in the Bill of next Session, but little 
afteration would be effected in the present conduct of cas^.» . 
As no provision is made in the scheme for instructing counsel 
at the Seslions other than at present exist, the evils con* 
sequent on the prosecution, emanating from the clerks to 
locdl justices, wpuld not be lessened by the delay, while com* 
munications are being made te the head office. No system 
can answer in this country which shall not place in the hands 
of* well*qualified responsible gentlemen— barristers or &t*‘ 
tomeys— the charge of certain defined districts. As the 
whole of their time should be levot^ to the joffice it would 
be impracticable for them to be the clerks of petty sessional 
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divisions. As far fewer gentlemen would have tb be em- 
ployed, the expense need not be greater. This position is 
taken by the Lord Chief Justice, who concurs in recommend- 
ing the divisions of the country into districts, but entirely 
dissents from their proposed formation. In hfk opinion the 
area of the country under the charge of the chief public 
prosecutor should be composed of certain definite districts, 
each presided over by a public prosecutor, who should be a 
barrister or solicitor of standing, and required tcb devote the 
whole of his time to the office. With him the police, as 
soon as a crime is known to have been committed, or person 
suspected of crime apprehended, are to communicate, and 
the magistrates' clerks are to be required to forward him a 
copy of the depositions, on commital of the accused by the 
magistrate. 

It is on the piV<tion of the proposed Public Prosecutors’ 
schetrfb that more immediately affects the police in the 
conduct of the case prior to its coming into court, that we 
consider the Report the most weak and undecided. The 
Lord Chief Justice, as usual, shows his superior appreciation 
of the requirements not only of the police in bringing the 
offender to justice, but also for the protection of the subject. 
Still the Commissioners in the early part of their report 
admit there are cases in which it is desirable to have on 
the spot the intervention of a person of superior skill and 
intelligence at the beginning, to test the accuracy of the 
twclustons drawn by the police from circumstances, suggest 
further inquiries, and, in short, conduct himself as an intelli- 
gent attorney charged with the getting up a civil^ cause for 
trial usually does. To be effectual, however, the intervention 
dunM be early ^ for many of the little circumstodtees which ah of 
importance in fixing suspicion on the right person are soon for- 
go^ or lost sight of.** The italics are ours, but the words 
are those of the Report. The subsequent recommendation 
in the portion of the Report dealing with the details of the 
proposed scheme, however, is, that ** the general directioir 
to all local public pibsecutors should be to take up the 
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prosecution of all cases (npt falling within the class which 
shall be defined as those which shall not be taken up without, 
special directions) on the commiftal by the magistratf^ or 
on the finding of a grand jury without any directions ; and 
to report to ^he chief public prosecutor any cases in whictl 
there has been a committal for a crime falling within that 
class, and to take it up, or not, according to the directions he 
may receive. It ought, however, to be within their func- 
tions, and part of their duty, to give advice to the police of 
their district, when applied to at all stages of any prosecu- 
tions.” This is to us the worst feature of the Report, and 
shows that, notwithstanding the apparent promise of better 
things to come in their opening, the majority of the Com- 
missioners have failed to appreciate the anomalous state of 
criminal prosecution as well as its characteristics which dis- 
• tinguish the liabilities of the parties from tl/ose in a civil cause. 
This is, perhaps, the only country where its institutions seem 
to say, that crime is greater against the individual than against 
the State. What we contend is that any system «f public 
prosecution, which docs not remove the supposed sole right' 
of an individual to institute a prosecution, from him to the 
State, and that, without any reservation, will prove utterly 
futile, effete, and nugatory. It is a disgrace to a civilized 
countfy that crimes of the deepest dye, of the most disgust- 
ing nature, of debasing example, should be permitted from 
the dilatoriness, meanness, inability, dislike cf publicity, or 
what not of him who is now the prosecutor, to remain ^n- 
investigated and unpunished. On the one hand the private 
prosecutor may not have the wish to have the case investi- 
gated, for reasons best known to himself, and, on the other, 
it^s eminently>unfair and unjust, to require him to place him- 
self in the position of a comnion informer, and to request him 
to undertake the enormous expense, and incalculable loss 
of time, that the conduct of a criminal case, througli ifs 
preliminary enquiries to its fi^nal verdict entails. 

Let us take a case where, thrqpgh the instrumentality of 
our Detective Poroc, (apparently kept for the purpose), we 
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have induced the unwilling aggrieved party to undertake the 
prosecution, to give the offender into custody, to instruct an 
attorney to conduct the proceedings at the Police Court or 
Petty Sessions, and to aid the police in the^ enquiries, so 
that the magistrate commits the case, with proofs clear and 
decisive of the offender’s guilt to trial at the Sessions. How 
well would the countiy be repaid for the expenditure of public 
time, when the prosecutor finds it to be worth his while, as 
is not infrequently the case, to forfeit his recognisance rather 
than undergo a second time the harass and worry he has 
experienced. Yet under the new scheme, this will be left 
much the same as now. And after the State has been put to 
the expense of getting up the case, and of preparing proofs, 
no guarantee is provided that the prosecutor shall not thwart 
the ends of justice by refusing to prosecute. 

FRANK SAFFORD. 


fl.— THE LAWS THAT REGULATE LONDON. 
By Mr. Serjeant Pulling. 


T ORD COKE remarked, two hundred and sixty years agG, 
that to treat of the laws and customs of London would 


require a whole volume of itself. At this day it is difficult to 
count the volumes in which are contained the various laws 


and regulations specially affecting London. It w<^ld 
certainly be an endless task to enumerate fhe vary ing, and 
often conflicting, provisions by which the London of our 
JinuB is governed. Parcelled out under twenty different 
systems for the professed purposes of local government, into 
districts of all shapes and sizes^ as the occasion of the hour 
suggested, London has for each separate object a different^ 
set of districts, divisions, and subdivisions. A Map of London, 
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with the existing boundaries accurately marked, would pre** 
sent a very fantastic appearance, ^nd it would certainly tax 
the ingenuity of the draftsman. With all the colours of thf^ 
rainbow on ^is pallette, to find distinctive shades for ttt 
ever varying areas, the Map would of course show till 
boundary of the eight cities and boroughs, now constituting 
the Metropolis, with their several wards and subdivisions, 
and the 200 parochial and extra parochial districts of which . 
these are composed. Then, beginning a-fresh with the several 
county boundaries, the area of jurisdiction of the Central 
Criminal Courts of the London, Westminster, and Clerken- 
well Sessions, and the fifteen police courts, the thirteen 
county courts, and finding a satisfactory colour for the 
boundary, designed to distinguish trials in London from 
trials in Middlesex, the draftsman would have to delineate 
t)n the map thus scored over, the territories of the Metropoli- 
tan Board of Works, of the thirty-nine local boards, their wards 
and divisions, and of the thirty-nine Boards of Guardians, 
He then would have to carefully mark out and find distinct 
•colouring for the nineteen police divisions, the fifty-six build- 
ing Act districts, the thirty-seven registration districts, the 
ten School Board districts, the fifteen lieutenancy and mi^tia 
districts, and (more difficult of all to delineate) the dividing 
* of the metropolis for ecclesiastical and eleemosynary pur- 
poses. Such a map, with proper shading to denote therat^ 
of local taxation, would be of very great service, not only to 
all persons taking a part in London local government, but to 
members •of the legal profession, and indeed to eveiy 
Londoner 

Xhe City of London, in Lord Coke’s time,'^housed within 
its confined area of about one^square mile not only the whole 
of the citizens, but for the most part the population of London ; 
a«d for the government and wellbeing of the City so peoptedi 
there existed laws, franchises, customs, and privileges derived 
/rom very ancient times, wb^n London, like all the free 
Cities of the Middle Ages, existed fb ji great extent indepen- 
dently of any superior power. The ancient laws and 
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customs of the City of London, which again and again are 
referred to in Coke’s work% were designed to supersede almost 
all external control ; regulating not only the local govern- 
ment of the City in the most comprehensive ^ense of the 
term— its police, sanitary system, supply of water, light, and 
fuel, its roads and buildings, poor relief and suppression of 

vagrancy, technical education, regulation of the markets and 
exchanges, the shipping and port, the guilds and trade, regu- 
lating apprenticeship, and the relations between* the work- 

men and their employers, the guardianship of oiphans, and 
certainly a great many matters which, at this day, are 
deemed to be altogether beyond the scope of mere municipal 
regulations. 

During the two centuries and a half which have elapsed 
since Coke wrote both London itself, within and without the 
old waUs, and the regulations coming under the designation* 
of the laws of London, have wonderfully changed, and the 
latter certainly increased in bulk and number, as well as in 
character and diversity. In defiance of royal proclamations 
prohibiting the erection of any building upon a new foundation 
within the limits of three miles from any of the gates of the City 
of J^ondon or Palace of Westminster, and other sagacious 
provisions, extramural London has gradually expanded to 
its present dimensions, and the single square mile, which 
constituted the site of ancient intramural London, has come 
to be disused as a place of residence, and to form a smafl 
part of the actual London of our day, a part which, 
abandoned for residential purposes, is now merel}%used as a 
place of resort during a portion of the day for the mercantile 
classes, whose permanent abodes are sp»*'*n^ «ver the w^ole 
area of the metropolis. 

London, properly so-called, now comprises an area of 
«abMt ySfOoo acres, or the ancient area more than ope 
hundred times magnified, and its growth and prosperity have 
certainly not been helped by any system of legislative pro- 
visions. Until 1855 thfvt was really nothing approximating 
to a system of local government for the metropolis. 
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As district after district sprung up, its local government 
was left lor the most pdtt to ‘be provided for by the makeshift 
machinery improvised from time to time by mere local 
schemes. The machinery of the parochial vestries originally 
called into existence merely for the purposes of the man^< 
ment of the &urch and the relief of the poor, was, from time 
to time, altered, patched up, repaired, and extended, so as to 

pass as a substitute for actual municipal governmenti and 
whilst comprehensive measures {or sanitary 

loagjKaltiAtiA vialet ani \\g\il 

was left to the mercy of mere private companies, avowedly 
seeking, at the hands of the legislature, sanction for taxing 
the inhabitants to the largest practicable extent for the 
supply of the necessaries of life. 

The Corporation of the old City of London inevitably 
composed, under the circumstances already described, of 
materials altogether inferior to ^those nfhicTi belonged to it 
when the City formed really the whole of the metropofis, little 
interfered in all this. Year after year they opposed every 
measure of reform likely to affect them. They negfccted the 
River, and the Port, and resisted the formation of Docks, 
abandoning the latter work to the mercy of private com- 
panies, and being at last relieved by law from the con- 
servancy of the River. There have no doubt been at 
all times energetic men in power at the Guildhall, but it is 
nevertheless true that whilst eveiy other municipal corpor- 
jition in the Kingdom was reformed forty years ago and the 
municipal limits extended so as to embrace the whole area 
of the ancient city or town, we owe to the successful resist- 
ance of the Guildhall, to all efficacious and comprehensive 
reforms in the Local Government of London, its present 
anomalous state. 

A recent movement, emarfkting in the first instance with a 
merely private Association, revived the interest felt i^ 
question of London Municipal Reform, and the interest has 
been kept alive by an admirgble paper by Mr. Hare, read at 
* the Law Amendment Society, and»a discussion on the subject 



1132 MODERN PRACTICES OP THE BAR. 

which has been spread over several evenings. In the course of 
three recent discussions on the subject, whilst we have heard 
on the one hand strong expressions of general dissatisfaction 
with the state of things at'present prevailing, and the most 
singular objections on the part of those who having officially 
‘or otherwise personal interests in its continuance, it has been 
well made out that the almost unanimous cry is for uni- 
formity and efficiency in the local government of London, 
and what would inevitably follow, greater economy and less 
local burdens. 

To the legal profession the subject of London local 
government may appear at first sight of secondary 
importance, but on reflection it will be seen that no class 
are so competent to testify to the evils of our present want 
of system, the unnecessary trouble which the conflicting 
provisions of the local enactments occasion, the inconve- 
nience and cost wficch arise from the confusion of districts,, 
and tliti impractUahility, to say the ver>’ least of it, of the one 
thousand and one separate officials whose humours have to 
be studied and conciliated. 


** VIL— MODERN PRACTICES OF THE BAR. 


observed with great gratification that a Wiy com- 
mon and reprehensible practice had been spoken 
of b^ a member of the Bench in a manner bi which it^de- 
serves. When we say that the member of the bench who 
uttered the criticism was Mr. Commissioner Kerr, we need 
*not infer that the criticism to which we allude was com^i- 
mentaty neither to the cusy>m itself nor to those who 
practice it, as Mr. Comipissioner Kerr is only famous for* 
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uncomplimentary criticisms. We do not for one moment say 
that Mr. Commissioned Kerr is never complimentaiy, but 
only that his utterances, when of a contrary nature, attract 
the most attention. 

The practice to which we allude is the well-known prac* 
lice amongst barristers called devilling/* and we think' 
that we cannot do better than repeat here at length the 
description recently given in the Times of what took place 
on the occasion to which we refer : — 

** For upsvards of an hour after the opening of the fourth 
court, at the Central Criminal Court, on Friday, although 
there were four cases for trial on the list, the business was 
at a standstill, owing to the absence in one of the three 
other courts which were sitting simultaneously, of one or 
more of the learned counsel, who were instructed either to 
prosecute or defend the prisoners. After waiting some time 
Mr. Commissioner Kerr observed that it might be thought 
degrading to take a leaf out of the book of Scotch law, but 
»the High Court of Justiciary in Edinburg sat every Monday 
throughout the year for the trial of criminal cases,*and as 
there was consequently no accumulation or congestion of 
business, the court invariably got through its worl^ early in 
the day. In London, however, there were but twelve ses- 
sions in the year, each of which, as a rule, with four courts 
silting, occupied the greater part of a week. The result was 
that the same counsel were engaged in most of the cases, 
and that a number of separate juries had to be kept kiting 
their heels about day after day. Perhaps it might be as 
well in future for the counsel to arrange among themselves 
when the sessions should be held, and then to bring down 
the judges and juries after they had completely made up 
tfieir minds on the point. He thought the disreputable 
practice of counsel who were instructed in cases handing 
their briefs over to others who knew nothing of the facts 
should be discountenanced and stopped. Sir Cresswell , 
Cresswell, an eminent counsel and judge, prided himself that 
in the whole course of his professional career he had never 
hafided over aq^ brief entrusted to him, and it would be well 
if Sir Cressweirs highminded and honourable conduct in 
that respect could be generally followed. The system at 
that Court, by which a few counsel monopolised the wbol^ 
of the business, and then handed over their briefs to juniors 
if it was inconvenient for them personally to attend to them, 
•was simply detestable. He ^ould like to see every prisoner 
insist on being defended by the doynsel whom he had in* 
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stnicted and paid, and by no other, and* he for one would 
listen to any application by prisoners to postpone thdlr trials 
until their own counsel could attend. He believed if he had 
his own way in that court for three or four months, he 
should be able to put it in something like order. The learned 
judge, following up these observations, postponed until next 
sessions a case in which^ the defendant was but on bail, 
where his counsel was then engaged in another court and 
could not represent him. In another case a prisoner said 
his wife had instructed a barrister, whom he named, to de- 
fend him, but he now found that the same counsel was con- 
ducting the prosecution against him. Mr. Coigmissioner 
Kerr said there must be some mistake, for, bad as things 
undoubtedly were, he could not believe that the same counsel 
would undertake to defend and prosecute the same man. It 
was then explained that the learned counsel in question, 
finding that he was instructed for the prosecution, at once 
returned a brief for the defence which was placed in his 
hands. The prisoner enquired if the money which his wife 
had paid was lost*to him. Mr. Commissioner Kerr said he 
hoped not, but it alk^lepended upon certain professional rules 
of etiquette, into which he ct)uld not then enter. A barrister 

E resent said it depended, in addition, upon the common 
onesty of the counsel. Mr. Commissioner Kerr remarked 
that thal^was a long since exploded doctrine, for the fee 
given to counsel was merely an honorarium. With that the 
business of the Court was proceeded with.*’ 

We can only say that the practice so forcibly condemned 
by tl)p learned Commissioner is followed in so unjust, un- 
seemly, and reckless a manner, and that this has become so 
notorious that it is now high time that something should be 
done either by the bench or the profession, or both, to 
check it. 

We propose to remark on the practice of '* devilling,” i.e. 
of one counsel keeping their fees and handing oveik briefs to 
other counsel. The justification universally alleged in favour 
of this practice is that it is absolutely necessaiy, as ^o 
counsel can be aware of the pejriod when a particular case 
will come on in a particular court, and cannot therefore be 
hwflre whether he will or will not be engaged in an adjoining 
court at the time. We quite admit the truth of this argu- 
ment, and we ask no more under the circumstances than is 
quite practicable, t.r., t^a( when a case in which a barrister 
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is retailed is called on at the time he is engaged on another, . 
that he shall not be allowed to hand over the brief to a 
brother barrister, but that he shall be compelled to band 
back brief and fee to his client, and that he shall be equally 
compelled to^do this as soon as he has reasonable notice that 
he cannot personally attend to both. The well-known in- 
stance of Sir Cresswell Cresswell, alluded to by Mr. Commis- 
sioner Kerr, is a sufficient proof that this course is perfectly 
practicable, as very few men who practice the modem ini- 
quity can*boast of so large a practice as was his. We 
must, however, not foiget that to carry out this rule so as to 
give the client the full benefit of it, counsel must be prepared 
to act up to the true spirit of the rule, and not seize upon 
every possible excuse for retaining a brief till the last mo- 
ment. We quite admit that ai^ unscrupulous counsel may 
so act as to render such a rule of small benefit to the client, 
but members of the English Bar^ire called upon to be and 
are supposed to be conscientious and right-minded men, and 
it is only on the supposition that the rules of the bar are to 
maintain such a standard that we now write. 

But this matter may surely be looked at from a common- 
sense and every-day point of view — from the stand-point of 
common duty and common honesty between man andean. 
It is absurd to talk of the “ etiquette ” of the bar in a matter 
of tHis kind. The etiquette of the bar was never intended to 
cover or assist dishonesty and swindling. The duty of evety 
man who undertakes any business in any of the daily walks 
of life is to take care that he can attend to it, and to five 
notice of,^he fact as soon as he sees an improbability of his 
being able to do so, and it is the duty of the person under- 
tqjcing the business to find out this probability or improba- 
bility. How Is it possible for a client to go over all the 
engagements of a member of the bar, and conclude whether 
^e can attend to a particular case or not ? It is imposyibjp 
for a client to learn either the engagements of counsel or 
their nature. It is the duty of counsel to learn this, and to 
distinctly inform their clients of ‘any improbability of their 
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being able to attend to the business intrasted or offered to them, 

‘ and they should not be allowed to kdbp briefs unless they are 
certain of being able to attend to them. The client, moreover, 
should be informed of tftis in time to instruct any other 
counsel before the case comes on. This is nothing more 
than the rule of diligence, which is exacted in *all the daily 
business transactions df life. If the counsel first engaged 
chooses to recommend any other barrister as a good man to 
conduct the case, this is a matter for him to consider solely, 
so far as regards his own personal dignity. Etiquette has, 
however, veiy properly dealt with this kind of conduct in the 
past, and though the rule is now much disregarded, yet it 
was considered, at one time, as against the rule of pro- 
fessional good manners fur one counsel to recommend 
another. This, however, is not a matter of right and 
principle, but is* one of pure and simple etiquette or good 
manners. 

Thefe is, however, amongst the privileges of the bar one . 
privilege which forms a very strung reason why counsel 
should Jlbrsunully attend to every case in which they accept 
retainers, and that is that injured clients have no right of 
action against their counsel, however negligent and careless 
the^ may have been. This immunity on the part of counsel 
should make them more, and nut less, circumspect, lest their 
clients should suffer any loss or injury*. 

It may be asked wh<at is the remedy for this state of 
things. To suggest the remedy is easier than to effect it. 
The real remedy is the adoption and cultivation of a high 
and honourable spirit amongst the bar. We are I'lad to see 
that Mr. Commissioner Kerr has promised to do his best to 
defeat the practice. The remedy promised, however, can 
only partially meet the evil, unless he can persuade all other 
judges to do the same. The dnly effect of the learned Com- 
missioner's threat will be that counsel will do what they can 
■to keep their defended cases out of his court, and if t&y 
cahnot do this then they will gttend to those which are in 
his court to the neglect of those in other courts. 



MODERN PRACTICES OP THE BAR. 

* 

The public, however, and their solicitors are to some 
extent to*blame. They flo not trouble themselves to discover 
counsel who are both' disengaged and competent. There 
are plenty of this class to be secured. Both the public and 
sqlicitors rush to persons with wide reputations, more fre* 
quently whosi only recomme ndation is that their name is 
often heard, who manage the newspapers, and who often 
rather play before and to the public, instead of advocating 
their client’s case. It very frequently happens that one of 
these gentlemen is retained in many defences at country 

quarter sessions. There are two courts : Mr. is stated 

to be defending in the next court when another case in which 
he defends is called on. The Court refuse to compel counsel 
to hand over defences. Why ? we ask. Are there not upon 
all the ses.sions in England more men than one who are 
competent to defend a prisoner ? We ventlire to think that 
•there are plenty of counsel who are ableaCb defend a prisoner 
well, although there are very few who have that fadlity of 
presence and faculty of persuasion that they can secure an 
acquittal against the strongest odds. This is nc^right of 
any man. Let the Court insist on every case coming 
on in its order, no matter who prosecutes or who defends, 
and let prisoners* insist on having either their money 
back or the services for which 'they have paid, and* the 
monopoly at present maintained by unscrupulous and weak- 
minded counsel would at once disappear. 

• We are much pleased to see our learned contemporary. 
The Law Times, pointing out the exact position of this 
question. ^ * 

“ It is hardly credible that in court business junior barristers 
should lend themselves to support a monopoly which is a 
SUM barrier to their own legitimate progress. It becomes 
the more astounding when the result proves that the public 
will, if possible, employ th^ monopolists notwithstanding 
repeated disappointments. Without the assistance of the . 
bnefless barristers the monopoly would come to an end, tn#> 
the briefless would become practising barristers. These 
gentlemen prefer, however, ta work for nothing on the bare 
‘speculation that they may captivate the attorn^ or the 
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public, and they persist in it in spite of the evidences of all 
their senses that it is to a large extent if not entirely vain. 
So long as the briefless barrister consents to devil,” so long 
will the monopoly flourish to the detriment of the public and 
the Bar, unless the Jud^ess take cognizance of it and not 
only denounce it, but place difliculties in the path which 
shall render its continuance practically impossible.** 

We strongly recommend the above remarks to the junior 
members of the bar. We would appeal to them to resist the 
temptation of making an appearance of doing business, by 
earning a living for other men who are, in nine cases out of 
ten, both unable and unwilling to help them. 

Our remarks upon this subject are, on this occasion, veiy 
short. Very much might be written on the matter, and we 
hope, at some future and early date, to treat of the cause and 
cure of this professional misfortune. 

''BOOK REVIEWS. 

Law h A SciBNCB and as an Art : an Introductory Lecture 
delivered University College at the commencement of the 
Session ^874-5, by Sheldon Amos, M.A., &c., &c.. ( London : 
Stevens and Sons. 1874.) — What has chiefly struck us hitherto 
in Professor Amos's writings is the presence of a good deal of * 
talk about science and the total absence of the scientific spirit. 
Pro|jtsssor Amos has probably felt this himself, and seems to have 
composed the present lecture with the view of shewing that he 
does really know what science is. Let us examine his definitions : 

** If a number of rules have to be understood, and perhaps com- 
mitted to memory, for the use of immediate action, the branch of 
knowledge with which these rules are conversant appears in the 
cfiiracter of, and is likely to be styled, an Art. If, on the other 
hand, the branch of knowledge is being tracked to^its origin, 
either in the necessities of the human mind, or in the sequence 
of outward nature, and a sort of mental pause is interposed between 
the moment of contemplation and that of turning the acquisitions 
to ptactical account, then is the branch of knowledge recognised 
as, and named, a Scisnes rather than an art.’* One essential 
quality of a definition is that it must 'employ terms which are 
Teither unambiguons or have been already defined. Now, in ^e 
above definition of science” the phrase ** branch of knowledge 
is being tracked to its origin,” is most ambiguous, for it mayb 
either mean that the ultimate cause of ^e phenomena is being 
investigated, or that we are relating the history of the investiga- 
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tions themselves. If Prmessor Amos means that science con* 
sists in the discovery of the ultimate cause of a given clast of 
phenomena, we can only say that wif do not agree with him, for 
that is the business of philosophy. The accepted definition of 
science as a collection of generalisations existing more or less 
separated, i.e., without the ultimate connecting link supplied 
by philosophy,* seems to us more exact and more satisfactoiy 
than the one given hy Prof. Amos. If we wished to bring out 
the side of scientific investigation which is practically the most 
important, we should say that science consisted of generalisations i, 
based on accurate data. No one who has read any of Professoi^ 
Amos’s writings can wonder that this point has escaped 
attention. It is true that whenever he wishes to throw dust in*^ 
our eyes to hide the weak points of one of his pet theoFtts\he 4 
calls the subject matter of investigation a fact,” but ftlf facts 
in the scientific sense he has a supreme contempt. We pointetf 
out, in reviewing his Science of Law,”t <he ex^aordlnaiy 
inaccuracies in matters of detail occurring ijj^very cha* Thia.*^ 
alone is enough to make us cautious in accepting any ^ieU bliP 
the question of science from his mouth. When Professor Amos 
is not brought face to face with obdurate facts he inmott lit his 
element. His remarks on the different modes of observation in 
the moral and physical sciences, and on the relation of law to 
sociology, are fair and judicious. It is probably useless to protest 
against law being called a ** full-orbed science,” and ** a great 
force generated, at the first, by the joint operation of ph^ical 
needs, social impulses, and moral claims.” Professor Amos 
canndt help using strong language, but it would be convenient to 
have a glossary of his scientific oaths, so that we might know 
yhen to neglect them. 

Early English History, by John Pym Yeatman, of LincoTn's 
Inn, BarrISter-at-Law. ( London : Stevens and Sons. 1874 .)— 
Mr. Yeatman writes with all the spirit of a true antiquaiy. He 
h^ an ardent appreciation of his subject, and pursues it with a ^ 
keenness and as zest known only to those who have for some 
time indulged in antiquarian research. Perhaps there is no Study 
so repulsive at first or so fascinating after a time. Indeed, it is 
useless to argue with an antiquary possessed of a theory. Am h# 
sees beauties in matters that to the common herd of mankind 

Herbert Speoosr's ■* jriis| Frisoiples,** 182. 
t Imw UaQMtmt for AsgSit, 1874. 



BOOK REVIEWS. 


1140 

appear vulgar and unattractive, so does he find latent analogies 
and germs of laws and codes in what a less learned person would 
regard as a mere chapter *of accidents. This is fortunate for 
antiquity. As a biographer is unlit for his work, unless he re- 
gards his hero as one of no common endowments, ^so the student 
of antiquity would lack the energy necessaiy to extract the pre- 
cious nuggets from the ancient quarts, unless he expected to find 
a treasure blow of the hammer. Mr. Yeatman*s work 

accordingly tumil up much fertile soil, and, though we do not 
concur in his main views, yet we willingly recognise^the general 
value of his treatise. 

Its main object seems to be to unearth those jural elements 
that lie deep at the bases of our laws and to assign them, if 
possible, a British rather than a Saxon origin. In this aim he is 
undoubtedly nearer the truth than those writers, and they are 
legion — including even the great Blackstone himself — who 
ascribe a Saxon otigin to our common law. That law, however, 
is wholly Norman qjid British, the Saxon elements only making 
their amarance as special customs here and there — rari natantes* 
— in Kent and a few other places. Now the essence of Common 
Law is general custom, and opposed to local usage, and the 
general customs of England are all of Celtic growth. Mr. 
Yeatman, however, we think, attributes too little influence to the 
Nprman element. Yet it was to Norman jurists rather than to * 
British remains that our Common Law owed its rise. This is an 
important point ; for, though the Normans were of Celtic stock, 
in the main, notwithstanding their invasion by Teutons, and 
were thus of the same blood as the ancient Britons, yet the 
Norman Jurisprudence was Roman, while the British of course 
was of the archaic type common to all tribes that do not enj^ 
extensive foreign conquests or ^rade. That Bracton was familiar 
^ wMi the works of Justinian is clear from his interpolation of 
whole sentences verbatim from the consolidations of <the Roman 
codifier, although the discovery of the MSS. at Amalphi was 
subsequent to his time. The usages commonly attributed to 
the Saxons, such as trial by jury, are really due to the KomSns, 
whtf in the third era of their c^vil process, that of the extra- 
enlMfia yudicia Law had the respective provinces of judge and 
Jtti|r clearly distinguished. Mr. Yeatman, then, is right in t^e 
negative side of his position — ^that our Common Law is not of 
Saxon origin. But there is moij^ reason to object to his positive 
theoiy, that our jurispru^nce is'largely indebted to British'" 
customs. 

However, Mr. Yeatman has,, from the copious citations of 
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authorities referred to in his book, shown that his opinion on this 
point is not to be lightly contemned. He ** found so much* in 
our law which clearly could not be referred to the Romans, but 
which was obviously of much older date than the period of their 
occupation, that he looked farther into the matter, and satisfied 
himself that to British institutions alone are the bulk of our laws 
to be attributed.*' This is the leading position of his book. He 
considers that our Common Law is indigenous, and that the 
traces of Roman learning in the works of Bracton and Fleta only 
indicate that^he Norman lawyers engrafted foreign rules on an 
indigeneous stock. This is possible ; but he does not give a 
sufficiently copious induction of instances to prove that the bulk 
of our ancient coppus juris was British and not Norman. 

It seems that prior to the code of Homell Dda or Homell the 
Good, the Common Law of Britain was literally unwritten, and 
** reposed in the breasts of her sages," just as many a secret 
now slumbers on the bench, which can only be evoked at the 
peril of an inquisitive litigant. However, it^^ certainly curious 
*to learn how, as Mr. Yeatman describes (p. 27), Homeirs jury 
of twelve from each cantrene ** were summoned to declare and 
enunciate the law as it existed,'* (the very precedent followed by 
William the Conqueror, when he undertook to asceflain and 
govern by the Common Law). 

* On another endeavour to show that the nationality of England 
is Celtic or British, and not Saxon, the extension of the Saxon 
tongue to all ranks is, indeed, no evidence that there was a (ptal 
merger of the preceding weaker element in the Saxon ** re- 

• mainder nor is it unlikely that a larger proportion of the Eng- 
lish race is Celtic either through the old British or the more 
recent Northern element But it is unlikely that the Angles 
wVe Celts, or of a different genus from that of the Saxons, 
although Mr. Yeatman can quote authority for this view. iTis 
descriptioi^f the influence of Roman jurisprudence on modem 
laws indicates much literary grace and skill. “ The influence,*’^ 
he observes, of Roman institutions, of Roman thought, and 
RoAan languagg, still remain. Rome did not die. She still 
lives ; and we feel her influence jn every act of our lives. Her 
wondrous powers, whkh had a divine origiA, were reinvigorated 
b)^ the sublime principles of Christianity, to which she was« 
directly alied by her later emperors. What a contrast between 
the influence of Rome and the b|rbaric influence of the Saxons I 
Whilst dominant here, th^ did unfortunately more to upheave 
and overthrow .the very status of social Mfe Th^ destroyed life 
and property, instead of conserving it. They bmtalised the 
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morals which Roman degeneracy had vitiated. They darkened 
the intellect, and destroyed^the literature which Rome had spared 
and embellished. And when they departed —when the sword of the 
fiercer and nobler Dane wclbnigh exterminated their race— they 
left nothing but a terrible shadow behind them/a hideous me- 
mory, which, though it cannot instruct, may still appal — the 
spectacle of a superior intellect degraded by brutal vice — the 
vision of a fallen race." 

Our author appears to he quite at home with the laws of 
Athclstan, the Saxon Chronicle, William of Malmq^bury and the 
whole series of ( 'ommon Law records, which, as he very properly 
suggests, ought to be indexed at once. No one certainly could 
be fitter for directing such a project than Mr. Yeatman. His 
book shows ail ardent love for ancient research, and though we 
consider that he attaches too much value to everything British, 
yet, considering how few writers draw off their attention from the 
more popular Sa*.xon, we are not sorry that Mr. Yeatman has had 
this bias. It is on^a zealous advocate that can show the Briton 
in his, true character besidc^i the more successful Saxon. 

From the few extracts we have given, it is clear that Mr. Yeat- 
inan is a rhetorician and a poet of no mean order. If even he divests 
his thoughts from the Common Law, a boundless and more 
fertile field will lie before him in the domain of general literature, 
i'ritical investigation must be carried on in a very calm fashion, 
and the philosphic historian is presumed to be as calm, if not as 
iniV)iniate, as the niumniieH he is dealing with. Mr. Yeatman 
has too keen an appreciation of what he regards a.s the truth to 
exhibit the orthodox inditVerentism, which is now a characteristic 
of the learned. On the other hand, without the “ afllatus," no 
interest can be imparted to antiquarian research. Mr. Yeatman 
certainly has all the qualities that constitute a vigorous writer, 
.^drawback to his work, however, is not that he has taken an 
unpopular side, but that he attaches too much importance to what 
may have been only accidental coincidences. It is to be 
remembered, however, that down to forty years ago locomotion 
by sea was not much more rapid than it was in the time di* the 
ancient Britons. It is not very^im probable, then, that these had 
their foreign correspondents, even in learned Greece. We are 
SLft to consider that the Britons were penitus iota orbe remoti; 
yet they could in a few weeks have visited the classic lands of 
the East, and there have given and received literary gifts. There 
is not, then, anything improbatiie in most of Mr. Yeatman's views 
on these points. 1 1 is v:ork at all events indicates great facility 
of composition and an intimate familiarity with all the leading 
arcana of Celtic lore. 
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AMERrSxy Law REvffew, October, 1874. (Boston : Little, 
Brown, Sc Co.) The American Law Revieit^ for October, 1874, 
contains, as usual, an attractive collection of miscellaneous legal 
articles. The Arst relates to the highly interesting question of 
International ^opyright, in connection with the leading cases of 
Jefferys v. Boosey^ 4, H.L.C., 815; and Routledge v. Stone, 
L.R. 3 ; H.L.C. xoo. It is a pity, certainly, that publication 
must be made within the United Kihgdom, under the Act 5 & 6 
Viet., even though the author be within the possessions of the 
Crown. Nor does it appear that there is any dilTerence between 
the effect of^ & 6 Viet, and the 8th Anne, as far as relates to the 
subject of the residence of foreign authors. The article in the 
Review, after considering the status «)f foreign writers in England, 
reviews the rights of alien authors in the United States. The 
writer has grappled with the salient points of these questions in 
an able manner, and concludes by warmly advocating an Inter- 
national Copyright Law — a work in which most authors in both 
hemispheres will heartily join. The trial of w/lliam K. Uddezork 
furnishes some melo-dramatic matter which^greeahly diversifies 
the legal miscellany. “The Wisconsin Railroad Acts,” and “the 
Law of Adoption ” constitute topics that highly interest American 
citizens. Adoption appears to be a very general practice in the 
United States. Since 1851 a great number of States have legis- 
lated on the subject. The original matter in the Review is not 
very voluminous, but the quality of the articles is excellent, and 
not the less so that they arc composed in a simple style, without 
much resort to rhetorical embellishments. 


A Magisterial and Police Guide, by Henry C. Green- 
wood, Stipendiary Magistrate for the district of the* Staffordshire 
Potteries, and Temple (’. Martin, of the .Southwark Police Court. 
(London. Stevens and Haynes. 1874.) At the present moment, 
when considerable attention is being paid to summary procedure 
before magistrates, this ** Magisterial and Police Guide ” is 
specially welcome. In a handy and convenient alphabetical 
fonn, the learned editors have placed before the reader, not only 
the general law affecting Justices of the Peace, but the enact- 
ments which are in force in the metropolis alone. 'Miis, so far as 
we are aware, has never before been attempted. To those who 
dR not possess convenient opportunities for referring to*thJ 
statutes themselves, the accurate transcript of sections which 
has been adopted will be simpl/ invaluable. 

The work includes all the legislatibn^ affecting the subject of 
criminal law, passed during the last Session, while cases are 

* 73 
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cited down to the date of publication, the and November. 
We have, therefore, the latest notes on the recent Licensin;' 
Act, as well as the text itself. The entire plan of the work shows 
that its compilers are practical men, who have felt the difficulties 
of reference in such works as the last editiop ofcBums. The 
index is most unusually clear, and ample. All sections on pro- 
cedure are collected together, in one chapter, which will be found 
a useful guide to that often-times puzzling matter. The chapter 
on ** arrest " and ** constructions," set out under the heading 
** constables," is comprehensive and clear, a not unimportant 
point in a book which professes to be a Police Guide. The 
marginal notes on each section show, at once, the Act to which 
reference has been given, while the editors have not contented 
themselves with referring each case to one set of reports, but 
give every report in which re‘erence to the case is made. For 
example: v. Hudson — 8 Cox, (*C. 305—6 Jur. N. S. 566; 

2 L. T , N. S. 263*; 29 L. J. M. C. 145 ; 24 J. P. 325. 

Among some of^hc more notable subjects, great attention 
seems to be paid to Dangcpfms Goods, the many and difficult 
provisions of Factory Legislation, the Intoxicating Liquor Laws, 
Larceny, the law relating to Masters and Servants, the Metro- 
politan Police, and Hackney Carriage Acts. 

It is difficult to give, in a short notice, any accurate idea of a 
work of nearly one thousand pages, especially so immediately 
upon its publication, but we trust at a future time to more closely 
analyze the ** Magisterial and Police Guide," with a view to assist 
the editors in their desire to correct any inaccuracy or omission in 
future editions. The work has been very appropriately dedicated 
to S r Thomas Henry. It has been clearly printed on good 
paper, and reflects great credit on the publishers. The moment 
for its appearance (no new edition of Stone or Oke's works havirig 
appeared) is most opportune, and we cannot but believe that the 
** Magisterial and Police Guide " will be found nr>t only of 
great value to magistrates and the police, but to the legal pro- 
fession, all local authorili(*8, and legislators, as well as to that 
portion of the public who desire to study the law^ of their coifAtry 
in an easily available and practical form. 


o The Real Property Acts, 1874, with Explanatory Notj^s, 
l)y W. T. Charley, D.C.L., M.P. (London: H. Sweet. 1874.)— 
This is a highly interesting collection of the Real Property .Acts 
passed last Session. It woqld seem that the harvest of legislation 
is best reaped in calm wd'ather, and not when a tempest of political 
debate is disturbing every thing aj-ound. Every person not an M.P. 
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must nave regarded the last session as a sort of casus omissus or 
dies non, considering the vei^ quiet way in which it passed by, 
compared with the turbid -sessions* of preceding years. Yet, 
judging by Mr. Charley's manual, the year has not been barren 
of results in the way of law reforms. These are noted by the 
author in a light, agreeable manner. Sometimes he comments 
upon a leading case with all the art of an accomplished lawyer, 
and anon he treats the reader to a fragment of Parliamentary 
debate. The book has thus some pretensions to be regarded 
as light reding, while it certainly is as useful as it is 
interesting. 

The second Act in the collection is the Personation Statute 
passed in the interest of infant heirs who may be threatened 
with visitors from Australia. It seems strange that such an en- 
actment has been deemed necessary. Granting that personation 
in order to obtain|^operty ought to be deemed a serious offence, 
the previous state of the law would seem to ha^ suBiciently pro- 
vided for the result. The present Act, however, appears to have 
the peculiar advantage of ** not expsessly connecting the person 
personated with the ownership of, or right or title to, the property 
which the guilty person seeks fraudulently to obtain." Nor will 
it be material that the party personated is dead. However, if 
the maxim ubi Jus ibi remedium had any real significance in our 
law, such enactments ought to be deemed unnecessary. 

When Lord St. Leonards had the Illusory Appointments Act 
passed it was seen that a coping-stone was wanted to conyilete 
the structure. This has been added by the 37 & 38 Viet., c. 37, 
so that it is no longer necessary to give, at least, a memorial 
stone to every object of a power not exclusive in terms. The 
Real Property Limitation Act, which shortens the period for 
Ift-inging ejectments on title from twenty to twelve years, is open 
to question, in respect to the prudence of the measure, ft is. 
true tiiat g person beyond seas may now return in a few days. 
But the attractions of a foreign domicile are a greater impedi- 
ment than wind and more to a speedy return. The pines of 
Canada cost more labour in the felling than in their carriage to 
England. So is it with the voluntary exile. However, the^ Act 
does not come into operation until 1879. The Vendors' and Pur- 
chasers’ Act, c. 78, is founded on a similar principle. Secti^ j 
nlTay raise some doubts as to whether it does not apply to a joint 
tenant trustee dying. But the better opinion, we think, is that 
the section will be construed at applying only to sole trustees. 
Mr. Charley’s brochure is a creditabl! Qpiformance, and is neatly 
prepared with a table of cases and index. 


73—2 
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Thr Jurisdiction and Practice op the Supreme court 
OP Judicature and op the Divisional Courts under the 
S uPEKMB Court op JudioXtuee Act, with an Appendix of 
Forms, Rules, and Regulations. By Herbert Ayckbourn, 
Solicitor. (London : Wilcox & Son. ip 74*) IShis book was 
written, to use Mr. Ayckbourn's own words, to give ** a concise 
and practical arrangement and exposition of the Act (Judi- 
cature Act, 1873), and of the rules and orders issued, in 
pursuance of it," and we may congratulate him on having 
executed his somewhat laborious task in a manner %ely to be of 
use to the profession. The arrangement of a book of this 
description, in such a manner that the difficulties of reference 
are reduced to a minimum, is, of course, the first object to be 
attained, and Whether this has been effected or not, is, of course, 
the test of its value. We do not purpose giving a sketch of the 
plan of the work, or of interpolating any remarks of our 
own. Our readers may judge for themselves what is 
likely to be its projpable use as a book of reference. We 
do not discern any Startling novelty in the method of com- 
pilation^of the volume before us, but it does not suffer in our 
eyes on that account. 

As the judicature Act may be taken to consist of three parts, 
each distinct and yet belonging to one another, it is very con- 
venient to have them dovetailed, as it were, each subject treated 
of under its different heading. This Mr. Ayckbourn has done. 
Thus are brought together the three parts of the Act we 
refer^to in the body of the Act itself, the rules of procedure con- 
tained in the schedule, and other rules and regulations issqpd in 
pursuance of the Act. For the purpose of convenience the Rules 
of Procedure are referred to as rules, and the regulations as 
orders. 

It^ would be useless for us to go through the whole of this 
volume, or, indeed, to do more than we have already done. The 
Act is taken section by section, and the rules and regulations are 
throughout arranged so that each section is appropriately 
explained. At the end of the book we find forms of proceedings, 
and also the rules of court set out in full, ancl we think Mr. 
Ayckbourn would have added to the value of his work if he had 
set out the rules of procedure contained in the Schedule of the 
Jfet^n the same form. ^ 
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BAR EXAMINATIONS. 

Michailmas Term, 1874. 

At the general examination of students of the Inns of Court, held 
at Lincoln’s Inn Hall on the sand, 23rd, and 24th ult., the Council 
of Legal Education awarded certificates of having satisfactorily 
passed a public examination to Mr. Yarborough Anderson, and 
Mr. James William Best, of the Inner Temple ; Messrs. Henry 
Burton, Frederic James Cornish-Bowden, John William Gustave 
Leo Daugars, Stephen Herbert Gatty, George William Gillow, 
Allan Gilmour, and Francis Frederick H^i^dley, of the Middle 
Temple ; Mr. Daniel Robert Fearon, and Mr. Charles Albert 
lanson, of Lincoln’s Inn ; Mr. William Isard, of the Inner 
Temple; Messrs. Yves Pierre Antoine Jollivett, Henry Kisch, 
and David Law, of the Middle Temple ; Mr. Andrew Lyon, of 
Lincoln's Inn ; Mr. Edward Marjoribanks ^nd Mr. Herbert 
^ Percival, of the Inner Temple ; Mr. Hugl^£dward Pigott Platt, 
of Lincoln's Inn; Messrs. Walter Byton Prosser, Arthur George 
Rickards, Arthur William Roberts, ^nd Ernest Frederick 
Silvester, of the Inner Temple ; Mr. Richard Meares Sly, of the 
Middle Temple ; Mr. Julian Russell Sturgis, of the lnnd( Temple ; 
Mr. Herbert Travers Tamplin, of the Middle Temple ; Mr. John 
Bayldon Walker, of the Inner Temple; Mr. Arthur Thomas 
Waring and- Mr. Thomas Rolls Warrington, of Lincoln's Inn ; 
Mr. William Wasteneys, of the Middle Temple; Mr, C||arles 
Newman Watts and Mr. Charles Henry Woodruff, of Lincoln's 
Inn. * At an examination of students of the Inns of Court, held at 
Lincoln’s Inn Hall on the 26th and 27th ult., the Council of Legal 
Education awarded to Mr. Abbas Shumsoodeen Tyabjee, of 
Lincoln's Inn, a certificate that he has satisfactorily passed an 
examination in Hindoo and Mahomedan Law and Laws in forje 
in British£ndia. 

CALLS TO THE BAR. 

Michaelmas Term, 1874 

Tfie following gentlemen have been called to the Bar 

Lincoln's /»».— Daniel Robert Fearon, Esq., M A., Oxfoid ; 
Douglas Close Richmond, Esq • M.A., Cambridge ; Thomas 
Middleton Rogers, 'Esq., B.A;, Oxford; John Baddeley Wood, 
Esq., B.A , Oxford ; Heniy Ra#, Esq., B.A. and LL.B., Cam- 
bridge ; Heniy Edward Hirst, Esq ,• M.A and B C.L , Oxford ; 
Charles Benjamin Bright Maclaren,*E8q, M.A., Edinburgh; 
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William Webb Spencer Follett, Esq., <3 A., Cambridge ; Hu^h 
Heugh Riach, Esq , Magadelen College, Oxford ; William Henry 
Glover, Esq., Esq, LL.B^, UniveAity of London; William 
Michael Spence.'^M.A , Cambridge, Fellow of Pembroke College ; 
Edward John Payne, Esq., M.A , Oxford, Fellow of Unixersity 
College; John Haviland, Esq., M.A , Cambridge ; Reginald John 
Lake, Esq,, 13. A., Oxford ; Charles James Tennant Dunlop, Esq., 
M.A., Oxford; Francis Henry Pitt-Taylor, B.A., Cambridge; 
Robert Edward Hallett Holt, Esq. ; Edward Fortescue Torriano, 
Esq.; Madgwick George Davidson, Esq., M.A., Oxford; William 
John Tanner, Esq., B A., Oxford. 

Inner Temple, — Oliver Alexander Ainslie, Esq., London ; Chas. 
Henry Walton, Esq., Oxford ; Herbert Cary George Batten, 
Esq., B.A., Cambridge; Charles Awdry, Esq., M A., Oxford ; 
Ernest Frederic Silvester, Esq., Oxford; John Heywood John- 
stone, B.A., Cambridge ; Francis Medland Phillips, Esq., Asso- 
ciate of King*s College ; Robert Chellas Graham, Esq., B.A., Cam- 
bridge; Heigh wa^ Jones, Esq., jun., LL.B., Cambridge; Edward 
Boycott Jenkins, Es^ B.A., 0.xford ; Rudolph Eyre Melshcimer, 
Esq., BJV., Cambridge; WilKam Pickford, Esq., BA., Oxford;* 
Cecil Francis Parr, Esq., Oxford; Charles Tyrrell Giles, B.A., 
Cambridge ; Goodwin Young, Esq., B,A., Cambridge ; Arthur 
William Roberts, Esq., B.A., Oxford ; Arratoon Carapiet, Esq., 
B. \ ., Cambridge ; John Alexander Apear, Esq. ; William Edward 
Norris, Esq. ; David Jardine Jardine, Esq., B.A., Combridge ; 
William Frederick Alphonse Archibald, Esq., M.A., Oxford; 
Hemgy John i.'hurch, Esq. ; Thomas Latham, Esq., B.A., Cam- 
bridge; Cecil Isaacson, Esq., B.A., Cambridge; Edward Majorr 
banks, Esq. ; John Frederic Clerk, Esq., B.A., Oxford ; Charles 
Edward Jones, Esq.; James Bigg Porter, Esq. 

Middle Temple, -Robert William Taylor, Esq., University of 
London, B.A., holder of the First Studentship f^rom the Council 
of Cegal Education in May, 1874; John Fletcher Moulton, Esq., 
of Chriat*s College, Cambridge, Fellow and Lecturqf; Arnold 
Jeffries Cleaver, Esq.; Stephen Herbert Gatty, Esq., of New 
College, Oxford ; John Temple Ashwell Cooke, Esq. ; Robert 
William Broomfield, Esq. ; Walter Annis Attenb|prough, Esq.? of 
Trinity College, Cambridge, B.A.«; George Humphreys, Esq., of 
Queen's University, Dublin, B.A. ; William James Howard, Esq., 

*]«rinity College, Dublin, B..A ; George Osmond Beeby, Esq. ; 
Charles William Buller, Esq., of All Soulb' College^ Oxford, 
B.A. : William Davey, Esq., of Jrinity Hail, Cambridge, B.A. ; 

^ Sir David Lionel Salomons, ^of Caius College, Cambridge, B.A. ; 
Frank Normandy, Esq. ; Thomas Alfred Spalding, Esq. ; Henry 
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Boyes M^gliston, Esq. ; ^ohn Gerard Laing, Esq , of Clare Col* 
lege, Cambridge, B.A., and London University ; Charles Heniy 
Marriott Wharton, Esq. ; Bavid Alfred Aird, Esq., of St. Mary 
Hall, Oxford ; Yves Pieare Antoine J^llivet, Esqt 
Grays Inni — Francis Phillips, of 96, Gloucester Crescent, 
Hyde Park, Middlesex, ]the only surviving son of the late Charles 
Henry Phillips, F.R.C.S., of 6, Trafalgar Square, Brompton, in 
the said county. 


COUNCIL OF LEGAL EDU 'ATION 
Hilary Examination^ *875. 

The attention of students is requested to the following rules : — 

As an encouragement to students to study jurisprudence and 
Homan Civil Law, twelve studentships of one hundred guineas 
oach shall be established, and divided squally 'fntu two classes ; the 
first class of studentships to continue for two years, and to be open 
for competition to any student as to whom not more than four 
terms shall have elapsed since he kept his first term and the 
second class to continue for one year only, and to be open for 
■: competition to any student not then already entitled to a student- 
ship, as to whom not less than four and not nore than eight, terms 
shall have elapsed since he kept his first term ; two of each class 
of each studentships to be awarded by the Council, on th6^ re- 
commj^ndation of the committee, after every examination before 
Hilary and Trinity Terms respectively, to the two studentships of 
each set of competitors who shall have passed the best examina- 
tion in Jurisprudence and Roman Civil Law. But the committee 
shall not be obliged to recommend any studentships to be awarded 
if the result of the examination be such as in their opinion not 
to justify their recommendation. Any student admited before 
.January 1, 1873, sh .11 be entitled to compete for the studentships 
aboiie mentioned ; provided that at the time of his examination 
not mpre than eleVen terms shall have elapsed since his admissjon. 
No student admitted after DeceAiber 31, 1872, shall receive from 
the council the certificate of fitness for call to the bar required by 
t!id four Inns of Court, unless he shall have passed a satisfaetdry ^ 
examination in the following subjects, vis., i. Homan Civil Law ; 

Law of Real and Personal Prdperty ; and 3 Common Law and 
Equity No student admitted after December 31, 1872, shall be 
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iMibEdtted for cdl to the bar until he ibalt have kept nine terms } 
except that students admitied after that day shaD option of 

pessihjf Ae examination ii^ Roman tjivsdj^ at any time after 
hainhg kept fou/^terms. An examiiNiticrimll be held in January 
n^9 to which a student of any of tjM^nna of court, who is 
d^rous of becoming a candidate foi^% studentaRip or honours, 
or of obtaining a certificate of fitncsN for being called to the 
bar, or of passing the examination in Roman Civil Law, will 
be admissiUe. Each student proposing to admit himself for 
* examination will be required to enter his name at the treasurer’s 
office of the Inn of Court to which he belongs, smi or before 
Monday, December ax next ; and he will further be required to 
state in writing whether his object in offering himself for exami- 
nation is to compete for a studentship or honours, or of obtaining 
a certificate preliminaiy to a call to the bar, or whether he is 
merely desirous of passing the examination in Roman Civil Law 
under the above-stated rule. 

The examinatft>n will commence on Friday the first day 
of January next, will be continued on the Saturday, 
Mondag, Tuesday, and Wednesday following. It will take* 
place in the hall of Lincoln’s Inn ; and the doors will be closed 
.ten minutes after the time appointed for the commencement 
of the eXkmination. The examination by printed questions will, 
be conducted in the following order Friday and Saturday, 
Januaiy i and 2, at ten until one, and from two until five on each 
day, the examination of candidates for studentship in Jurispru- 
, den^ and Roman Civil Law. The examination of candidates for 
honours and pass certificates will take place as follows : — Monday 
morning, January 4, at ten until one, on C^stitutional Lmv and 
Legal History ; in the afternoon, at two until five, on Equity. 
Tuesday morning, January 5, at ten until one, on Common Law ; 
in the afternoon, at two until five, on the Law of Real and 
Pdhonal Property. Wednesday morning, January 6, at ten until 
,one, on Jurisprudence, Civil and International Law,JPublic and 
Private and Roman Civil Law. The oral examination will be 
conducted in the same order, during the same hours, and on thei 
same subjects, as those already marked out for^the examination 
by printed questions 

Jurisprudence, Civil and Intebnational Law. 

Sandidates for the student^ips will be examined in ail the 
bllowing sublects x. Institutes of Gaius and of Justinian. 
aTThe first book of the Institnites of Justinian (illustrated by 
corresponding portions of the digest ) 3. Histoiy of Roman Law 
(Ortolan.) 4. Principldl of Jurisprudence, aa developed by 
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Bentham,^u6tin9 and Mdne. 5. Elementa of Internationatiiavr. 
( Woolaey.) 6. Elements^ of Private International Law (Std^.)^ 
Candidates for hononni will d>e examined in those numbered ii 3» 
and 5; candidates foli^a paso certfficate in the Institutes it 
Justinian (Sandars's edi^) 

The examiner in Constitutional Law and Legal History will 
examine in the following' books and subjects: — x. Hallam*s 
Middle Ages, chap. 8. 2. Hallam*s Constitutional History. 

3. Broom’s Constitutional Law. 4. The Principal State Trial 
of the Stuart Period. 5. The concluding chapter of Blackstone 
on the Progigsa of the Laws of England. Candidates for honours 
will be examined in all the above-mentioned books and subjects ; 
candidates for a pass certificate only will be examined in Mo. x 
and No. 4 only, or in No. 2 and No. 3 only of the foregoing 
subjects, at their option. 

The examiner in Equity will examine in the following sul]|jects: 
I. Trusts. 2. Injunctions. 3. Specific Performances 4. Partner- 
ship. 5. Notice (Actual and Constructive.)^ Candidates for 
honours will be examined in the above-mentioned subjects, 
under heads x, 3, 4, and 5. 'Can4jdates ISr a pass certificate 
only, in those under heads i and 2. 

The examiner in the Law of Real and Personal Property will 
examine in the following subjects: — x. The Feuda]^ Law, as 
adopted in England, and the Statutory Changes in it. 2. Estates, 
Rights, and Interests in Real and Personal Property; and 
Assurances and Contracts concerning the same. 3. Mortmain ; 
Perpetuity or Remoteness ; Conditions ; Easements ; Notice, 
Election, and Satisfaction. Candidates for a pass certificate only 
will be examined in the elements of the foregoing subjects; 
candidates for honours will have a higher examination. 

The examinen in Common Law will examine in the following 
diibjects;^x. The Law of Contracts and Mercantile Law. 2. The 
Law of Torts. 3. The Law of Crimes. 4. The Law of Procq^fure 
and Evidence. Candidates for a pass ceitificate only will be 
examined on general and elementary principles of law ; and from 
candidates for honours the examiners will require a more ad- 
vanced knowledge of the application of those principles, and m 
knowledge of letiding decisions. 


APPOINfMENTS. 

Thb following h«ve been appointed election judge, for the next 
twelvemonths : Mr. Justice Lush, Hr. Justice Honyman, and lit. v 
Baron Pigott. In Ireland ths election judges win be Mr. Justice 
O'Brien, Mr. Justice Keogh, and Mr. %aion Pitsgerald. Lcfd 
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Penzance- has been appointed a member of the Royal Com- 
mission on Army Promotion. The follo%ing have been Appointed 
a Committee to inquire and report up^n the effect of the various 
legislative changes in the system of bankruptcy administration, 
since 1831:— Mr. Rupert Kettle (County Court Judge), Mr. 
Registrar Brougham, Mr. Parkyns (^Comptroller i^ Bankruptcy), 
Mr. Hackwood (Solicitor), and Mr. Nichol (of the County Court 
Treasury Department). Mr. E. P. Price, Q.C., has been ap- 
pointed a County Court J udge, for the Norfolk Circuit, and Mr. 
W. H. ('ooke has been transferred to Oxford. The appointment 
of Vinerian Reader in Law has been conferred on Sir William 
Reynell Anson, Bart, M.A., Fellow of All SodTS* College. 
Francis Campbell Bayard, B. A., of St. John's College, has been 
elected to a MacMahon Studentship in Law. Mr. George Loch, 
Q.C., Attorney-General to his Royal Highness the Prince of 
Wales, has bsen appoinetd Treasurer of the Society of the 
Middle Tempk, in succession to Mr. J. R. Kenyon, Q.C., whose 
year ofoffice has expired. Mr. William Binn Smith, Solicitor, 
has been appoitfted Chief Clerk in Vice-Chancellor Hairs 
Chambers. Mr. WiUam Brice has been appointed Town Clerk . 
of Bristg)} and Mr. Henry Outside, Town Clerk of Ashton-under- 
Lync. 

Central Criminal Court. — The following days have been 
fixed for !he opening of the sessions: — Monday, November 
23; Monday, December 14; Monday, January, 11, 1875; 
Monday, February 1 ; Monday, March i ; Monday, April 5 ; 
Monday, May 3: Monday, June 7; Monday, July 12; Monday, 
Augugjl 16; Monday, September 20; and Monday, October 15. 

Tub Winter Circuits. — Mr. Justice Mcllor and Mr. Jqptice 
Blackburn will open the commission at Manchester on the 26th 
ult., and will follow on to Liverpool in due course. The lollowing 
winter circuits are fixed: — Circuit No. 3 (Mr. Justice Brett).---« 
Stafford, Monday, December 7 ; Worcester, Saturday, December 
12 ; tJhester, Thursday, December 17. Circuit No. 5 (Mr. 
Justice Denman).— Yorkshire, West Riding (Leeds), •Monday, 
November 30: Warwick. Saturday, December 12. Circuit No. 
4 (Baron Cleusby ). — N ort humberland ( N ewcastle-upon-Tyng), 
December i ; Durham, December 8 ; Leicesterslfire and Leices- 
ter aitd Borough, December 17. * Circuit Ne. 5 (Mr. Justice 
Denman).— Yorkshire, Weat R^ing (Leeds), November to; 
Vlfaiwick, December 22. 
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M unicipality of LONOON.— cTrealion of MonicipAlity , 

and iSonotj of London-^llSxteniiion of the Jarisdiotion and Limits of tbo 
Corporation of the City of London aui of tho Limits of the County of the City 
of London — ^Alteration and Coi^lidatioa of Institntions^Dissolntion or Altei^ 
ation of the Constitniion and Name of oexisUng Pnblie Bodies wiUiin tho 
Metropolis — Amendment of AeAs, and other purposes. * 

NOTICE IS HEREBY GIVEN* that APPLICATION is intended to bo 
made to PARLIAMENT in the ensuing' Session for leave to briny in a BILL 
and to pass an Att for the following (amongst other) objects or purposes, that is 
to say : 

To extend the Jnrisdiotion of the ('orporation of the City of London to tho 
Metropolis, as defined by an Act passed in tbe 18th and 19th years of the reign 
of her present Majesty, cap. 120, fur tbe better local maiiagumeiit of t^ 
metropolis (hereinafter called “ The Metropolis Local Management Act, 1868), 
or to such other limits as Parliament may and to create a county of London, 
and to enact 4^8^ within such extended limits shall be gov4 rned by one 

municipal body, or by snob body or bodies as Parliament sball approve, who 
shall be incorporated under the name or designation of ** Tho Municipality of 
London,*' or such other name or designation as Parliament shall think fit. 

To vest in the new Corporation all rates, duties, tolls, revennes, real and 
perhonal estate, charters, and ciisioms of the City of liondon, and all rights, gifts, 
grants, liberties, and privileges, fraucbiscs, usages, constitniions, preieviptions, 
immunities, Acts, bye-laws, and standing orders which at Urn oommencement 
of the intended Act shall be vested in the mayor, aldermen, tM commonalty, oi 
tbo mayor, commonalty, and citizens of tbo City of Loudon, or in tbo Common 
Council, or in the Court of Alderman of tbe City of LonAon. or any committees, 
trustees, or persona acting under the direction of or in connection with tho said 
mayor, aldermen, and commons, snd to constitnto a fffiincil, committee, or othek 
separate body, for any pnrpose to be mcnticAort in the intended Act. ^ , 

To transfer to and vest in the New Corpuraliou all or some of tbo functions, 
powers, antborilies, rates and tolls, tlnties, revennes. and real and personal 
rcstatcH whatsoever, which at the commencement of the intended Act shall 
bo vested in tbe Corporation of tbe city of Westminster, tbo sMetropolitan 
Board of Works, vesiries, district boards, and other public bodies, within 
the limits aforesaid, and to enable the new Corporatiou to use, ezoroise, 
and enjoy, and be liable fur tbe rates, tolls, duties, revennes, real and 
personal estates, debts, and obligations of tbe said Corporation of the city 
of Westminster, Metropolitan Board of Works, vestries, district boards, and 
other public bodies, and to enable the new Corporation to levy rates, 
duties, and charges, anil to repeal, alter, or extinguish oiiating tolls, rates, 
duties, and charges. 

To Olefine the rights, duties, and privileges of the members of tbo new Corpo- 
ation, and of the officers and servants thereof, and to confer on them rights, 
duties, and prUileges, and to alter and cxtingiiisb any existing rights duties and 
wivileges, and to alter the style or. title of tbe ofiicera of the Corporation, 
o remove officers, and to pay them eompcDsatioii by way of annuity or 
dherwise, and to appoint other offiem and servants. # 

To extinguish and annul all rights, powers, privileges, iurisdicUons, laws, 
isagcs, aml^nstoms now or heretofore nm, exerted, or enjoyed, or in force 
rithin such extended limits or any part of tbe metropolis and tho eiiies of Lon* 
Ion and Westminster, and of any extra-parochial and other place within the 
proposed limits, at the time of the passing of the intended Act, so far aa the 
iao« ahall at all obstruct or interfere with tbe objects and purposes of tho laid 
.utonded Act. ® ^ 

ToVduce the number of conncillort elected to the Common ConnoU of Iha 
City of London, and to make such othm* alterations in tbe oonstitntioo of tho 
present governing body within the City of Umdon as Parliament lAall thfah Rt. 

Q To ext^d the limits of tbe county of tbe i ity of London to the limlls dl tflb 
metropolis, as defined Qr the Metropolis Local Management Act, 1856, or to snob 
jtber limits as Parliament shall fix, and to declare that the area within sneh 
exten led limits shstt constitute a cdkmty of iiaelf, and ahall bear of 

the County of London, or sneh other mune as shall be determined hj Parliamenti 
and to alter tbe limits of tbe counties formii^ any pari of the metropolis, 
exHcding from siftb oonnties respectively sneh portions as an within the metro* 
po*i F,‘*ttd. so far aa may be necessary, to repeal, alter, or amend any Act whkb 
no old interfere with tho carrying oat of sq<A Issi montioned ohjoet. * 



To inuufer to and yoat in the new Corp.>ratioii any h< reiitamentB or personal 
estate rested in ebnrchwardefi or ehnroh wardens, reHtrios, and district boasda, 
as dcdned by ibo Midropolis L'»o*4l Management Act, 1H55, of any luirish, or in 
any person or persons appointed by or on liehallipf the said parisbieners of the • 
same in trust, or for tlie hfoitdit of any ebiiritalde or trust wbatc*ver. 

To rest in the Cor|»oriitiiiii and to euahle it^<» exennst: all or any of the dnties, 
powers, and aiUhoritieH veHtcd iudhe yestry of any parish, or tlie district board, 
commissioners, eorpll^ations, or body, or in aeiy oilicur exercising any pjwcrs in 
any diatriet wbtcb may ho wholly or in part comprised within tlie limits of the 
metropolis, and to ozUngiiish the rights and powers of the officers, of yestrymen, 
and members of district boards, comniissbiners, corporations, 4hd officers, and of 
all anditors of accounts, and other public officers exercising any powers within 
any part of the metropolis. 

To appoint jostices of the peace, salaried, police, magistrates, and other pnblio 
officers, and to define their duties and privileges, and to Hiithorise the excretion 
of poHco conrts and other public bnlldings, with all nooessary conveniences, and 
incorporate with proposed Act any Acts or Act relating to the goteraincnt of 
eoniiiies and iMironghs, particularly the Acts following, as far ^|p^tho same are 
applicable, tliat is to say : 

The Acts of the 5lh and 6th year of the reign of his late Majesty King 
William the 4th, cup. 76, to provide for the roguiution of Mnuicipal Curjiora- 
tionsin Rnglaiid Hiitl Wales, and of all Acts ainanding the same, and of all 
other Acts or part <if Acts in force for the regiiiatioo of Municipal Corpora- 
tions in Kngland and. Wales : 

The Mntromilis Local Maiiageiuoiit Act. 1855, and all Acts amending the 
Huiue, oKm^datiiig to the .\Ieti‘U|H>]ilaii Uonnl of Works : 

The Act of the 10th year of th«^ reign of his late Majesty King George the 
4th, cap. 41, for iiuproviiig the imltoein and near the metropolis, and all 
Acts ameiiiiiug the same, and a.l other Acts or part of Acts in force for 
the regulation of ^c Metroptditan Police Courts, or in relation thereto 
respeotivcly : • • * 

The Towns Improvement OUiises Act, 1817 ; 

The Town Police Olt^nses Act, 1817 ; 

The Local Guverumeiii Act, 1858, and all Acts amending the same ro- 
sperAjvety : 

The Lauds ( Hanses Consolidation Act, 18^15, and the I^ands Clauses Act' 
Ammidmeiit Act, 1800 ; and particularly the Acts following, relating to 
the City of Westminster:— 27 th KliKabeth, 21 and 25 Vic., cap. 7H ; Ist • 
James 2ud, 80tb ('has. 2ud, Slst George 2, e. IH, Otb Geo. 4, o. 61, 7th 
and 8Ui Geo. 4. cap. 31. and all other Acts ultoring or amending such 
last-mentioned Acts. 

Aim the proviaious of any other Act which it may be necessary or convenient 
to ineornorato for carrying into eoinpleto eUoct the subjects und pnrposos of the 
intended Act, or any of iUeui. 

^ far as niny^ bo necessary for all or any of the snbjeet purposo of the 
Intended Act it is proposed to repeal, alter, amend, i^xtcml, and enlarge the 
powers and provisions of all Acta, charters, grants, licences, powers, and usages 
within the metropolis, or the limits of the several Imundaries proposed toim 
estw)>Usbsd ntidor the powers of the jntended Act, and particnlarly tho Acts 
following : 

Belaiiug to the City of London 13 Eliz., c. 2, 18 Edwd. 1, o^o ; 11 Geo. 1 ; 

0 . 18 ; 84 Geo. 8. o. 48 ; 25 Geo. 8, c. 30 ; 18 and 13 Vic., c. 91 ; 11 and 12 
moM o. 168; 14 and 15 Vio., o. 91 ; I James 1, o. 21 ; 8 and 9 Will. 3, o 
88 ; 8 Anne, e. 16 ; 67 Oeo. 3rd. c. 60 ; 2 and 8 Vic., o. 94 ; 29 Geo. 2. 86/^* 
80 and 81 Vie., e. 157; 22 and 83 Vie., o. 21; 11 and 12 Vic., c.wl63; 
87 and 88 Vie., e. 113 ; 20 and 21 Vie., o. 157 ; 4 aiift 6 WiU. 4. c. 36 ; 10 

* and 11 Vie., o. 51 ; 15 and 16 Vio# c. 77 ; pud all Acts amending tHo same 
or relatlpit to tbo Corporation of tbo City of Tamdon. 

And Notion IS Herohv further Giv<yi that ip ihe event of the proposed Bill 
tMfg introdaood on petition, printed copies ol |ho said Bill will be^lepoaitcd in 

rrivkto Bill Office of the House of CoiaffiMM oiP or before the 21a> day of 
KmimlNtr next. Dated this 16th day of No^KbSsr 1874. 

WYATT, HOPKINB, and '^OOKER. 

88T ParUmneni vi veet, Westminster. 

Parliamentary Agents. 






